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KANHAI LAL AND ANOTHER 
Versus 
CHADAMI LAL.* 

Criminal Procedure Code (Act Vof 1898), sections 195, 439-—~Sanction 
by Civil Court in appeal— Revision to High Court-—More than one 
appeal, 

Where the Munsif refused an application for sanction to prosecute 
and the District Judge in appeal granted it, Ae/d that the High Court 
could not interfere in revision ‘or appeal. Section 195 of the Code of 
Criminal Procedure did not intend to confer the right of more than one 
appeal. 


Salig Ram v. Ramjilal, I. L R., 28 All, 554 (F. B.); Muthuswami 
v. Veeni, I. L. R., 30 Mad, 382; Xing Emperor v. Serh Mal, A. W. N., 
1908, 102, referred to. 

CRIMINAL REVISION against an order of W. H. Webb 
Esq.. District Judge of Bareilly, reversing an order of the 
Munsif. | 

The material facts appear from the judgment. 

Nehal Chand (for Satya Chandra Mukerji), for the appli- 
cant. 

Sital Prasad Ghosh, for the opposite party. 


The judgment of the Court was delivered by 


AIKMAN, J.—One Chadami Lal applied to the Munsif 
for sanction to prosecute the present applicants for an offence 
punishable under section 193, Indian Penal Code. Sanction 
was refused by the Munsif. Chadami Lal then applied to 
the learned District Judge, who granted the sanction. The 
applicants have presented a petition which is headed as cri- 
minal revision against the order of the District Judge. It 
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may be taken as decided by the Full Bench in Salig Ram 
v. Ramji Lal, () that this Court has no revisional powers on 
the criminal side to interfere with an order passed by a Civil 
Court granting sanction under the provisions of section 195, 
Code of Criminal Procedure. We are bound by that ruling and 
must therefore hold that we have no power of interference 
in revision. But it is contended that apart from the revi- 
sional powers conferred on this Court by chapter XXXII, 
Code of Criminal Procedure, we have power under section 
195, clause 6, of that Code to revoke the sanction which the 
learned District Judge has given. In the case of Muthu- 
swami Mudali v. Veeni Chetti (*), Mr. Justice Wallis ex- 
pressed his ‘opinion that it was never intended by section 
195 that there should be more than one appeal in a case like 
the present. | In the case of King Emperor v. Serh Mal (3), 
we expressed our concurrence with what was said by Wallis, J., 
in the case referred to. We see no reason to alter our opinion. . 
We therefore hold that we have no power of interference in 
this case, and reject the application. 

i Application rejected. 

(1) [1906] I. L. R., 28 All. 554, (F. B.). 
(2) [1907] I. L. R., 30 Mad., 382. 
; (3) [1908] 28A. W. N., p. 102. 





MUHAMMAD YAHYA AND OTHERS 
VETSHS 
RASHID-UD-DIN AND OTHERS.* 
Contr iġulion—Suit for—One mortgagor paying more than Ais share. 


Where a mortgage has been wholly satisfied a co-mortgagor who has 
discharged more than his rateable share of the debt is entitled to contribu- 
tion from his co-mortgagors. Zn Hasan v. Brizbhukhan Saran, 1. L. R., 
26 All., 407, (F. B.), distinguished. /é2 Hasan v. Ramdai, 1, L. R., 12 All, 


110, referred to. 
FIRST APPEAL from a decree of Pandit Raj Nath Saheb, 
Subordinate Judge of Allahabad. 
Suit for contribution. z 
The material facts appear from the judgment. 
The court below dismissed the suit, 
* F. A. No. 155 of 1ç05. 
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Kud 


The plaintiffs appealed. 
J. N. Chaudri, for the appellants. 
Tej Bahadur Sapru, for the respondents. 


The following judgments were delivered. 


BANERJI, J.—This appeal arises out of a suit for contribu- 
tion, brought by the plaintiffs, in respect of a mortgage exe- 
cuted by them and by some of the defendants and the pre- 
decessors in title of other defendants. The mortgage was 
made on the 2oth of August, 1892, and a decree was obtained 
on the basis of it on the 11th July 1902. On the 22nd of 
April, 1903, portions of the mortgaged property were sold by 
auction in execution of the decree and the whole amount of 
the mortgage was thereby discharged. One of the mortgagors 
whose property was sold has already sued for and obtained a 
~ decree for contribution. The present suit was brought by 

the plaintiffs for contribution against those of the mortgagors 
or their representatives whose interests in the mortgaged 
property were not sold by auction. The allegation of the 
plaintiffs is that their property has contributed towards the 
mortgage debt a much larger amount than that for which it 
was proportionately liable. The plaintiffs accordingly claimed 
the difference between the amount realised by the sale of 
their property and the amount of their proportionate liability. 
The court below has dismissed the suit simply on the ground 
that the whole of the mortgage money was not realised by 
the sale of the plaintiffs’ property alone and in support of its 
opinion it has relied on the decision of this Court in the case 
of lbn Hasan v. Brijbhukhan Saran (©). In my judgment 
the court below has misunderstood that ruling. According to 
the view which I took in that case, the present suit was clearly 
maintainable. But even according to the opinion cf the ma- 
jority of the Judges who decided that case the suit is also 
maintainable. What was held in that case was that unless the 
whole amount of the mortgage has been discharged a suit for 
contribution was not maintainable. In the present case the 
whole of the mortgage money hasadmittedly been realised by 
the sale of the property of some of the mortgagors and there- 
fore the plaintiffs have a right of contribution, if the sale of 


(1) [1904] I. L. R., 26 AlL, 407, (F. 2). 
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property has discharged more than their rateable share ofthe 
debt. The question in the case referred to above was whether 
a suit for contribution could be maintained unless the whole 
amount of the mortgage was discharged and the majority of the 
Judges constituting the Bench answered this question in the 
negative. It was not held that a plaintiff seeking contribu- 
tion must be the person who has discharged the whole mort- 
gage. Ifthe whole of the mortgage debt has been paid off 
a right of contribution undoubtedly arises, The court below 
therefore was wrong in dismissing the suit on the preliminary 
ground on which it dismissed it and the case must be remand- 
ed for trial on the merits. 


STANLEY, C. J.—I agree. In my judgmentin Zón Hasan 
v. Birjbhukhan Saran (*) upon which reliance has been placed 
by the respondents’ learned advocate, I did not decide, or 
intended to decide, that where a mortgage has been wholly 
satisfied, a co-mortgagor, who has discharged more than his 
rateable portion of the debt, is not entitled to contribution 
from his co-mortgagor. What was decided in that case was 
that until the entire mortgage debt has been satisfied a claim 
for rateable contribution could not be enforced. The case of 
lon Hasan v. Ramdat (*) was I think rightly decided. In 
this case before us the whole debt has been satisfied. The 
right to contribution rests upon the principle that a property 
which is equally liable with another to pay a debt shall not be 
relieved of the entire burden of the debt because the creditor 
has been paid out of that other property alone, 


By THE COURT. —The order of the Court is that the appeal 
is allowed and the decree of the court below set aside and in- 
asmuch as the suit was decided on a preliminary point, we re- 
mand the case under the provisions of Section 562 of the Code 
of Civil Procedure, with direction that it be re-admitted on the 
file of pending suits in its original number and be disposed 
of on the merits. The appellants will have the costs of this 
appeal including fees on the higher scale. All other costs 
will abide the event. _ 

Appeal allowed. 
(1) [1904] I. L. R., 26 AIL, 407, (F. B.) 
(2) [1889] I. L. R, 12 All, 110., 
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JOTI PRASAD i CIVIL. 


VETSUS 1908. 
AZIZ KHAN AND OTHERS.* November 6, 
Mortgage-—Estoppel of mortgagor and his heirs—-Plea of jus tertii— RICHARDS, J. 


Necessary parties—Interest in equity of redemption—Transfer of GRIFFIN, J. 
Property Act (IV of 1582), section 8&5. 


K mortgaged certain property to J. In a suit for sale brought 
against his-heirs the defence was set up that K’s sisters were also 
sharers ia the property aad K had no power to mortgage their shares. 
K’s sisters were not made parties to the suit. Æelď that K’s heirs 
could not set up this defence. The representatives of a mortgagor 
cannot set up a defence to a suit for sale which the mortgagor himself 
could not have set up. Ae/d further that the mortgagee could not 
so frame his suit as to draw into controversy the right of third per- 
sons who are in no way connected with the mortgage and who have 
set up a title paramount to that of the mortgagor and mortgagee. 
'The mortgagee was consequently entitled to a decree for sale of the 
whole property mortgaged. /aggeswur Dutt v. Bhuban Mohan, i. L. 
R., 33 Cal, 425; Mon Mohini v. Parvati Nath, 1. la. R., 32 Cal, 
746 ; and KAatrati vy. Banni Begam, 5 A. L. J. R, 604, followed. 

| SECOND APPEAL against the decree of H. Dupernex Esq., 
District Judge of Saharanpur, confirming a decree of Babu 


—— Girdhari Lal, Subordinate Judge. 
Suit for redemption. 
The material facts appear from the judgment. 
Girdhari Lal Agarwala (with him Satish Chandra Banerji), 
for the appellant. l 
Sarat Chandra Chaudhri (for J. N. Chaudri), for the 
respondents. 


Besides the cases referred to in the judgment, the follow- 
ing case was also cited on behalf of the appellant : 
Ram Dial v. Dwarka Das, [1904] 1 A L. J. 296 (Diary). 
The judgment of the Court was delivered by 
GRIFFIN, J.—The plaintiff sued on a mortgage executed 
on the roth of August 1888 by one Karam Khan. The deed 
specified the property mortgaged which was described in the 
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body of the document as the mortgagor’s personal share in 
his possession, This mortgage was set out in paragraph I of 
the plaint which was admitted in the written statement filed 
by the defendants, who are the sons, daughters and widow of 
Karam Khan executant. In the last paragraph of the written 
statement it is alleged that the property mortgaged originally 
belonged to one Salaht, father of Karam Khan, and that there 
were other persons besides Karam Khan, who were heirs to 
Salahi. On the other hand in paragraph 2 of the additional 
pleas of the written statement it appears that the mortgage was 
a mortgage of the entire property and that the mortgagee 
had been realizing the profits from the tenants. The Court of 
first instance finding that Karam Khan was entitled to a 
êth share only in the property mortgaged gave the plaintiff 
adecree for sale of a fth share of the property mortgaged. 
The plaintiff appealed and his appeal was dismissed by the 
lower appellate Court. The sisters and another person said to be 
interested in the property were not joined as parties. The 
plaintiff appeals to this court and it is contended that on a 
true construction of the mortgage deed he was entitled to a 
decree for the sale of the entire property mortgaged; that the 
defendants, who stand in the shoes of Karam Khan, cannot 
be allowed to say that Karam Khan had no power to mort- 
gage the entire property. We think that this latter conten- 
tion is well founded. If Karam Khan were alive, he would not 
be permitted to plead that he had no authority to mortgage the 
property which he purported to mortgage. The defendants, 
who are his representatives, cannot stand in a better position. 


The sisters of Karam Khan may or may not have rights 
in the property in suit and we dò not know whether they lay 
claim to any such rights. As they are not parties to this suit, 
their rights are not affected by the decree in this case. It is 
contended that having regard to the provisions of section 85 of 
the Transfer of Property Act it was obligatory on the plaintiff 
to join them as parties. According to the deed of mortgage 
the sisters of Karam Khan had no interest in the mortgaged 
property. The defendants as said above cannot be allowed 
to set up a defence which Karam Khan could not have 
pleaded, [In this connection we would refer to the ruling 
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in Jaggeswar Dutt v, Bhuban Mohan Mitra (+) in which 
MOOKERJEE, J., held “ that the ordinary rule is that the plaintiff 
mortgagee cannot be allowed so to frame his suit as to draw 
into controversy the title of a third party who is in no way 
connected with the mortgage and who has set up a title par- 
amount to that of the mortgagor and mortgagee.” Much to 
the same effect is the ruling in Mon Mohini Ghose v. Parvati 
Nath (°). The same principle was followed in Khairati v. 
Banni Began (°). We think that in this case the plaintiff was 
entitled to a decree for sale of the entire property. We 
allow the appeal and setting asidethe decree of the courts 
below in so far as they dismissed the plaintiffs claim in respect 
of ŝth share of the property mortgaged, decree the plain- 
tifs claim against the entire property mortgaged. The 
appellant will get his costs from the respondents including 
fees on the higher scale. 
Appeal allowsa. 

(1) [1906] I. L. R., 33 Cal., 425. 

(2) [1905] I. L. R., 32 Cal., 746. 

13) [1908] 5 A. L. J. R., 604. 





CHOGA LAL 
versus 


MUSAMMAT PIARI AND ANOTHER.* 
Contract Act (IX of 1872) section 23—Letting a house to a prostitute for 
carrying on prostitution— Public policy. 


Knowingly letting a house to a prostitute with the object of her 
catrying on therein prostitution is immoral and contrary to public policy 
and a landlord who knowingly so lets quarters to a prostitute cannot 
recover the rent in a court of law. 


REFERENCE made by Lieut. Col. J. H. Christy, Canton- 
ment Magistrate of Jhansi, sitting as a Court of Small Causes, 
under section 617, Civil Procedure Cede. 


The facts of the case were as follows :— 
*Mis. No. 271 of 1908. 
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The defendants, who were prostitutes, took some huts in 
the military Cantonment of Jhansi from the plaintiff; Choga 
Lal, on rent.: The plaintiff, Choga Lal, brought a suit against 
the defendants for arrears of rent in the Court of the Canton- 
ment Magistrate of Jhansi exercising the powers of a Court > 
of Small Causes. It was pleaded in cefence that the huts 
were let out to the defendants for an immoral purpose and 
consequently the plaintiff was not entitled to any relief. The 
Cantonment Magistrate found that the plaintiff had rented his 
quarters to the defendants with the k nowledge that they would 
there carry on their immoral trade and referred the follow- 
ing question to the High Court: “whether English Law is 
operative in a suit to recover rent for aresidence or quarters 
rented to a prostitute with the knowledge that such residence 
or quarters will be used by her to carry on her immoral trade 
and profession.” 


Harendra Krishna Mukerjee, for the plaintiff, referred to 
section 23 of the Indian Contract Act and to the following 
cases :— 

Gouree Naik Mookerjee v. Madhoomone Peshakar, [1872] 
r8 W. R., 444. 

Pearce y Brooks [1866] L. R., 1 EX., 213. 

K hub Chand v. Beram, [1888] 13 Bom., 150. 

Dhiraj Kuar v. Bikarmajit. [1881] 3 AIL, 787. 


G trdhari Lal Agarwala, for the defendants. 
The Judgment of the Court was delivered by 


STANLEY, C, J.—This is a reference made by the learned 
Cantonment Magistrate of Jhansi exercising the powers of 
a Judge of the Court of Small Causes, under section 617 of the 
Code of Civil Procedure. The question which he submits for 
the opinion of the Court is whether the English law is opera- 
tive in a suit to recover rent due for a residence or quarters 
rented to a prostitute, with knowledge that such residence 
or quarters would be used by her to carry on her immoral 
trade and profession. It seems to-us unnecessary to deter- 
mine whether the English lawis applicable in this country, 
bec auste we find that there is an express provision of the In- 
dian Contract Act under which a contract for such a purpose 
would be illegal, Section 23 of that Act provides that the 
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consideration or objectof an agreement is lawful unless,amongst CIVIL, 
other things, the court regards it as immoral or opposed to 1908: 
public policy. If the object of an agreement is immoral or ee. Sk 
: : CHoca LAL 
opposed to public policy clearly the agreement cannot be en- a 


MUSAMMAT PIAR 


forced. It cannot be denied that knowingly letting a house 
to a prostitute with the object of her carrying on therein pro- = Stanley, C. J. 
stitution is immoral and contrary to public policy, and a 

landlord who knowingly so lets quarters to a prostitute to 

Carry on prostitution cannot recover the rent in a court of 

law. This is the answer which we give to the reference. 


PDI v Record returned. 
KESHO RAM 
versus Givin 
AJUDHIA NATH AND ANOTHER.* 1908, 
Pre-emplion—Wajib-ul-arz—Consiruction—Contract—Custom. December, I. 
In 1862 the co-sharers of a village filed an agreement which was to —— 
take effect ‘fa miad bandobas?’ and which contained a record of a right of sree Ai 


pre-emption ; but at a subsequent settlement the right of pre-emption HUSAIN, J. 
was recorded as a prevailing-custom. Held that the subsequent wajib- 
ul-arz should be read together with the former and that the record of 
the right of pre-emption should be taken as a record of contract. 

APPEAL from an order of Pandit Pitambar Joshi, Addi- 
tional Subordinate Judge of Aligarh, reversing a decree of 
Babu Upendra Nath Sen, Munsif of Hawali, Aligarh. 

Suit for pre-emption, 

The facts were shortly as follow :— 

The plaintiff sued to pre-empt zamindari share which 
defendant No. I had sold to defendant No II. The suit was 
based on the village wayid-ul-arg prepared in 1873 which 
commenced with these words “tayan ke...badafat gail ekrar ~- 
karte hain,” and it gave a right of pre-emption first to Arsse- 
dar jaddi and then to shurkai Karibi. The plaintiff construed’ 
the opening words of this wayib-ul-argz as acknowledging pre- 
existing customs. The defendants filed a previous wajib-ul-ars: 

*F, AT O No. 70 of 1908. 
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of the same village prepared in the settlement of 1862, which 
commenced with these words: “ veh ekrarnameh khewat batndt- 
ray sharatyat zail dakhil karte hain ki ta miad bandobast waste 
kar marjue dehi ke dastur-ul-amal rahega” and gave a right 
of pre-emption to /zssedar kartht, The defendants contend- 
ed that the wajib-ul-arses were records of contract and that 
the first contract of the co-sharers ended with the term of 
settlement and a subsequent wazib-ul-arg could not recite 
pre-existing customs, The Court of first instance held that 
the wazib-ul-arg of 1873 was a record of contract and dis- , 
missed the suit. On appeal by the plaintiff the lower appel- 
late Court held that it was a record of custom and remand- 
ed the case under section 562, Code of Civil Procedure, to be 
tried on the merits. The defendant vendee preferred an 
appeal to the High Court from this order of remand. 


Gobind Prasad, for the appellant. 
Gokul Prasad, for the respondents. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from an order of remand 
made by the lower appellate court in a suit tc enforce a right 
of pre-emption. The suit was based upon the administration 
papers of the village. The court of first instance held that 
these documents were the records of a contract in force during 
the period of settlement, and that the settlement having come 
to an end the contract was no longer in existence. It accord- 
ingly dismissed the plaintiffs suit. On appeal, the learned 
Subordinate Judge held that the documents were records of 
a custom and remanded the case to the Munsif for disposal 
on the merits. The defendant vendee comes here in appeal 
and we have to decide which of the courts below took the 
correct view of the two wazid-ul-arses which were put in. , 


After hearing the case fully argued and referring to the 
terms of the documents we are of opinion that the view of 
the first court is right. The first wazib-ud-arg was one drawn 
up in 1862. In our opinion it is impossible to construe this 
document as other than the record of a contract. The signa- 


j ' tories to the documents say “we file this agreement of kewat 


ie E a i . 
witii entry of the terms set forth below in order that this may 


_ be acted.upon until the expiry of the period of settlement 
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(ta miyad bandobast). Amongst the undermentioned terms CIVIL. 

we find conditions relating to the right of pre-emption. We 1908. 

find ourselves unable to hold, having regard to the language ee as 
used, that this document was the record of a custom. Then y. 

there was prepared another wayid-ul-arz in 1873. The ‘JUDHIA Natu. 
language of this document would apply as well to the record Aikman, J. 


of a custom as of a contract; and if it- stood alone, the pre- 
sumption would be that it was the record of an existing 
custom. But having regard to the language used in the 
` previous wayib-ul-arz, we find ourselves unable to hold that this 
WANA MEG Ta was the record of a prtepebebee: Saat We 
Ga : 
é EEN ds i 
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The mere apprehension that complications may arise in future is 

not a proper ground for the granting of a declaratorty decree. Where 
therefore a sale-deed impeached by the plaintiff is found not to include his _ is 
share, he is not entitled to a decree either for possession or for a declara- 
tion of title. ae ` 
| Per KARAMAT HUSAIN, J. Ina Hindu family governed by the Mitak- 
shara in these provinces, one sharer has no authority without the consent 
of his co-sharers to dispose of his undivided share of the joint family pro- 
perty even ie tie enen of the joint family. Dyctui to the contrary in 
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Munshi Banke Bihari Lal, officiating Subordinate Judge of 
Gorakhpur, modifying a decree of Babu Ladli Prasad, Munsif 
of Deoria. 


Suit for possession of a certain share on the ground that 
the defendants second party being members of a Joint Hindu 
family with the plaintiff, hal no right to execute a sale-deed 
and it was therefore invalid. 


The first court dismissed the suit. - 


On appeal the learned Subordinate Judge modified the 
decree and gave the plaintiffs a decree for a declaration that 
no share of the plaintiffs or that of Udit (vendor) was transfer- 
ed under the sale deed. Held that a member of a joint family 
could not alienate even his own undivided share without the 
consent of his coparceners, and then made the following observ- 
ations :— o 

“Though Udit has executed the sale deed, yet there is no 
entry therein as to the share conveyed by him. Under the 
circumstances 'the plaintiffs are not entitled to a decree for 
possession of 3 pies 2 chitacks as claimed. But as there is an 
apprehension that complications may arise in future, it is 
proper that it be declared that Balla’s share is not included in 
the sale deed in question. My finding on this issue therefore 
is that the share in question does not appear to be included in 
the sale deed,” 

The defendants appealed. 

J. Phani (for S. C. Banerji), for the appellants. 

M. L. Sandal, for the respondents. 

The appeal was dismissed. 

The following judgment was delivered by 

KaRAMAT Husain, J.—This was a suit brought by Jagdeo, Bharnt 


i and Debi Dial, plaintiffs, for proprietary possession of a certain 


share sold by Udit on the allegation that the plaintiffs and Udit 
were members of a joint Hindu family governed by the Mitakshara 
Law and that Udit transfeered 3 pies, 2 chhataks out of their share 
without auy legal necessity. The purchasers defended the suit on 
the ground that the transfer was made for debts due by Jokhan, 
the ancestor of the transferor, and that the plaintiffs were bound 
by it. The court of first instance, finding that the sale was made 
for a debt due by Jokhan and holding that Udit could sell his share 
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for satisfaction of that debt dismissed the suit. The plaintiffs 
. appealed. The lower appellate court came to the conclusion that 
as the property was the joint family property, Udit, a member of 
the co-parcenary body, had no power to transfer his share without 
the consent of the other members. 1t therefore modified the decree 
of the first court in this way that it decreed the plaintiffs’ claim for 
a declaration that no share of the plaintiffs’ or that of Udit, was 
transferred under the sale deed dated the 6th of July 1901, and dis- 
missed the rest of the claim. The defendants have preferred a 
second appeal to this Court. 


The only point argued before me on their behalf is that, as the 
transfer by Udit of his own share was for the benefit of the family, 
it was a lawful transfer. The learned vakil of the appellants in 
support of his contention relies on certain observations made by 
‘BANERJI, J., in Chandar Kishore v. Dampat Kishore (1). Those ob- 
servations are as follows :—“ It is settled law so far as these Pro- 
vinces are concerned that in cases governed by the Mitakshara law 
one sharer has no authority without the consent of his co-sharers to 
dispose of his undivided share except for the benefit of the joint family. 
No exception has been made in this rule, as far as we are aware, in 
favour of persons who transfer their undivided shares to one of the 
members of the co-parcenary body without the consent of the rest.” 
He also relies on a passage in West and Buhler’s: Hindu Law, Vol. 
I], page 632, which is as follows :—“ In case of distress or to per- 
form an indispensable duty a single co-parcener may dispose of sgo 
much of the family property as is necessary for the occasion.” 


The learned vakil for the respondents in answer to this conten- 
tion says that it is only the manager of a joint Hindu family who 
can transfer his undivided share. He relies on a passage to be 
found in the Principles of Hindu Law by J. C. Ghose, 2nd edition, 
1906, page 421, which runs as follows :—‘ However that may be, the 
High Courts of Calcutta and Allahabad have, in strict accordance 
with the above principles, laid down that voluntary alienations by 
gale, mortgage or-gift and devises by way of testamentary disposi- 
tion of joint property by a member of a joint family in Bihar, Orissa, 
Mithila and the North-Western Provinces: are wholly invalid except 
when they are made by the father or manager under circumstances 
mentioned below.” He says that the passage in West and Buhler 
is based on the text of the Mitakshara to be found in Chapter I, 
section 1, placitum 28, which is as follows:—‘‘ Even a single indi- 
vidual may conclude a donation, mortgage or sale of immovable 

(1) [1894] I. L. R., 16 All, 369. 
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property during a season of distress, for the sake of the family, 
and specially for pions purposes,” and which is explained in 
placitum 29, which has not been noticed by Messrs. West and Buhler. 
It runs as follows:—“The meaning of that text is this—whilst 
the sons and grandsons are minors and incapable of giving their 
consent to a gift and the like, or while brothers are so and 
continue unséparated, even one person who is capable may con- 
clude a gift, hypothecation or sale of immoveable property if a 
calamity affecting the whole family require it or the support of 
the family render it necessary or indispensable duties such as the 
obsequies of the father or the like make it unavoidable,’ I may. 
mention here that both the above texts have been quoted by Mr. 
Justice MITTER in Upooroop Tewary v. Lalla Bandhjee Suhay (2). 
The learned vakil for the respondents also say that paragraph 354 


. of Mayne’s Hindu Law, 7th edition, shows that the power of alien- 
. nation given to a single parcener at the time of distress for the 


support of the house-hold probably refers to the power of the 
father or the manager. Healso relies on Lalgobind v. Narain Lal (3) 
and Bhagirathi v. Sheobhik (4). 


Regarding the observations of JANERJI, J.,in Chandar Kishore v. 
Dampat Kishore, he says that the rule laid down in that ruling is a 
correct rule of Hindu Law, but the expression “except for the 
benefit of the joint family” is an obiter dictum. The learned vakil 
for the appellants frankly admits that he has not been able to find 
any authority to support that observation, but that he relies on 
general principles of equity. As itis now a settled rule of Hindu 
Law, so far as these Provinces are concerned, that one sharer has 
no authority without the consent of his co-sharers to dispose of his 
undivided share of the joint family property, and as I have not 
been referred to any authority for the proposition that he can dis- 
pose of his undivided share for the benefit of the joint family, I 
with due respect to the observation made by Banerji, J., hold that 
under the circumstances of the case before me Udit had no power 


` to transfer his undivided share. The appeal thus fails and is 


dismissed with costs.” 

The defendants then appealed under section 10 of the 
Letters Patent. 

Satish Chandra Banerji for the appellants, contended, first, 
that upon the finding of the Subordinate Judge the plaintiffs 
had no cause of action. 


> ald 


(2) [1881] I. L. R., 6 Cal., 749, at pp. 752 and 753. 
(3) [1893] I L. R., 15 All, 339 (P. C.) (4) [1898] I. L. R., 20 All. 325. 
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. (He was stopped.) 


Mohan Lal Sandal, for the respondents replied that as 
there was no specification of shares in the sale-deed, there was 
a cloud upon the plaintiff’s title. 

The judgment of the Court was delivered by 


KNOX, J.--On the finding at which the learned Subordinate 
Judge arrived, which finding has not been assailed, namely, that 
the share of the plaintiffs does not appear to have been included 
in the sale deed, the plaintiffs were not entitled to the decree 
which they asked for, namely, possession or to the declaratory 
decree which they obtained. The mere apprehension that 
complications may arise in future is not a proper ground for the 
granting of a declaratory decree having regard to the finding 
set out above. On that finding thè appellants have been 
unnecessarily dragged into Court. We allow the appeal, set 
aside the decree of this Court and of the lower appellate Court 
and restore that of the first Court dismissing the suit. The 
appellants will have their costs in this Court and in the lower 
appellate Court. 

Appeal allowed. 


IHSANUL HAQ 
VErSUS 
KALLAN* 


Muhammadan law—Pre-emption—Talab-i-mawasibat—Talab-i-ishtishad— 


What words enough. 


Where in a suit for pre-emption under the Muhammadan law the 
pre-emptor made the first demand in the words “ main shafi hun, mera hag 
hai”, also made the second demand repeating the same words in the pre- 
sence of witnesses and asked the vendee to take money and on his refusal 
referred to his first demand and asked the witnesses to attest the refusal. 
ffeld that all the requirements of the law had been complied with and the 
claim was good. Mubarak Husain v. Kantz Bano, A. W. N., 1904, 201, 
referred to. 


FIRST APPEAL from an order of H. David, Esq, Judge of 
- Small Cause Court, exercising the powers of Subordinate 
Judge of Cawnpore, reversing a decree of Babu Prithi Nath, 
Munsif. 


* F. A. F. O. 61 of 1908. 
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Suit for pre-emption. 

The suit was brought by the plaintiff for pre-emption on 
the ground that he was a skafi under the Muhathmadan law 
and as such ‘had a right to pre-empt the property sold to the 
defendant. In his evidence he stated that as soon as he 
heard of the purchase from his friend he at once said ‘Iam 
a pre-emptor ; I have a claim (main skafi hun; mera hag hai)? 
Then he took his witnesses to the defendant, repeated the 
same words and asked him to take the money, and when the 
vendee refused, he called on the witnesses to witness the re- 
fusal. The court of first instance dismissed the suit but the 
lower appellate court reversed the decree and remanded the 
suit for trial on the merits. 

Defen lant appealed. 

Ghulam Mujtaba, for the appellant. The right of pre-emp- 
tion according to the Muhammadan law, as also on general 
principles is a public right. It is a right which affects the 
ordinary right of transfer, and unless it is clearly established 
that the formalities required under the Muhammadan law were 
strictly co mplied with, the right cannot be enforced. 

Hamilton's Hedaya, Book 38, chapter A, class 1, p. 550. 
Ali Muhammad x. Taj Muhammad, [1876] L L. R, 1 AlL, 283. 

In this case, neither ta/ad-t-snawastbat nor talab-t-ishtishad 
was properly performed. 

The first demand was defective, because there was no de- 
mand but only a statement of fact that the plaintiff had a right 
of pre-emption. The language used by the plaintiff does not 
go beyond a statement of fact and does not establish the 
talab. 

Ameer Ali, 606 
Chakauri v. Sundart, [1905] L L. R., 28 All, 590. 

The second demand was defective because the witnesses 
were not called upon to bear witness to the demand then 
made. They were not invoked until after refusal by the vendee, 
and then again they were asked to bear witness to the 
refusal by the vendee and not to the demand then made 
by the plaintiff. | 

Ballies Muhammadan Law, p. 483. 

The plaintif having failed to invoke witnesses to bear 
witness to the demand then made (vis. second demand) the .: 
right was gone and thè vendee was justified in his refusal to . 
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admit plaintiffs demand, The defect was not cured by call- 
ing witnesses thereafter to bear witness to the refusal. 

Motilal Nehru, for the respondent, was not called upon. 

The judgment of the Court was delivered by 

RICHARDS, J —This appeal arises out of a suit for pre-emp- 
tion based on Muhammadan law. The court of first ins- 
tance found that the requirements of Muhammadan law as 
to demands had not been complied with and dismissed the 
suit. The lower appellate court reversed this finding and 
remanded the case. The present appeal was then instituted 
and it has been contended that the decision of the lower 
appellate Court was wrong in law inasmuch as on the plaintiff's 
own evidence he had not complied with the talab-t-mawasibat 
or the d¢alab-t-tshtishad and this is the question which we 
have now to decide. The plaintiff in his evidence stated that 
as soon as he heard of the purchase from a friend he at once 
said “I am a pre-emptor; I have a claim (main shaft hun ; 
mera hag hat). l l 

As to the second demand the plaintiff says that -he 
brought his witnesses, repeated the same words, asked the 
vendee to take his money and when the vendee refused, he 
mentioned that he had clearly made the first demand and 
called on the witnesses to witness the refusal of the vendee. 
It is said that the first Jemand was bad, because the plaintiff 
did not expressly state that he claimed his right of pre-emp- 


tion, and the second <lemand is said to be bad because, al- 


though reference was made to the prior demand, witnesses 
were called upon to witness not the first demand, but to 
witness the second demand and the refusal of the vendee to 


the same. As to the first point the following passage will be 


found in Hamilton’s Hedaya at page 551: “It is not material 


in what words the claim is preferred, it being sufficient that 
they imply a claim. Thus ifa preson say “I have claimed 
my skafa’ or “I shall claim my sheffa,” or “I do claim my 


shaffa,” all these are good, for it is the meaning and not the 
£ g 


style or mode of expression, which is here considered.” The 


words, the plaintiff states he used, were possibly equivocal, 
but a witness named Abdul Ghafoor was called and he says 
that “when the plaintiff was informed that the house was sold, 
he at once said that he was a pre-emptor and would take the 
house and told Nannhe his brother to take money and asked us 


3 


CIVIL, 
1908. 
IHSANUL HAQ 
KALLAN. 


Richards, /. 


Civil. 


1908. 
IHSANUL HAQ 
Y 
KALLAN, 


Richards, J. 


18 HIGH COURT, [A L J. R. 


to accompany him.” It was for the lower court to decide upon 
the evidence whether or not the plaintiff had clearly implied 
that he was laying claim to pre-empt the house. This is a 
question of fact and we are bound by the finding of the 
court below. 

A number of cases have been cited to us, but none of 
thenr are exactly in point. 


The case of Mubarak Husain v. Kanig Bano(*) is perhaps 
the nearest in its circumstances to the present case. There the 
plaintiff in making the second demand made no reference to 
the fact that he had made a prior demand. The earned 
Chief Justice and the late Mr. Justice Burkitt held that 
it was essential that a reference should be made to the 
first demand: In the present case reference was made by 
the plaintiff in presence of the witnesses to the first demand. 
The learned Chief Justice quotes in his judgment the Full 
Bench case of Rujub Ali Chopedar v, Caundt Churn Bhadra 
(7). “Itis absolutely necessary that at the time of making 
this demand (ze. the second deman’) reference should be 
made to the fact that the ta/ad-t-mawasibat had been pre- 
viously made, and this necessity is not removed By the 
fact that the witnesses to both demands are the same.”’ The 
Chief Justice proceeds: “We can well understand why the 
law in this respect should be so strict. The second demand is 
not made forthe information of the witnesses, but for the 
information of the vendee or vendor to whom it happens to be 
made.” 

Assuming this to be the ground for the importance of 
referring to the first demand at the time of making the 
second demand, the present case is clearly distinguishable, be- 
cause the. first demand was expressly, referred to, although 
the witnesses were not invoked to bear witness to it. It is 
then said that the witnesses were not witnesses to the second 
or the first demand, but were merely the witnesses to the 
vendee’s refusing to sell.. The refusal of the vendee to sell 
implies at least a previous demand. We think there is no 
force in the appeal and we dismiss it with costs including in 
this Court fees on the higher scale. 

x Appeal dismissed, 


(1) [1904] 24 A. W. N., 201. (2) [1:890] LLR , 17 Cal, 543. 
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bond entered into by surety —allegation of mismanagement against AIKMAN, J. 


KARAMAT 


administrator—Cancellation of bond—Power of Court—Continuing Husain, J 
a 


guaraniee—Indian Contract Act (1X of 1872), section 129. 


When a person becomes a surety that an administrator will duly get 

in and administer the estate of a deceased person, the bond given is not a 
continuing guarantee within the meaning of section 129, Contract Act, and 
=cannot be cancelled as to future transactions. Sudroya v. Ragammiaill, 
I, L. R., 28 Mad., 161, followed ; Ray Nurain y. Ful Kumari, 1. L. R., 29 


Cal, 68, not followed. 

The Probate and Administration Act confers no power upon the 
District Judge or the High Court to cancel a surety bond. 

FIRST APPEAL from an order of G. A. Paterson, Esq. 
District Judge of Benares. 

Application for cancellation of surety bond. 

The facts were shortly these :— 

One Musammat Manki obtained letters of administration 
for the estate of her deceased husband from the District 
Judge of Benares. Kandhia Ial became surety for her under 
section 78 of the Probate and Administration Act(V of 1881). 
In about six months afterwards Kandhia Lal, alleging appre- 
hension of mal-administration by Musammat Manki, applied 
to the District Judge to be discharged from suretyship as 
regards future transactions of the administratrix and asking 
him to call upon her to furnish a fresh surety. This applica- 


tion was rejected. 


Applicant appealed. 
Surendra Nath Sen, (for L. AM. Banerji), for the appellant, 


submitted that there was no provision in Act V of 1881 
forbidding the discharge of a‘surety; that the said Act 
should be construed from a broad common-sense point of 
view, otherwise it would lead to undesirable results. If the 
surety died or became insolvent, according to the view taken 
by the court below, he could not be replaced, although in 
the interests of due administration of the estate and of the 
creditors it was bighly desirable that the administrator should 
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be called upon to furnish another surety. It would be very 
hard and inequitable to compel a person to continue surety 
for the administrator, where the latter was wasting the estate. 
He cited 
Burgess v. Eve, [1872] L. R. 13 Eq., 450 at 457. 
Raj Narain Mookerjee v. Ful Kumari, (1902) I. L. R., 29 Cal., 68. 
He further submitted that the surety bond embodied 


a contract of continuing guarantee within the meaning of 


_section 129 of the Indian Contract Act. The surety remained 


responsible for the act or series of acts on the part of the 
administrator for the entire period of administration. By 
the grant of the Letters of Administration, the court did not 
become functus officio, as it did by passing the final decree 
in a suit or other litigation. So long as the estate had not.been 
completely administered the administrator continued responsi- 
ble to the court, till then the surety continued liable under his 
contract. There was no provision in chapter VIII of the 
Contract Act exempting such a contract from the operation 
of the Act. If the legislature intended otherwise, some pro- 
vision might have been made following the lines of section 


266 of the Act, 
In the present case, the surety claimed discharge only as to 
future acts of the administrator. He referred to 
In re Stark, [1876] L. R, 1 P. D. 76. 
William’s Law of Executors, roth Ed., 429. 
He further commented upon 
Subroya Chetty v. Ragaminall, [1905] 1 L. R., 28 Mad., 161. 
Bat Somi v. Chokshi Ishvar Das, [1895] 1. L. R., 19 Bom., 245. 
Lloyds v. Harper, [1881] L. R., 16 Ch. D., 290. 

Sital Prasad Ghosh, for the respondent, contended that 
the surety bond did not embody a contract of guarantee 
within the meaning of section 129 of the Indian Contract 
Act; that Act V of 1881 did not authorise the Judge to 
discharge the original surety. He took his stand on 

Subroya Chetty v. Ragammall, [1905] I. L. R., 28 Mad., 161. 
Lloyas v. Harper, [1881] L. R., 16 Ch. D., 290. l 
de Colyar’s Treatise on the Law of Guarantees, 3rd Ed., 242-252. ` 

Surendra Nath Sen replied. 

The judgment of the Court was delivered by 

AIKMAN J.—The respondent, Musammat Manki, tained 
from the District Judge letters of administration for the 


estate of her deceased husband on condition of her giving a 
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bond together with a surety for the due collection, getting in 
and administering the estate. The appellant Kandhia Lal be- 
came surety for her. Less than six months afterwards 
the appellant asked the District Judge to cancel the surety 
bond which he had given and to call upon Musammat Manki 
to furnish a fresh surety. The District Judge rejected this 
application. The appellant comes here in appeal. The Courts 
of Calcutta and Madras are at variance as to whether a surety 
.bond given under the circumstances stated can be cancelled. 
See Raj Narain Mookerjee y, Ful Kumari Deb?!) and Subroya 
Chetty v. Ragammall(*). The former Court held that a surety 
bond given under the circumstances stated is a continuing 
guarantee within the meaning of section 129 of the Contract 
Act and may be revoked in regard to future transactions by 
the surety. This view was not accepted by the Madras 
High Court. In our opinion the decision of the Madras High 
Court is right. Wedo not think that when.a person becomes 
a surety that an administrator will duly get in and administer 
the estate of a deceased person, this can be said to be a con- 
tinuing guarantee within the meaning of the Contract Act. 
It appears that in the Calcutta case the Court deferred dis- 
posing of the case until it had enquired whether the a:iminis- 
trator had been guilty of mal-administration of the estate 
and the learned Chief Justice in his judgment says, “I am 
not dealing with the case of a person who becomes surety, 
and then from mere caprice or for no sound reason desires 


to be discharge.” Ifthe case was one of continuing guaran-- 


tee, the surety had an absolute right to revoke his guarantee to 
all future transactions whatever his motive may have been. 
It was in consequence of the appellant becoming surety that 
letters of administration were issued to Musammat Manki; 
and once these were issued, it appears to us that the appellant 
had no right to withdraw his surety bond. We may also add 
that the Probate and Administration Act confers no power 
upon the District Judge or upon this Court to cancel a surety 
bond. For the above reasons we are of opinion that the deci- 
sion of the Court below was right, and we dismiss the appeal 


with costs. 


J-P. Appeal dismissed,- 


(1) [1901] I. L R., 29 Cal, 68. (2) [1905] I. L. R., 28 Mad, 161. 


KANDHIA LAL 
V, 
MANKI 


Aikman, J. 


CIVIL. 

1908. 
November, 24, 25. 
December, 5. 
AIKMAN, J. 
KARAMAT 
HUSAIN, J. 


22 HIGH COURT. ALJIR 


IN THE MATTER OF KEDAR NATH. 


Legal Practitioners Act (XVIII of 1879), section 36—Order declaring 
certain persons as touts—Reviston—Hiph Court’s power of superin- 
tendence—agand 25, Vic., Ch. 104, section 15—Rules of High Court, 
rules I, 4, 80— Decision by three Judges or Full Court. 


A District Judge called upon certain persons to show cause why they 
should not be declared as touts, and after hearing them declared them 
touts and ordered them to be excluded from the precincts of Civil, Crimi- 
nal and Revenue Courts. They applied in revision to High Court. Held 
KARAMAT HUSAIN, J.—-Rule 4 of the High Court rules does not empower 
a Bench of two Judges to dispose of cases under section 36, Legal Practi- 
tioners’ Act, in revision, inasmuch as that power, under section 15 of the 
Charter Act, vestsinthe whole court. A single Judge of High Court has 
no power to admit a revision from an order passed by a District Judge 
under section 36, Legal Practitioners’ Act. `> e 


AIKMAN, J.—The Legal Practitioners’ Act confers on the High Court 
no right of interference by way of appeal or revision against an order 
passed under section 36, nor is any right of interference conferred by the 
Code of Civil or Criminal Procedure. The High Court can interfere with 
such an order under the general power of superintendence conferred on it 
by sections 15,24and 25 Victoria, Chapter t04, although that power is very 
limited. It cannot interfere to correct an error of fact or error of law. 
Te; Ram v, Har Sukh, I L. R, 1 All, 101; Muhammad Suleman v. 
Fatima, 1. L. R.,9 All, 104, referred to. 

Rule 20 of the Rules of Court did not apply to this case as it was not a 
charge against a legal practitioner nor was it a discipNhnary case within the 
meaning of the rule and consequently it was not necessary that it should 
be tried by three Judges. 

The Court had an inherent power to delegate to one or more of its 
members the power to deal with applications asking the court to exercise 
its powers of superintendence and it was not necessary that such applica- 
tions should be disposed of by the whole Court. That the Court had dele- 
gated the power to a’ Division Bench was clear from rules 1 (xiii) and 4. 


CIVIL REVISION against an order of Louis Stuart Esq., 
District Judge of Meerut. 

The District Judge was informed that there were many 
touts in his court. He examined certain barristers and plead- 
ers who deposed that certain persons were touts and that 
they had offered them (the witnesses) cases if commission were 


* Civ. R, No. 50 of 1908, connected with Nos. 51 to 53 of 1908, 
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paid to them. The Judge called upon the persons named by 
the witnesses, the applicant being one of them, to show cause 
why they should. not be proclaimed as touts and ordered not 
to enter the court compound. Cause was shown. and the 
applicant and. others wanted to cross-examine the barristers 
and pleaders. The Judge did not allow them to cross-examine 
the witnesses on the ground that the procedure prescribed by 
the Civil Procedure Code did not apply to, proceedings under 
the Legal Practitioners’ Act. He made the rule absolute and 
ordered that the persons named should not be allowed to 
enter the compounds of the Civil, Criminal and Revenue courts 
subordinate tohim. Some of the alleged touts applied in 
revision to the High Court. 


A. Filose, appeared for the applitant. 


E. A. Howard, for an other applicant, in one of the connected 
cases, submitted that the procedure-for the trial of legal practi- 
tioners for misconduct was laid down in section 36 of the Legal 
Practitioners’ Act. No order could be passed behind a man’s 
back ; so‘also’ evidence taken behind a man’s back should not 
be admitted, Itwas not enough that the evidence was shown 
to those against whom it was to be admitted. Opportunity 
to cross-examine the witnesses should have been given. 


“High Court” meant full court. The High Court had 
power to make rules, &c., for regulating the discipline of the 
legal profession. If“ High Court” did not mean full court, a 
single judge could frame rules and procedure as required by 
section 15 of the Charter Act. The contention found strength 
in the fact that in 1896 all the Judges sat to investigate similar 
charges against several persons and gave them an opportunity 
to examine their witnesses. 


{n the matter of Kuar Bahadur, [1896] 16 A. W. N., 107. 
Lab Singh v. Ghansham Singh, [1 887] 17 A. W. N., 179. 


The Judge had no jurisdiction to order the applicants not 
to appear in Revenue courts. So far as that part of the order 
was concerned it was without jurisdiction and should be set 
aside. 


[W. Wallach, Government Advocate, pointed out that this: 


plea was not taken in the application. | 
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It was submitted that it was a question of jurisdiction and 
could be ràised at any stage. Revenue courts were not 
subordinate to the Judge, except in so far that appeals in cer- 
tain cases lay to him. Section 15 of the Charter Act gave 
High Courts jurisdiction to hear a revision against any order, 


[AIKMAN, J.—Section 15 never contemplated that this 
Court should interfere in revision where no appeal lay.] 

The High Court, in the exercise of its powers under 
section 15, Charter Act, had interfered with the orders 
of the subordinate courts when these courts had refused to 
consider the grounds of an application for review. l 

In the matter of the petition of Mathra Parshad, [1875] I. L. R, 1 
AlL, 296. -- 

[t had also been held that the High Court in the exercise 
of its powers under section 15, Charter Act, could direct a 
subordinate court to do its duty, or to abstain from taking ac- 
tion in matters of which it had no cognizance. 


Sukhdeo Prasad, one of the applicants, addressed the 
Court in person and submitted that the proceedings under 
the Legal Practitioners’ Act were judicial proceedings and 
that the evidence was to be taken according to the Evidence 
Act. He relied on 

In re Henry Lewis Lubeck, [1905] 2, A. L. J. R, 800. 
Kotha Subba v. Queen, [1883] I. L. R, 6 Mad, 252. 

W. Wallach, Government advocate, submitted that sec- 
tion 15 of the Charter Act had no application: If the Court 
could enquire into the cases under that section, sections 13 and 
14 of that Act governed section 15. The High Court had power ` 
to make rules, It was not necessary that the case should be 
heard by all the Judges of the Court. The case reported in 
I. L. R,, 1 AIL, 296, was only a two Judge case. The Court 
in exercise of the powers under section 15 could see whether 
the order under section 36, Legal Practitioners’ Act, wasa 
legal order. Section 36 was wide enough to include Rent 
courts. The Collector was subordinate to the District Judge 
in certain cases, though not subordinate to him in others where 
they had co-ordinate jurisdiction. Could it be said that the | 
order of the Judge would not apply to such cases? The 
Collector and District Magistrate was one ‘and the ‘same 
person, and as District Magistrate he was subordinate to the- 
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Sessions Judge who was also District Judge. The officer sat 
both as Collector and District Magistrate in the same building 
and if the applicant was excluded from the precincts of the 
court building of the oficer, either as Collector or District 
Magistrate, the effect was the same. 


As the Collector was subordinate to tne Judge in certain 
cases, the order was undoubtedly a good one. The legislature 
intended to confer very large powers to exclude undesirable 
persons and hence section 36 was enacted. Under the law, 
as it formerly stood, acts of taking commission were penal. 


No fault could be found with the procedure. The Judge 
was moved in a regular manner and examined the witnesses on 
solemn affirmation.. There was an exhaustive enquiry. He 
did what was done by the Full Bench in the case reported in 
A.W.N., 1896, page 107. He allowed the applicants to examine 
the persons who had given evidence against them. The Chief 
Justice. had power to appoint a Bench for hearing the case. 
He had appointed this Bench and this Bench had jurisdiction. 
He referred to rule 1, cl. 13, and rule 4, of the ‘ules of Court. 


If applicant’s contention were correct, viz., that the appli- 
cations un ler section 15 of the Charter Act must be heard by 
all the Judges, then the petition was not legally adınitted, it 
having been admitted by a single Judge and the case would 
have to be dismissed on that ground. If, however, the Court 
had no power to enquire under section 15 of the Charter Act, 
then no case for any interference was made out, 

The following judgments were delivered. 


KARAMAT HUSAIN, J.—The learned District Judge of 
Meerut acting under section 36 of the Legal Practitioners’ Act 
(No. XVIII of 1879), by his order date! the 15th June 
1908, framed a list containing the names of I1 persons who 
by the evidence of general repute were prove.! to his satisfac- 
tion to habitually act as touts and directed it to be hung in 
his own court and in all courts subordinate to him including 
the Rent courts. The applicant Kedar Nath is one of the 
persons whose name is on that list. He has applied for the 
revision of that order of the learned District Judge. There 
is no appeal from such an order, nor is there any revision 
either under section 439 of the Code of Criminal Procedure, 
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or section 622 of the Code of Civil Procedure. The only 
section under which the High Court has been held entitled 
to interfere with an order passed under section 36 ofthe 
Legal Practitioners’ Act is section 15 of the High Courts Act 
(24 and 25 Vict, c. 104, 6th August 1861) -In the appli- 
cation for revision there is no ground to the effect that section 
15 of the High Courts Act gives the power of superintendence 
to the whole Court and not toa Bench of two Judges and that 
therefore this! Bench has no jurisdiction to dispose.of this 
revision, but as the ground deals with the jurisdiction of the 
court and is of great importance, we allowed the learned 
counsel for the applicant to argue itt. He contends that 
section 15 of the said Act gives the High Court power to 
call for returns, to make general rules for regulating the 
practice and proceedings of the courts subject to its appellate 
jurisdiction and to prescribe forms for every proceeding in 
the said courts, and no one can contend that a Bench of two 
Judges of this Court has power to do any of the above acts 
and that, as the power of superintendence is also given by the 
same section, a Bench of two Judges has no power to exercise 
it. Ifit has such a power the result will be that the whole 
court will be bound by the act of two Judges only. The 
learned Government Advocate in answer to this contention 
says that rule 4 of the Rules of the High Court, which is as 
follows, “Save as prescribed by law or by these rules or 
by special order of the Chief Justice every other case shall 
be heard and disposed of bya Bench of two Judges,” gives 
this Bench a power to dispose of the application for revision, 
which undoubtedly is a case and for which there is no 
provision in the rules of the High Court. He also argues 
that there has been a course of decisions in this Court as 
well as in other courts, that cases under section 36 of the 
Legal Practitioners’ Act have been dealt with by a Bench 
of two Judges and not by the High Court as a whole, 
and that the objection as to the jurisdiction of a Bench of two 
Judges to deal with the matter has never been taken (see 
Tey Ram v, Hlarsukh (1); Muhammad Suleman Khan v. 
Fatima (7); In the matter of Madho Ram (3); Mis. No. 39 of 


(1) [1875] I L, R, 1 All, ror. (2) [1886] I. L. R., 9 All, 104. 
(3) [1899] L L. R., 2; AIL, 181, j 
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1901, decided on the 6th June 1901; Mis. No. 127 of 1904, 
decided on the 22nd February 1905, an! the cases under 
section 36 of the Legal Practitioners’ Act in the other High 
Courts quoted on p. 1040, under section 15 of the High 
Courts Act in the Code of Civit Procedure, by O’Kinealy, 
6th Edition.) 


In my opinion the contention of the learned counsel for 
the applicant is well founded. The power of superintendence 
conferred upon the High Court by section 15 of the High 
Courts Act—which power has been extended to interference 
with the orders passed under section 36 of the Legal Practi- 
tioners’ Act—is no doubt conferred upon the whole of the High 
Court and not upon a Bench of two Judges. Rule 4 of the 
High Court Rules owing to the saving clause “save as provided 
by law ” does not empower a Bench of two Judges to dispose 
of the revision, inasmuch as that power under section 15 of 
the High Courts Act vests in the whole court. 


There exists no doubt a course of decisions in which the 
cases under section 36 of the Legal Practitioners’ Act have 
been disposed of by a Bench of two Judges, but in none of 
these cases the question of jurisdiction was raised and in the 
absence of any decision on that point the course can be no 
authority for the proposition that a Bench of two Judges has 
jurisdiction to deal with a case of this nature under section 15 
of the High Courts Act. To infer a rule of law from the 
silence of the Judges is inconsistent with their function. 


For these reasons I am of opinion that this Bench has no 
jurisdiction to dispose of the revision. It follows from what 
has been said that a single Judge of this Court has also no 
power to admit a revision from an orcer passed by a District 
Judge under section 36 of the Legal Practitioners’ Act. The 
application for revision is not therefore properly before this 
Bench and the learned counsel for the applicant on his own 
showing has no /ocus standi to be heard. I would therefore 

reject the application. 


AIKMAN, J.—This is an application by one Kedar Nath 
for the revision of an order of the learned District Judge 
of Meerut passed under the provisions of.section 36 of the 
Legal Practitioners’ Act, 1879, whereby he directed thata 
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list should be prepared of the names of eleven persons, one of 
them being applicant Kedar Nath, who had been proved to 
his satisfaction to act habitually as touts, and ordered that 
this list should'be hung up in his own court, and in all courts 
subordinate to him. He further ordered that the person 
whose names vere entered in this list should be excluded 
from the precincts of these courts. 


The petitioner is represented here by learned counsel who 
has argued the case with much ability. 


The Legal Practitioners’ Act confers on this court no 
right of interference by way of appeal or revision in the case 
of an order under section 36, nor is any right of interference 
conferred by the Code of Civil Procedure or the Code of 
Criminal Procedure. It has been held, however, that this. 
Court can interfere with such an order under the general 
powers of superintendence over subordinate courts which are 
conferred on High Courts by section 15, 24 and 25 Victoria, 
chapter 104, though as will be seen from the Full Bench 
decisions in Ze; Ram v. Harsukh C), and Muhkammad Sule- 
man Khan v. Fatima (*), its powers of interference under that 
section are very limited. 


The learned ,counsel took objections to the competence 
of this Bench to hear this case. He contended in the first place 
with reference to Rule 20 of the Rules of Court, that the case 
must be heard by a Bench of at least three Judges. The case 
is not a charge against a legal practitioner and I hold it 
is not a disciplinary case within the meaning of the rule. I 
would therefore overrule this contention. 


Mr. Howard next contended that with reference to the 
language of section.15, 24 and 25 Vict, chapter 104, these 
cases could only be dealt with by the Full Court. This is an 
ingenious argument. J think it must be admitted that no 
Division Bench of the court could of its own authority take 
upon itself to exercise the powers conferred by that section. 
But it appears to me that the Court has an inherent power to 
delegate to one or more of its members the power to deal with 
applications such as the present asking the Court to exercise 
the powers of superintendence conferred by the section, and 


(1) [1875] L L. R, r Al, 10r. (2) [1886] I. L. R, 9 All, 104. 
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that it is not necessary that such cases should be dealt with 
by the full court. 


That the Court has delegated that power is clear from rule 
1 (xiii) and rule 4. It would bein the highest degree in- 
convenient if every application under section 15 had to be dealt 
with by the Court. That Diviston Benches of the various High 
Courts have been in the habit of dealing with applications 
under section 15 is shown by numerous reported cases. I 
think for these reasons that Mr. Howard’s second contention 
must be overruled. 


Moreover if his contention were held to be valid it would 
follow that the single Judge who issued the rule in this case 
had no power to tssue it. 


As stated above the right of this Court to ‘interfere, under 
section 15 with the proceedings of a subordinate court is strict- 
ly limited. It can not interfere to correct an error of fact or 
even an error of law. See the cases cited above. All it 
can do is to direct a court to exercise jurisdiction when it has 
declined to deal with a case within jurisdiction or to abstain 
from taking action in matters of which it has not cognizance. 

My only doubt in this case was whether the District Judge 
had power to make his order applicable to Rent Courts, 

These Courts are not subordinate to the District Judge 
in all branches of their work but in certain classes of cases 
they are. I am not therefore prepared to say that the order 
so far as it referred to Rent Courts was entirely without juris- 
diction. 

In my opinion no good ground has been mace out for 
interfere ce, and I would dismiss the application. 

BY THE Court.—The order of the Court is that the 
application is dismissed. 

X Application dismissed. 
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RAM GOLAM SAHU AND ANOTHER 
VENSUS 
BARSATI SINGH AND OTHERS.” 
Mortgage—Decree for sale—Order absolute—Auction-sale pending appeal 


against decree—modification of decree on appeai— Pi tor order directing 
auction-pui chaser to be put in possession -No appeal —Res judicata. 


A decree for sale of mortgaged properly was passed in 1900, and 
pending an appeal against this decree an order absolute for sale was 
made in 1902, whereunder the property was sold in 1903 and purchased 
by the decree-holders, who were put into possession under an order of the 
18th Aipril,.1goy. The appeal against the original decree was disposed of 
on the-27th January, 1904, when an order was made modifying the decree 
below and directing the judgment-debtors to pay the whole amount 
adjudged within six months, and, in case of default, directing the property 
to be sold. eld that no appeal having been brought against the order 
of April 18, 1904, it could not be treated as null and void, and the posses- 
sion of the decree-holders, auction-purchasers, could not therefore be 
disturbed, the more so as the judgment-debtors had not offered to redeem. 

APPEAL from a decree of the High Court of Judicature at 


Fort William in Bengal. 


The plaintiffs obtained a decree for Rs. 1,14,000 against the 
defendants and in default for sale of the mortgaged property. 
Not being satished with the amount the plaintiffs appealed. 
During the pendency of the appeal they applied for an order 
absolute for sale. The court of first instance rejected the 
application, but the High Court granted it. The property was 
thereupon sold and purchased by the plaintiffs. The sale was 
confirmed on the 4th January, 1904, and the plaintiffs were put 
in possession, On the 27th January, 1904, their appeal from 
the original decree was decreed and the amount awarded was 
raised and it was ordered that in default of payment within six 
months the property should be sold. The judgment-debtors 
applied for restoration to possession. The Subordinate Judge 
dismissed the application, but the High Court allowed it and 
ordered possession to be restored. 


* Reported for the ALLAHABAD LAW JOURNAL by Mr. Bhagwandin 
Dube, M.A., LL.B., Bar.-at-Law. 
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Decree-holders appealed. 


L. De Gruyther, K.C, (S. A. Kyffin with him), after stat- 
ing the facts, submitted that the High Court had no jurisdic- 
tion to deal with that part of the decree of the Court of first 
instance from which there was no appeal by the defendants, 

He relied on 

Cheda Lal v. Badullah, [1888] 1. L. R., 11 All, 35. 
He further submitted that the mere extension of time in 
the decree of the court below was only a formal matter, and 
was not really intended to modify the original decree. 

He cited 


Munguli Pershad v. Grija Kant Lahiri, [1881] L. R, 8 I A., 123, 


and contended that the sale in execution of the original 
decree had become final by virtue of the order of the High 
Court, dated the 18th April, 1904, and that it was binding on 
the respondents. In conclusion he submitted that on the merits 
of the case the appeal ought to be allowed. 


The respondents were not represented. 
The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—This appeal was heard ex parte. 
It certainly presents something like a puzzle owing to compli- 
cations which have resulted from an error committed by the 
appellants at one stage of the proceedings. On the whole, 
however, their Lordships are of opinion that the appeal ought 
to succeed. 


On the 20th of December, 1900, the appellants obtained 
from the Subordinate Judge of Mozufferpur an ordinary decree 
for a sale of some mortgaged property. The amount for which 
the decree was passed was Rs. 1,14,000. The appellants’ 
claim was for a considerably larger amount. They appealed 
to the High Court for a modification of the decree on the 
ground that the amount allowed was inadequate. 


In August, 1901, before the appeal to the High Court 
came on for hearing, the appellants applied to the Subordinate 
Judge for an order absolute for sale. The Subordinate Judge 
refused the application pending the appeal. But the High 
Court, on the petition of the appellants, directed the Subordi- 
nate Judge to make the necessary order. In their judgment 
the learned Judges of the High Court say— 
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“ Itis suggested that in the appeal to this Court there may be an 
order or a decree for a further sum in favour of the petitioners and some 
confusion may result. But we have not to consider that matter at present 
nor is it clear that any confusion wlll arise.” 


On the 14th of April, 1902, the order absolute was made. 
The property was put up for sale on the 18th of August, 1903. 
It was purchased by the appellants. The sale was confirmed on 
the 4th of January 1904. But the Subordinate Judge, on the 
objection of the respondents, refused to put the appellants in 
possession. 


On the 27th of January 1904 the appeal of the present 
appellants from the original decrec of the 20th of December 
1900 came on'to be heard. The Court made an order modify- 
ing the decree in the appellants’ favour, directing the respon- 
dents,to pay the whole amount adjudged within six months, 
and, in case of default, directing the property to be sold. 


The next important date is the 18th of April, 1904, when 
an appeal from the refusal of the Subordinate Judge to put 
the appellants in possession of the property was heard. The 
High Court, after hearing both parties, decided that the 
appellants were entitled to possession. They were accordingly 
put into possession and have remained in possession ever 
since. 


As the responcents were represented by counsel or plead- 
ers on that occasion, it cannot be doubted that the attention 
of the High Court was called to the fact that the six months 
allowed by the decree of the 27th of January, 1904, had not 
expired, and that the sale had taken place under a decree of 
the Subordinate Judge inconsistent with the subsequent 
decree of the High Court. 


The objection was apparent. It could not have been 
overlooked. How the High Court dealt with it does not 
appear. It may not have been pressed by the respondents, 
or the High Court may have been satisfied that, under the cir- 
cumstances of the case, the form of the decree was a mere slip 
on the part of the appellants or the Registrar of the Court 
which misled nobody. 

The next step was that the respondents, on the 19th 
of May, 1904, applied to.the Subordinate Judge claiming 
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restoration to possession by setting aside the sale of the 18th 
of August, 1903. The Subordinate Judge dismissed the appli- 
cation with costs. On appeal, however, to the High Court 
that Court reversed the decree of the Subordinate Judge, set 
aside the sale, and directed that possession of the property 
should be restored to the respondents. 


From that decree the appellants have appealed to His 
Majesty in Gouncil. Pending the appeal the High Court has 
refused to disturb the possession of the appellants, observing 
that “the case is in its circumstances very peculiar,” 


The appellants take their stand on the order of the High 
Court of the 18th of April, 1904. Their Lordships think that 
the appellants are right and that the order now under appeal 
is inconsistent with the order of the 18th of April 1904 against 
which no appeal was brought, and which, in their Lordships’ 
opinion, ought not now to be treated as null and void. 


The merits of the case are not with the respondents. If 
they were allowed to take advantage of the error in the 


decree of the 27th of January, 1904, it would only lead to` 


expense and delay. They have not offered to redeem, and 
probably are ‘not in a position to redeem, the property. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed and that the order of 
the 2nd June, 1905, ought to be discharged, but without costs, 
and the decree of the Subordinate Judge of the 16th of July, 
1904 restored, and that any costs paid under the order of 
the 2nd of June, 1905, ought to be repaid. Their Lordships 
do not think it is a case for giving the appellants any costs 
of the appeal. 


Solicitors for the appellants: T. L. Wilson & Coa. 
) Appeal allowed. 
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MAHOMED KALA MEA 
VETSUS 
A. V. PARPERINK AND OTHERS.* 


Contract Act (IX of 1872), section 19, erceplion—Execution— Auction- 
sale of equity of redemption—Representation by auctroneer— Purchase 
under misapprehension induced by such representation—Duty of 
Court. 

At an auction-sale in execution, held under the direction of the court, 
of certain property which was subject to a number of incumbrances, the 
sale proclamation, specifying that only the interest of the judg ment-debtor 
was to be sold, was read out in English, a language not understood by the 
bidders present, and then a statement was made in the vernacular by the 
auctioneer which led them to believe that the invitation was to bid fora 
substantial property freed and discharged from the incumbrances. One 
of them bid for the property under this misapprehension and purchased 
a shadowy equity of redemption not worth one farthing. ¥e/d, that the 
auction-purchaser was perfectly justified in relying on what was said by 
the auctioneer, and the exception to section 19, Contract Act, had no 
application to the case. He therefore could maintain a regular suit to be 
discharged from his purchase. 

In sales under the direction of the court it is incumbent on the Court 
to be scrupulous in the extreme and very careful to see that no taint or 
touch of fraud or deceit or misrepresentation is found in the conduct of its 
ministers, and it should not enforce againsta purchaser, misled by its duly 
accredited agents, a bargain so illusory and so unconscientious as this. 


APPEAL against a decree of the Chief Court of Lower 
Burma. ; 
Suit for setting aside an auction-sale. 


While a sale was being conducted the plaintiff came in and 
was tempted to bid. The officers conducting the sale read the 
proclamation in English. The proclamation stated that only the 
rights of the judgment-debtor were to be sold. On being asked 
to translate what the proclamation contained the Deputy Bailiff 
said :—“ Char mortgage kat: ts waste court ke hukum se bikri 
hota. Title deeds Registrar 2a office men dekhne sekta” 
[There are four mortgages: therefore the sale takes place by 
order of the court. The title deeds can be seen at the Regis- 
trar’s office]. . 

*Reported for the ALLAHABAD LAW JOURNAL by Mr’ Bhagwandin 
Dube, M.A, LL. B.,Bar.-at-Law, 
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The property was sold and purchased by the plaintif. On 
being informed that it was heavily encumbered and-he had 
purchased only the Equrity of redemption, the plaintiff 
explained to the sale officer that he had bid under a mis- 
apprehension, and his application was submitted to the court. 
The court rejected this application. The plaintiff thereupon 
brought this suit to set aside the sale. The suit was dismissed 
by the courts below. 

Plaintiff appealed. 


John Roskill, K.C. (J. W. McCarthy and T. E. Forster, 
with him), for the appellant, submitted that his client did what 
a reasonable man would have done under the circumstances 
to-discover the terms of sale. Indeed in making inquiries 
from the Bailiffs of the court he exhausted all the means he 
had of discovering the truth, ee 

He cited 

Redgrave v. Hurd, {1881} L. R., 20 Ch. D. 1, 13-17. 

Leake on Contracts, 299-50. 

Pollock, Indian Contract Act, 88-89 

Morgan v. Government of Haidarabad, [1888] L L R., 11 Mad., 
419. 

He submitted that the appellant was quite right in rescind- 
ing the contract of sale, which was voidable under section 19 
of the Indian Contract Act. 


The respondents did not appear. 
The judgment of their Lordships was delivered by 


LORD MACNAGHTEN.—Their Lordships regret to say that 
in their opinion there has been a lamentable miscarriage of 
- justice in this case. It is an appeal from the Chief Court of 
Lower Burma. It was heard er parte. But the facts are not 
open to dispute. 


At an auction sale in execution held under the direction 
of the Court, the appellant, who had dropped in quite casually, 
was tempted to bid and was declared the purchaser. The 
thing put up for sale was knocked down to him for Rs, 38,000, 
The sale was conducted by two officers of the Court—a Mr, 
Spencer, who was chief clerk and officiating bailiff, and a Mr. 
Innes, his deputy, who was the auctioneer. Mr. Innes read 
the Proclamation in English, a language which no native 
present seems to have understood. It stated clearly enough 
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that only thẹ interest of the judgment debtor was for sale. 
Then, in answer to a native who asked what the Proclamation 
said, Mr, Innes made a statement in the vernacular to the effect 
that the land was being sold at the instance of the mortgagees. 
The appellant was thus led to believe that the invitation was 
an invitation to bid for a substantial property freed and 
discharged from all incumbrances. In the result he found 
himself the purchaser of a shadowy equity of redemption not 
worth one farthing. The value of the lot unencumbered was 
not more than Rs. 45,000. The charges upon it were over 
Rs, 64,000. 


As soon as the appellant realised his position he explain- 
ed to Mr. Spencer that he had bid for the property under a 
misapprehension. Mr. Spencer reported to the Court that 
the appellant's statement was supported by Mr. J. Sofaer and 
Mr. Hadji Shah Mahomed, the other two bidders at the sale, 
whom he had sent for and questioned. They too, it seems, 
were under the same misapprehension. He added that, as 
their statements appeared to be pei fectly genuine, and as the 
property in his opinion was not worth more than from Rs. 40,000 
to Rs. 45,000 at the most, he thought it his duty to refer the 
matter to the Chief Court for orders whether, under the 
circumstances, the sale should be set asice and the property 
put up again., 

The learned Judge to whom the matter was referred de- 
clined to interfere. 

The appellant then applied to the Court. to be discharged 
from his purchase, submitting affidavits which showed that the 
misapprehension on his part was caused by a misrepresenta- 
tion on the part of the auctioneer. Owing, however, to the 
opposition of the judgment-debtor—though there was no 
opposition on the part of any one else—it was thought advisable 
to proceed by a regular suit. 

The learned Judge of first instance dismissed the suit. 
Then there was an appeal to the Chief Court. 

The two learned Judges who formed the Court of Appeal 
were both satisfied that the appellant did bid for the property 
under a misapprehension, and that the misapprehension was 
caused by a misrepresentation made by the auctioneer. But 
they both held that the appellant's claim to relief failed for a 
resaon which was not even suggested in argument either 
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before the Court of Appeal, or before the Court of first 
instance, They held that, although there was a misrepresenta- 
tion as defined by section 18, clause 3, of Indian Contract 
Act, the case fell within the exception in section 19, which 
provides that in case of “consent caused by misrepresenta- 
tion ” the contract is not voidable if the party whose consent 
is so caused had the means of discovering the truth with 
ordinary diligence. “To my mind,” says one of the learned 
Judges, “the appellant had such means. He could have 
gone to the Court and could have ascertained the exact condi- 
tions of the sale. He could have read the advertisement in 
the newspaper. Further, the conditions were read out in 
English at the sale.” No doubt the conditions were read out 
at the sale, and in English. But the appellant speaks and 
understands nothing but Hindustani. English is an unknown 
tongue to him. The other learned Judge takes thé same 
view. He finds that the appellant was “culpably careless 
in failing to ascertain the truth in the obvious way, namely, 
by having the proclamation read and carefully translated for 
him.” It is plain from these remarks that the negligence for 
which the learned Judges condemn the appellant is want of 
prudence in embarking so rashly on a transaction so impor- 
tant. The appellant had no means of discovering the truth 
when the auction was going on. He was perfectly justified 
in relying on what was said by the auctioneer in the presence 
and hearing of the chief clerk who had charge of the sale. 
The exception in section 19 of the Contract Act has no 
application to the case. And there is no defence to the suit. 


So the matter would have stood if the question had 
arisen between outsiders and the Court had had no concern 
in the matter beyond the duty of exercising its judicial func- 
tions. But over and above all this there is involved in this 
case a principle of supreme importance which the learned 
Judges of the Chief Court entirely disregarded. 

It has been laid down again and again that in sales under 
the direction of the Court it is incumbent on the Court to be 
scrupulous in the extreme and very careful to see that no 
taint or touch of fraud or deceit or misrepresentation is found 


, in the conduct of its ministers. The Court, it is said, must 
‘at any rate not fall below the standard of honesty which it 
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exacts from those on whom it has to pass judgment. The 
slightest suspicion of trickery or unfairness, rhust affect the 
honour of the Court and impair its usefulness. It would be 
disastrous, it would be absolutely shocking, if the Court were 
to enforce against a purchaser misled by its duly accredited 
agents a bargain so illusory and so unconscientious as this. 


Their Lordships are somewhat surprised to find that the 
learned Judges have nothing to say on this aspect of the case. 
They are still more surprised at the moral lesson which the 
presiding Judge draws from the story of this auction. He 
points out that the appellant male no investigation into the 
title beforehand and that he had absolutely nothing to depend 
upon but the announcement of the auctioneer. And his con- 
clusion is that the appellant ‘richly deserve] to lose heavily 
over the transaction,” 


Mr. Spencer was of course wrong in not keeping a stricter 
watch on the proceedings of his subordinate, but he was 
perfectly right in referring the matter to the Court. Both 
Courts censure him for not having proceeded under section 
306 of the Civil Procedure Code. But that course was out 
of the question. If the truth had been published, nobody 
but a lunatic would have bid on the property being put up 
again. If the truth bad been kept back, there would have 
been a gross and deliberate fraud. In either case a claim 
against the present appellant would have been both dishonest 
and futile. ; 

Their Lordships think that the appeal should be allowed, 
the order of. the Court of Appeal and the judgment of the 
Lower Court discharged with costs, to be paid by the judg- 
ment-debtor and a decree made setting aside the sale with 
costs against the judgment-debtor. 

Their Lordships will therefore humbly advise His Majesty 
accordingly. 

The judgment-debtor must pay the costs of the appeal. 

Solicitors for the appellants: Bramall and White. 

Appeal decreed, 
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LACHMAN DAS 
CVETSUS 


NABI BAKHSH.* 


Agra Tenancy Act (II of 1901) Local, sections 31, 57, 179, 199-—~Ejectment 
of tenant and sub-lessee—Appeal to Commissione: — Tenant setting up 
custom of transfer —proprietary title. 


If a suit for ejectment, on the ground of an act or omission detrimen- 
tal to the land in a.holding or inconsistent with the purpose for which it 
was let, is brought against a tenant alone, an appeal lies to the District 
Judge from the decision of the court of first instance. If the suit is for 
ejectment of the tenant and his transferee on the ground mentioned in 
clause (g) of section 57, it is a suit under the second clause of section 31 
and is a suit mentioned in group C, schedule iv., and an appeal in such a 
case lies to the Commissioner. ‘Ee rag we 


A suit for ejectment was brought against the defendant on the ground 
that he had let the land for building purposes and that that was inconsist- 
ent with the purpose for which the land had been let to him. The defen- 
dant pleaded that there wasacustom in the village by which the tenants 
were competent to sub-let. The suit was partly decreed. Held, an appeal 
lay to the Commissioner. Weld further that no question of proprietary 
title was raised in the defence. 


Reference under section 617, Civil Procedure Code, made 
by H. Dupernex Esq, District Judge of Saharanpur. 


The facts appear from the following order of reference 
made by the District Judge. 


In this case a conflict of jurisdiction arises and as it appears doubt- 
ful whether the appeal is cognizable in the Civil or Revenue court and 
how the appeal is to be disposed of having regard to the provisions of 
the N.-W. P. Tenancy Act which give rise to the conflict of jurisdic- 
‘tion. 1 submit the record to Honourable High Court under section 195 
of the N.-W. P. Tenancy Act read with section 193 of the Act and 617 of 
the Civil Procedure Code together with the following statement of the 
reasons for my doubt .The suit in this case was brought under section 
57, Clauses (4) and (@), and sections 31 and 63 of the Rent Act. 

Plaintiff sued as a zamindar for the ejectment of defendant No. 1, 
his occupancy tenant, on the ground that defendant No. 1 had sublet 
his land permanently for building purposes to the remaining six defend- 
ants. Defendant No. 1 among other objections raised the point that the 
claim was not cognizable by a Revenue Court, but no issue was framed 
by the Lower Court and the point was not pressed and no question of 
- jurisdiction was decided. 

* Mis. No. 420 of 1907. 
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The Assistant Collector framed one issue, vés., “ Whether the land 
in dispute was leased to defendant No. 1 for building purposes.” He 
found that the. defendant No. 1 had failed to prove this and that the 
granting by him of permanent leases to the other defendants and the 
construction of houses thereon by the other defendants were acts incon- 
sistent with the purpose for which the land was set and he therefore 
ordered their ejectment, but bringing in section 65 of the Rent Act he 
awarded Rs. 200 to the zamindar as compensation upon payment of 
which the decreé would be executed only in respect of costs. 


The zamindar therefore appealed to the Commissioner who returned 
the appeal by an'order dated September 25, 1907, for presentation to this 
Court. The Commissioners grounds for this action were that defendant 
No. 1 practically! claimed to be absolute proprietor of the land and to be 
entitled to do as he pleased with it on payment of a proper corn-rent. 


No question of proprietary title however was in issue in the Court 
of first instance, nor is in issue on appeal. The difficulty that now arises 
is due: fo the following facts. 


Clause 57 runs as follows. A tenant not being a permanent tenure 
holder shall be liable to ejectment from his holding on one or more of the 
following grounds. 


(4). On the ground of any act or omission detrimental to the land 
in holding or inconsistent with the purpose for which it was let. 


(a). On the, ground that he has sublet or otherwise transferred the 
whole or any portion of that holding in contravention of the provisions of 
this Act. 


Under group B, serial No. 13 C, section of the Act 63, the appeal in 
a suit for the ejectment of a tenant onthe ground specified in clauses (é) 
or (c) of section 57 lies to the Civil Court. 


Under group C, serial No. 18, section of the Act 31 (c), the appeal in a 
suit for the cancellation of an illegal sub-lease or other transfer or for the 
ejectment of the tenant and the sub-lessee or other transferee or both lies to 
the Revenue Court. 


Under serial No. 14, section of the Act 65, the appeal lies to the Civil 
Court. 


Before this court appellant’s position is that a decree under section 
66 should have been given to him. Section 66 provides for a decree for 


ejectment of both the tenant and the sub-lessce or other transferee on the 
ground specified in clause (7) of section 57. 


It is obvious that matters would be simplified if the order of the 
court below as regards ejectment be treated as one under section 57 (d) 
and appealabie to the Commissioner and it also appears desirable that 
the anomalous position of occupancy cultivators in the suburban area of 
Dehra Dun in regard to the Rent Act should be brought directly under 
the notice of the higher revenue authorities. 
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On the other hand appellant has'also appealed against the amount 
‘of compensation which is a matter which can only be appealed to this 
court. 


The Honourable -High Court is therefore asked for a direction as to 
which court should entertain this appeal. 


Mohanlal Nehru, for the appellant. 


J. Simeon, for the opposite party. 
The judgment of the Court was delivered by 


BANERJI, J.—This case has been referred to us by the 
learned District Judge of Saharanpur under the provisions 
of section 195 of the Agra Tenancy Act, the learned Judge 
having doubts as to whether an appeal preferred to him 
lay in the Civil Court or in the Revenue Court. The suit 
out of which the reference arises was brought by a landholder 
against a tenant and sub-lessees from that tenant” ‘The 
plaintiffs allegation was that the ‘tenant, who is the first 
defendant, had no power to grant sub-leases to the other 
defendants and that by granting the leases the tenarit had 
not only contravened the provisions of the Tenancy Act 
but had also done an act detrimental to the land and inconsis- 
tent with purpose for which it was let. The suit was des- 
` cribed in the plaint as one under sections 57 and 31 of the 
Tenancy Act. Section 57 of that Act provides that a tenant 
may .be ejected on any of the grounds mentioned in the 
different clauses of the.section. The ground mentioned in 
clause (d) is that the tenant had sub-let or otherwise trans- 
ferred his holding in contravention ofthe provisions of this 
Act, Under clause (6) a tenant may be ejected.on the ground 
of any act or omission detrimental to the land in his holding 
or inconsistent with the purpose for which it was let. If 
the suit is only against the tenant on the ground speci- 
fied in clause (4) it seems to us that an appeal would lie to 
the District Judge from .the decree of the court of first ins- 
tance under section 177 of the Act, it being one of the suits 
included in schedule IV, group B. But where the suit is 
for ejectment of the tenant and his transferee on the ground 
mentioned in clause (@) of section 57, it isa suit under the 
second sub-section of section 3t of the Act and is one of 
the suits mentioned in group C of the fourth schedule. 
An appeal in such a case lies to the Commissioner under 
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section 179. The question is whether the present suit is one 
of the description mentioned in group B, No. 13, or in 
group C, No. 18. In our judgment the suit was one 
under section 31 (2), being a suit in which the land-holder 
sued for the ejectment of the tenant and his sub-lessees on the 
ground mentioned in clause (d) of section 57. The fact of 
the sub-lessees being made parties to the suit clearly indicates 
that the suit is one of the description mentioned above. It is 
not a suit for the ejectment of the tenant on the ground of the 
commission of a breach of condition by a sub-lessee or on the 
ground of any act done or omission made by such lessee, as 
mentioned in section 64(1)(a@). Therefore the only section 
under which the suit in this case could be brought, and was 
brought, was section 31 (2) An appeal from the decree in 
the suit lay to the Commissioner. 


sth o> ' 


We find that an appeal was preferred to the Commissioner 
but he returned the memorandum of appeal on the ground that 
a question of proprietary title was raised. On this point we 
are unable to agree with the learned Commissioner inasmuch 
as the first defendant, the tenant, never denied his tenancy and 
never claimed proprietary right in the land within the meaning 
of section 199 of the Act. What he claimed was that under a 
custom prevailing in the locality he had a right to transfer his 
holding. This was not a question of proprietary title and 
section 199 did not therefore apply. In our judgment the 
appeal ought to have been heard by the Commissioner and we 
accordingly direct that the petition of appeal be returned by 
the District Judge for presentation in the Court of the Com- 
missioner, 


Record returned. 
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BEHARI BHARTHI 
VERSUS 


BHAGWAN GIR AND OTHERS.* 


Transfer of Properiy Act, (1V of 1882 ), sections 88 and 9g9-—right of a 
decree-holder to sell mortgaged property in execution of a simple money 
decree. 


The decree-holders held a mortgage decree as well as a simple money 
decree against the same judgment-debtors. An application was made 
for the attachment and sale of the mortgaged property in execution of the 
money decree and the property was duly attached but no order for sale 
was made. The decree-holders then applied to sell the property in execu- 
tion of the mortgage decree which was a decree absolute for, sale of the 
mortgaged property. While these proceedings were pending and before 
the sale was held, the court was asked to sell the property for the realiza- 
tion of the amounts of both the decrees. The property was then sold and 
purchased by the appellant who was not a party to either of the decrees. 
The judgment-debtors then applied to have the sale set aside. 


ffeld that there was nothing irregular in selling the property for the 
am unts of the two decrees as the decree-holders had already instituted 
a suit under section 67. 

FIRST APPEAL against the order of Sheikh Maula Bakhsh, 
Subordinate Judge of Saharanpur. — 

Application to set aside a sale held in execution of a 
decree. 


The decree-holders held a mortgage-decree and also a 
simple money decree against the same judgment-debtor. 
They in execution of their simple money decree attached the 
property -which was subject to the mortgage. They afterwards 
prayed that the property may be sold in execution of their 
mortgage-decree and an order was passed accordingly. Be- 
fore the sale was held, however, they asked the Court to sell 
the property for the realisation of the combined accounts of 
both the decrees and the Court granted the prayer. The sale 
was held on the 11th of November, 1907, and the property 
was purchased by Behari Bharthi, the appellant. The judg- 
ment-debtor applied to set aside the sale and the Subordinate 
Judge granted the application. 

* F. A. F. O. 46 of 1908. 
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The auction-purchaser appealed. 


A. H. C. Hamilton, for the appellant, contended that a joint 
sale for the amounts under the simple money and mortgage- 
decrees did not contravene the provisions of section 99 of the 
Transfer of Property Act. The decree-holders had already 
instituted a suit under section 67. Moreover the objection 
was not raised at the time of sale and should not be enter- 
tained now. 

Gajrajmati Teorain v. Akbar Husain, [1906] I. L R., 29 AIL, 196. 


Sundar Lal; for the respondent. The application to set 
aside the sale was made before confirmation when purchaser's 
title was not complete. It could only be completed when the 
sale was confirmed. The sale had taken place in contraven- 
tion of section 99 of the Transfer of Property Act and was 
void: *- 


The judgment of the Court was delivered by 


RICHARDS, J.—It appears that the decree-holders held a 
mortgage-decree as well as a simple money-decree against the 
same judgment-debtors. An application was made for the 
attachment and sale of the mortgaged property in execution 
of the money-decree. The property was attached, but no sale 
took place. The decree-holders then applied to sell the pro- 
perty in execution of the mortgage-decree, which was a decree . 
absolute for sale of the mortgaged property. While these 
proceedings were pending and before the sale was held, the 
court was asked to sell the property for the realization of the 
amounts of both the decrees. The property was then sold 
and was purchased by the appellant who was not a party to 
either of the decrees. An application was then made by 
the judgment-debtors to set aside the sale. The court 
below was of opinion that the sale was null and void on 
account of the order for sale to realise the amount of both 
the decrees. The court below seems to have been of opinion 
that the provisions of section 99, Transfer of Property Act, 
were contravened and refused to confirm the sale without 
deciding the other grounds of objection put forward by the 
judgment-debtors. Hence the present appeal. It seems 
to us that the court below did not realise that there had 
been a decree absolute for the sale of the mortgaged property. 
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Section 99 of the Transfer-of Property Act is as follows :— 
“Where a mortgagee in execution of a decree for the 
satisfaction of any claim, whether arising under the mort- 
gage or not, attaches the mortgaged property, he shall not 
be entitled to bring such property to sale otherwise than 
by instituting a suit under section 67 and he may institute 
such suit notwithstanding anything contained in the Code 
of Civil Procedure, section 43.” In the present case the 
decree-holder had instituted a suit under section 67. In 
our opinion there was nothing irregular in selling the pro- 
perty for the amounts of the two decrees. Mr. Sundar Lal 
who appears for the respondent has been unable to cite 
any authority for the proposition that such sale is irrre- 
gular. We allow this appeal, set aside the order of the,court 
below, and remand the case under the provisions of section 
562, Code of Civil Procedure, for determination of the remain- 
ing objections. The appellant will have his costs of this 
appeal, which will include fees on the higher scale. Other 
costs will be dealt with by the court hearing the appeal. 
PLB. Appeal allowed. Cause remanded, 
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WAZIR KHAN 
versus 


NAQUI YAWAR AND OTHERS.* 


Civil Procedure Code (Act XIV of 1882), sections r00, 108, 585. Rules 
of gth April 1894—Rule 2S—High Copris Power in Revision— 
Service of summons—Ex parte decree, 


A summons was served personally upon the defendant who was a 
Railway servant. He endorsed on it that he could not accept it unless 
it was served through his oficer and returned it to the peon. The court 
however proceeded with the_suit and passed an ev parte decree. The 
application to set it aside was dismissed , ,A4e/d that the High Court 
could interfere with the order in a ffeld further tbat the rule 
passed by the High Court that summons on Railway servants should be 
served through their o‘ficers had the force of law and the service on 
the defendant in this case was no service at all. 


APPLICATION for revision against an order of J. C. Johnston 
Esq., District Judge of Banda. 


* Civil Revision No. 5 of 1908. 
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Suit to recover money. 

The defendant Wazir Khan was a Railway servant. When 
the summons was brought to him he wrote on it that he 
could not accept it as it should have come through the Loco- 
Superintendent and he returned it to the peon. On the date 
fixed for hearing he was absent and the Munsif passed an 
ex parte decree. An application under section 108, Civil 
Procedure Code, was rejected by the Munsif who held that 
the summons was duly served and that the defendant had not 
shown other good and sufficient cause for his absence. The 
defendant appealed to the District Judge and it was contend- 
el before him that the signature of the defendant on the 
summons was not an acknowledgment of service of the sum- 
mons. The District Judge held that “the object of the sec- 
tion (section 80, Civil Procedure Code) was not to secure that 
a copy of the process should be placed in the litigant’s posses- 
sion willy nilly, but the securing of proof” and that under 
the circumstances the Munsif had not exercised his discretion 


wrongly. He dimissed the appeal. 


The defendant applied to the High Court. 


R. K. Sorabji, for the applicant, contended that the Court 
lad no jurisdiction to hear the suit ev parte because the 
summons had not been duly served. The applicant had 
refused to receive the summons, and no copy of it had been 
affixed to his house.. There had therefore been no service 
within the meaning of the Code. The summons should have 
been served through the defendant’s official superior. He 
relied on High Court’s Rules of 4th April 1894, Rule 28. 

E. A. Howard, for the plaintiffs, opposite party, contended 
that section 588, clause (9), of the Code of Civil Procedure, 
gave an appeal against an order rejecting an application under 
section 108, and the concluding portion of the section laid 
down that the order passed on such appeal was to be final. 
Iere the order passed by the District Judge was therefore 
final 3 

Counsel further contended that in considering this applica- 
tion two matters must be kept in mind, (1) the suit which was 
decreed ex parte and (2) the refusal to set aside that decree. 
This application arose from the refusal of the courts below to 
set aside his ex parte decree, Assuming the court had no 


a 
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‘jurisdiction to pass the er parte decree, the Court had juris- 


diction to decide whether “sufficient cause” had been made 
out for setting aside his ev .parte decree. The two lower 
courts having that jurisdiction had decided that “sufficient 
cause” had not been made out. This court could not interfere 
under section 622 of the Code of Civil Procedure, 
He relied on 
Lachman Dube v. Basunta Bibi and others, [1903] 23 A W. N., 12. 
Muhammad Baquar Khan x. Nandoo Tewari, [1898] 18 A. W. 
N. 74. 

Uggar Sen Singh v. Bandhu Prasad, [1898] 18 A. W. N., 148. 

Jadu Ram v. Suraj Mal, [1905] 2 A. L. J. R., 18. 

Muhammad Yusuf Khan v. Abdul Rahman Khan, [1889] 1 A., 


104, 
Raja Ameer Husan Khan xv. Sheo Baksh Stngh,'(r884] 1 A, 


£ 237. ; f 

The following judgment was delivered by 

RICHARDS, J.—The facts out of which this application 
arises are shortly as follows:—A suit was brought against 
the applicant to recover possession of a certain house. The 
applicant was a Railway servant and when the summons 
was brought to him he endorsed on it that the summons 
should have been served through his official superior and 
refused to receive the summons. The officer serving the sum- 
mons then brought back the summons without proceeding to 
affix a copy of it to the house. . An e+ parte decree was passed 
against the defendant by the Munsif. The defendant applied 
to set aside the er parte decree. The Munsif refused it. The 
defendant then appealed to the District Judge who refused to 
interfere with the decisionoftheMunsif. The present applica- 
tion is made to set aside in revision the orders of the Courts 
below. Rule 28 of the rules of the 4th of April 1894 provides 
that summons on Railway servants shall ordinarily be served 
through their official superior and a reasonable time should be 
allowed for appearance in order that the necessary arrange- 
ments for the performance of the duties of the person sum- 
moned may be made. This rule is not as definite as it might 
be. It would be betterif the rule provided that all such sum- 
monses should be served through the official superior unless 
there was an order to the contrary. However this may be, 
the practice undoubtedly is to serve Railway officials through 
their official superior. The object of the rule is quite apparent. 
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The rule is for the benefit of the public. Railway officials can- 
not leave their duty to attend to summonses without prepara- 
tions being !made for some one to take their place. In my 
judgment the service effected u pon the defendant was really 
no service atall. A number of cases have been cited to the 
effect that where the court entertains a question which it has 
jurisdiction to entertain, this court connot in revision set aside 
the decision of the court below merely on the ground that the 
decision was wrong in law or in fact. Suppose that the 
Munsif had ‘made an er parte decrce against a defendant who 
had never been served and that he had refused to set aside 
the er parte decree and suppose that the person against whom 
that ex parte decree had been made appealed to the District 
Judge,and the latter were to decide that the defendants had 
never been served with the summons but still were to refuse 
to set the decree aside, I think it can hardly be said that the 
Munsif and the District Judge would not have acted illegally. 
In the present case I consider that the defendant was under 
the circumstances of the case not served at all. If I am 
entitled to view the case from this aspect, the proceedings in 
the court of first instance were bad ad initio. The court of 
first instance and the lower appellate court have completely 
ignored the rules as to service of officials. These rules are 
made under the provisions of section 652, Code of Civil Proce- 
dure, and have the force of law. One case was cited in which 
the court had given an erroneous decision as to whether or 
not limitation applied, and it was held that revision did not lie, 
as the court had jurisdiction to entertain the question and to 
come to a decision. Suppose however that the court had 
found that limitation did apply but had expressly refused to 
apply the law of limitation, the question would much more 
nearly resemble the present case. I think under all the cir- 
cumstances that this application should be allowed. I accord- 
ingly set aside the orders of the courts below and remand the 
case to the Munsif through the District Judge with directions 
to restore the suit so that the summons may be served in 
accordance with the provisions of Rule 28. I make no order 
as to costs. 


P, L. B. Order set aside, 
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JAGANNATH 
Versus 
DIBBO AND OTHERS.* 
Transfer of Property Act (IV of 1882), sections 6, 43,— Reversionary inter- 
est, transfer of —Representation. 


A Hindu reversioner is not competent to transfer his reversionary 
interest expectant on the deathofa Hindu widow, Sham Sundar Lal, 
v. Achhan Kunwar, L. R., 25 1. A, 183; Nand Kishore yv, Kanee Ram, 
I. L. R., 29 Cal, 355, followed. 


Section 43 of the Transfer of Property Act does not apply if a deed 
is executed without consideration. Even if the deed is for consideration 
it has to be shown that there was an erroneous representation by the re- 
versioner who executed the deed. 

FIRST APPEAL from a decree of Babu Kunwar Bahadur, 
Subordinate Judge of Shahjehanpur. 


Suit for sale upon a mortgage. 


The mortgage was executed by the defendants who at 
that time expected to succeed to the property at the death 
of Musammat Shibbo, a Hindu widow, who was then in 
possession. The suit was brought after Shibbo’s death when 
the defendants had entered into possession. 


The court below dismissed the suit. - 
The plaintiff appealed. 


Sarat Chandra Chaudhri (for J. N. Chaudri), for the 
appellant. 


Muhammad Ishaq (with him Durga Charan Banerji), 
for the respondents. 


The judgment of the Court was delivered by 


RICHARDS, J.—This was a suit to enforce a mortgage, 
dated the 6th of September, 1884. The defence was that the 
mortgage was without consideration, that the mortgagors 
had no power to mortgage the property and that the suit was 
barred by limitation. The admitted facts are that at the date of 
the mortgage one Musammat Shibbo was in possession asa 
Hindu widow, having succeeded her husband, one Bhola, who 

* F. A. 199 of 1906. 
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died childless. A number of transfers have since been made. 
Some of the defendants are the transferees of Musammat 
Shibbo and some are transferees of Tota Ram and Har Sukh, 
the mortgagors named in the mortgage deed. The mortgage 
deed bears interest at the rate of 3714 per cent. per annum. 
Musammat Shibbo died on the §th of October, 1888, and no 
proceedings were taken until the institution of the present 
suit on the 18th of January, 1906. The court below has 
found that the deed was fictitious and that no consideration 
passed. The mortgage deed was registered, and it appears 
from the endorsement of the Registrar that the mortgagors 
appeared before him, acknowledged the deed, and admitted 
receipt of the mortgage money. The money was not paid 
before the Sub-Registrar, and Jagannath, the mortgagee, 
produces no receipt. The defendants’ witnesses depose that 
Tota Ram and Har Sukh were very poor persons and that 
they entered intoan arrangement with Jagannath that Jagan- 
nath should carry on litigation for them, and in the event of 
its being successful, the property was to be shared, and that as 
part of this arrangement the mortgage in suit was executed; 
that the Rs. 2,000 were never paid, and that Jagannath did 
not carry on the litigation. That there was litigation going 
on at that time is very clear, and.the nature of the litigation 
appears, It wasa suit by Har Sukh and Tota Ram to set 
aside alienations made by Musammat Shibbo on the ground 
that she as Hindu widow had no right to alienate the pro- 
perty she had succeeded to as widow of Bhola. It further 
appears that Shibbo was entered as the owner at this very 
time in the public AAewat, We see no reason to differ from the 
finding of the learned Subordinate Judge that there was no con- 
sideration for the mortgage. Jagannath years ago instituted a 
suit on another bond executed by Har Sukh in his favour with- 
out any mention of the present bond, though the latter was for a 
much larger amount. It has been held by the Privy Council 
in the case of Sham Sundar Lal v. Achhan Kunwar (*) 
that it is not competent for a Hindu reversioner to transfer 
his reversionary interest expectant on the death of a Hindu 
widow. Seealso the case of Nand Kishore Lal v. Kanee Ram 
Tewary (2). It is, however, contended on behalf of the plain- 


(1) [1898] L. R., 25 L Ay 183 (2) [1902] L L. R., 29 Cal, 355. 
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tiff that he can call to his aid the provisions of section 43 of the 
Transfer of Property Act, 1882, which provides that “ where a 
person erroneously represents that he is authorized to transfer 
certain immoveable property and professes to transfer such 
property for consideration, such transfer shall, at tbe option 
of the transferee, operate on any interest which the transferor 
may acquire in such property at any time during which the con- 
tract of transfer subsists.” This section of course cannot apply 
if the deed was really without consideration, but even if there 
was some consideration for the deed, it would be necessary 
for the plaintiff to show that there was an erroneous repre- 
sentation by Har Sukh and Tota Ram that they were in 
possession of the property at the date of the mortgage. Jagan- 
nath when examined did not attempt to show that he did not 
know that Musammat Shibbo was in possession as a Hindu 
widow, or that there was any representation to him which 
made him think that Har Sukh and Tota Ram were in posses- 
sion of the estate. On the other hand, he says that he was 
= told that money was wanted for litigation, and we know from 
the evidence on the record that the nature of this litigation 
was to set aside alienations by Musammat Shibbo, and that 
Musammat Shibbo was alive and was a party to the litiga- 
tion. Both these grounds are fatal to the plaintiff's case. We 
accordingly dismiss the appeal with costs. 

Appeal dismissed. 


GOPAL PRASAD AND ANOTHER 
VE SUS 


BADAL SINGH AND OTHERS.* 


Pre-emption—Wajib-ul-arz embodying contract—period of settlement, ex- 


piry of, after sale and institution of suit but before decree—Right to 
obtain decree. 


The plaintiff sued for pre-emption on the basis of a wajib-ul-arg which 
was a record of contract. The suit was defended and during the pendency 
of the suit the period of settlement and with it the contract came to an end. 
Held that the plaintiff's position was not changed and his right at the time 
of the decree being exactly the same right as he had at the time of the 
institution of the suit, he was entitled to a decree. Janki Prasad v. 
‘shar Das, I. L. R, 21 All, 374 ; Ram Gopal v. Piari Lal, lL. L. R., 21 
AIL, 441, distinguished. N 
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FIRST APPEAL against the order of H. David Esq., Judge, 
Court of Small Causes, exercising the powers ofa Subordinate 


Judge, Cawnpore, reversing a decree of Babu Raghunath 
Parshad, Munsif. 


Suit for pre-emption. 

Three suits for pre-emption were filed by the plaintiff 
Badal Singh against the appellants in respect of three sales, 
dated 4th May, 1906, 27th June, 1906, and 27th August, 1906, 
respectively. 

The defence to all the suits was that the wayib-ul-arg on 
which the suits were based was the record of a contract and 
that the period of settlement for which it was prepared had 
expired. The Munsif accepted the defence and dismissed 
all the suits. On appeal the Subordinate Judge held that the 
period of settlement had not expired at the dates of the sales or 
at the date of the institution of the suits but that it had expired 
before the suits were decreed and sct aside the decrees of the 
Munsif and remanded the cases for trial on the merits. 

The defendants vendees appealed. 

Le Bahadur Sapru, for the appellants, contended that the 
pre-emptor must have a subsisting right at the date of the 
decree and it was not enough that he had a right at the date of 
sale or the date of institution of suit. 


[RICHARDS, J. You by illegally resisting his claim, desire 
to deprive him of a right which he had at the time of the sale.] 

The point was covered by authority. 

Janki Prasad v. Ishar Das, [1899] I. L. R., 21 All, 374. 
Ram Gopal v. Piart Lal, [1899] I. L. R., 21 AIL, 441. 

The plaintiff must show that the contract embodied in the 
wajib-ul-arg was still subsisting. Here the waytb-ul-arz had 
ceased to be operative. 

Pre-emption was a restraint on alienation and should not 
be extended beyond the period for which there was a contract. 
The pre-emptor could not claim the sympathy of the Court 
or any equity in his favour. 

Govind Prasad, for the respondent, was not called upon. 

The judgment of the Court was delivered by 


RICHARDS J.—This an:| the connected appeals arise out 
of pre-emption suits. The plaintiff claims on foot of the 
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wayjtb-ul-are. It has been found by both the courts below that 
the wajib-ul-arz records a contract and not a custom. The 


court of first instance dismissed the suits upon the ground - 


that the period of settlement for which the wayid-wl-ars was 
prepared had come to an end. The lower court found that 
the w.72b-1/-urg was still in existence at the dates of the sales. 
In the present appeal it has been urged on behalf of the 
defendants vendees that inasmuch as the seitlement, and 
therefore the contract, had come to end before the time at 
which adecres could ba given, the plaintiff's right to pre-empt 
must fail. For the purpose of these appeals it is assumed 
that the plaintiff had, at the time of the institution of the 
suits, a right to pre-empt the property by virtue of the con- 
tract which is recorded in the wayzzd-u/-arz, anl the only 
question argued here and which we have to decide is whether 
or not the mere fact that before the date of the decree the 
period of settlement had determined, prevents the plaintiff 
from enforcing the right of pre-emption and getting a decree 
in his favour. The point would be absolutely clear in the 
absence of authority. The contract was a contract which 
entitled the plaintiff to purchase if any co-sharer sold his 
share so long as the contract lasted. It is admitted for the 
purposes of these appeals that the contract was in full force 
and effect at the time of the sales. Dr. Tej Bahadur on þe- 
half of the appellants, has cited the cases of Janki Prasad 
v. fshar Dass, ('), and Ram Gopal v. Piart Lal (*). In both 
these cases the plaintiff had a right of pre-emption by virtue 
of the position of his property in the mahal. Before the sale 
was made partition proceedings had been commenced for the 
division of the mahal, and before the time for decree had 
arrived the plaintiff had ceased to be entitled to pre-emption 
by reason of the division of the mahal in the partition pro- 
ceedings. He had ceased to be aco-sharer and the courts 
held that a decree ought not to be made in his favour, be- 
cause the principle underlying the right of pre-emption was 
the keeping out of the stranger. It will be seen that in the 
cases cited, the plaintiffs position had quite changed during 
the pendency of the suit. Ifhe had occupied the position 
at the time of the sale that he occupied at the time of the 


(1) [1899] I. L. R., 21 All, 374. (2) [1899] I. L. R., 21 AIL, 441. 


CIVIL. 


1908. 
GOPAL PRASAD 
Y 
BADAL SINGH. 


Richards, J. 


CIVIL. 


ri 2 


1908, 


a eee 


GOPAL PRASAD 
r. 
BADAL SINGH. 


Richards, J. 


CIVIL. 
1908. 


December, 16. 


re eae 


RICHARDS, J. 
GRIFFIN, J. 


54 | HIGH COURT. CARE? 


decree he would have had no right of pre-emption at all. In 
the present case the plaintiffs right at the time of the decree 
was exactly the same right as he had at the time of the 
institution of the suit. In our judgment, the cases cited do 
not apply and the decision of the court below-was correct. 
We dismiss the appeal with costs. 


Pein Bs Appeal dismissed. 


KISHUN KUAR 
VEISHS 


GANGA PRASAD.* 


First judgment deciding case but deferring passing decree till succession 
certificate filed—Subsequentjudgment reversing decision arrived atin 

frst sudgment—legality— Civil Procedure Code (XIV of 1882), 

section 202. 

The District Judge in appeal on 20th May, 1908, recorded a judg- 
ment to the effect that the plea raised in appeal by the defendant that 
he had not been given a sufficient opportunity to prove his case in the first 
court was of no force, but deferred passingya decree until the plaintiff had 
filed a succession certificate Before the certificate was filed, however, 
on the 25th May, 1908, the District Judge heard further arguments 
and gave judgment allowing the appeal and remanded the case to the 
lower court to enable defendant to prove his case. eéd that the second 
judgment was inconsistent with the first and illegal, and that a decree 
must be passed according to the first judgment. 

FIRST APPEAL against the order of H. J. Bell Esq., Dis- 
trict Judge of Aligarh, reversing a decree of Babu Kunwar 
Bahadur, officiating Subordinate Judge. 

Suit for enforcement of a mortgage. 


The defendant No. 1 executed a mortgage in favour of 
Makhan Lal, husband of the plaintiff, on 18th January, 1901. 
Makhan Lal died leaving plaintiff as sole heir and represen- 
tative. She brought this suit for sale on foot of the mortgage 
of the 18th of January, 1901. The defendant No, 2 held a prior 
usufructuary mortgage as well as a subsequent mortgage 
over the same property. He pleaded that two sisters of the 
mortgagor were also owners of the mortgaged property and 
were necessary parties to the suit and that the plaintiff being a 


mortgagee of the interest of defendant No. 1 alone, could not 
* F, A. F. O. No, 88 of 1908, 
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redeem his mortgage and bring the property to sale. In the court 
of first instance, the defendant No. 2 prayed for an adjourn- 
ment which was refused and the plaintifs suit was decreed. 
On appeal to the District Judge, he on the 20th May, 1908, deli- 
vered a judgment holding that there was no cause shown for 
an adjournment and also decided the other points against the 
defendant No. 2, but added, “ I defer passing-a decree in this ap- 
peal for two months in order to give plaintiff an opportunity of 
producing a succession certificate.” On the 25th May, 1908, 
however, the District Judge passed an order remanding the case 
to the court of first instance on the ground that as the defen- 
dant No. 2’s prayer for an adjournment had not been granted, 
he had not had a sufficient opportunity of presenting his case. 


Plaintiff appealed. 


Sundar Lal, for the appellant, contended that the court 
below had no jurisdiction to go behind the judgment recorded 
by it on the 20th May, 1908. Section 202 of the Code of Civil 
Procedure forbade the alteration of a judgment. The Judge 
had simply deferred passing the decree, until a succession 
certificate was produced... He had no power to re-open the 
matter and deliver an altogether fresh judgment. 


Satish Chandra Banerji (with him Benoy K. Mukerji), for 
the respondent, submitted that the case was not finally disposed 
of on the 20th May, 1908. It was still on the list of pending 
cases. No decree was framed on the basis of the writing dated 
the 20th May, 1908. It was therefore not a ‘judgment’ within 
the meaning of the definition in section 2 of the Code. 


The only judgment in the case was that dated the 25th 
May, 1908. So long as a case was pending ina court, the 
court had seisin of it, and if it found that an opinion express- 
ed by it at a former stage was erroneous, it could give effect 
to its reconsidered opinion when disposing of the case finally. 
Here the Judge himself stated that all the facts were not fully 
present before his mind on May, 20. 


After an appellate court has expressed an opinion and 
remitted issues to the lower court, which records findings on 
those issues, the appellate court can re-open the case and 
decide it without reference to those findings. 
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Lachman Prasad v. Jamna Prasad, [1887] 1. L. R., 10 All, 162. 
Amir Kasim v. Zainab Begam, [1897] 17 A. W. N., 152. 


The judgment of the Court was delivered by 


GRIFFIN, J.—This was a suit on foot of a mortgage. The 
plaintifs mortgage was dated the 18th of January, Igor. 
Defendant No. 1 was the executant of the mortgage. Defend- 
ant No. 2 held a prior mortgage from the same mortgagor., 
He also held a second mortgage from the same mortgagor 
and also alleged that he held a third mortgage from him.’ 
The court of first instance decreed the suit. Defendant No. 2 
alone appealed. His grounds of appeal to the lower appellate 
court were that he had not had suficient opportunity to 
present his case, and that he had applied to the court of first 
instance to adjourn the case, which that court refused to do. 
The matter having come up for trial to the lower appellate 
court, judgment was delivered on the 20th of May, 1908. The 
court in the clearest possible way decided that defendant No. 2 
had had sufficient opportunity in the court below. The judg- 
ment goes into the entire facts of the case. It deals with all 
the objections of defendant No. 2. It was however necessary 
for the plaintiff before a decree could be passed in her favour 
that she should produce a certificate to collect debts as the 
heir of the original mortgagee. The concluding words of the 
judgment are—“ following the course adopted by the High Court 
in Abdul Karin Khan v. Magbul-un-nissa (1), I defer passing 
decree in this appeal for two months in order to give the 
plaintiff an opportunity of producing the certificate.” This 
judgment is duly signed and dated, and it is impossible to read 
it without seeing that the Judge intended it to be a complete 
judgment. He merely deferred passing the decree for produc- 
tion of a certificate to collect debts. He did not even adjourn 
the case. Five days afterwards the court delivered a second 
judgment and made an order remanding the case to the 
court of first instance. 


This judgment is inconsistent with the first judgment. 
According to the first judgment nothing remained to be done 
except to pass a decree. According to the second judgment 
the learned District Judge was to pass no decree at all but 
remanded the case to the court of first instance. Section 202 


(1) [1908] 28 A. W. N., 113. 
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of the Code of Civil Procedure provides that as soon as a judg- 
ment is dated and signed by the Judge in open court it must not 
be altered or added to, save to correct verbal error or to supply 
some accidental defect not affecting a material part of the case, 
or on review. In view of these provisions of the Code, we 
think that the order of the Court below was illegal. We 
accordingly allow the appeal, set side the order of the court 
below, and remand the case, directing the learned District 
Judge to deal with the case in accordance with his judgment 
of the 20th May, 1908. The appellant will have his costs 
which will in this court include fees on the higher scale. 

P, L. B. Appeal decreed, 





MUHAMMAD UMARDARAZ KHAN 
versus 
MARU AND ANOTHER.* 

Acguiescence—Tenant building on landlords land—Silence —Estoppel. 

An abstinence from interference on the part of the owner of land, upon 
which another man is building, does not raise an equitable estoppel against 
him. In order to estop the owner,it must be proved that besides his absti- 
nence there was a mistaken belief in the builder that the land was his own 
property. Bent Ramvy. Kundan Lal, 1. L. R.,21 All, 496, P. C., followed. 

SECOND APPEAL against the decree of A. Kendall Esq., 
Judge of Meerut, confirming the decree of Babu Harihar 
Lal, Munsif. 

The material facts appear from the judgment. 

The courts below dismissed the suit. 

The plaintiff appealed. 

Muhammad Ishaq, for the appellant. 

Tej Bahadur Sapru, for the respondent. 

The arguments advanced will appear from the judgment. 

The following judgment was delivered by 

KARAMAT HUSAIN, J.—The suit out of which this appeal 
has arisen was brought by the zamindar against his tenants for 
thé recovery of possession of a plot of land and the demolition 
of the building erected thercon. The defence with which I am 
concerned in this appeal was that as the house was built with 
the knowledge of the plaintiffs karinda, who never prevented 
the defendants from building, and as the defendants spent about 
Rs, 300 thereon, the plaintiff was not entitled to recover posses- 
sion of the site and to have the building pulled down. 


* S. A. 408 of 1907. 
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The court of first instance dismissed the suit. The lower 
appellate court affirmed the decree, finding that the house 
was built with the acquiescence of the local represetitative of 
the plaintiff. The plaintiff preferred a second appeal.to this 
Court. As no issue was framed by the Court of first instance 
on the plea of equitable estoppel and no finding recorded 
thereon, I referred the following issue to the lower appellate 
court for trial under section 566 of the Code“of Civil’ Pro- 
cedure: Did the agent of the plaintiff acquiesce in the con- 
struction of the house in dispute ? The finding returned by thé 
lower appellate court is: “I think the house was erected 
with the knowledge of the plaintiff's agent and that no active 
steps were taken to prevent it and that the building must be 
taken to have been acquiesced in.” 


An objection to this finding has been‘taken on behalf of 
the appellant. It is that a forbearance to interfere does not 
amount to an acquiescence. In order to constitute acqui- 
escence and to raise the plea of equitable estoppel an absti- 
nence from interference isnot enough. In addition to this 
there must also be a mistaken belief in the builder that the 
land upon which he was building was his own property. 
See Beni Ram v. Kundan Lal, (*) Naunthal Bhagat v. Ramesher 
Bhagat (*), Raj Narain Mittar v, Budh Sen ($) and Budh Singh 
v. Parbati(*).’ In the present case the defendants are tenants 
and according to the common, law of these Provinces the 
zamindar as a rule is the owner of the land in the village 
[See Chayu Singh v. Kanhia (*), and Sri Girdhariji Mahka- 
raj v. Chote Lal ()], and there is nothing on the record to 
show that the defendants built under the mistaken belief that 
the land on which they were building was their own. The 


plaintiff is therefore not estopped from claiming the relief 
he seeks, 


The learned advocate for the respondent in answer to this 
objection contends that the cases cited by the learned vakil 
for the appellant are not applicable to the present}case. He 
argues that where a tenant builds upon the land of his zamin- 
dar under the mistaken belief that he has the zamindar’s per- 

(1) [1899] 1I. L. R., 21 AlL, 496. (P. ©) (2) [1894] I. L. R., 16 AIL, 328. 


(3) [1904] T. L. R., 27 AlL, 338. (4) [1907] I. L. R., 29 All, 652. 
(5) [1881] 1 A W. N., 114. (6) [1898] I. L. R., 20 AIL, 248, 
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mission to build and the agent of the zamindar stands by and. 


does not prevent him from building, the zamindar is estopped 
from claiming the possession of the land and from having 
the building pulled down. In support of this proposition he 
relies on the following passages quoted from Ramsden v. 
Dyson (1) in Bent Ram v, Kundan Lal (#):—“ It was strongly 
argued for the defendants at the Bar of the house that Sir J. 
Ramsden had made representations which might fairly be sup- 
posed to lead his tenants at will or from year to year to expend 
money in building in the belief that by building they acquired a 
title which he could never disturb.” I do not find that the 
noble and learned Lord indicated ‘any opinion that if such re- 
_ presentations had actually been made by the lessor they would 
not have been sufficient to show the terms of a contract which 
might be enforced in a Court of Equity. But he rejected 
the plea on the double ground (1) that the alleged communi- 
cations were. not proved to have been sufficient for that pur- 
pose, and (2) that the representations, if they had been 
sufficient to raise an implied contract, were not binding upon 
the lessor, inasmuch as they proceeded from an estate agent 
and were not shown to have been made by him in the 
knowledge and with the authority of the lessor. He also 
relies on the judgment of AIKMAN, J., in Ray Naram Mitiar 
v. Budh Sen(3) and on Uda Begam v. Imamuddin (4). The 
case set up by the learned advocate is entirely new and cannot 
be allowed to be put forward at this stage of the litigation. 
The plea in defence, as the written statement shows, was that 
„the house was built with the knowledge of the plaintiff's agent ; 
that the agent did not prevent the defendants from building 
and that the defendants spent about Rs. 300 on the house. 
Such a case in my opinion is governed by the authority of Benz 
Ramv. Kundan Lal (°), 

Their Lordships, in that case remark : “ The rule or principle 
thus adopted by the Subordinate Judge which is reported to 
have been laid down in Gopi v. Bisheshwar (*) is thus stated by 
him: ‘If a man permits another to build upon his land and 
with the knowledge that the building is being erected stands by 
(1) [1865] L. R., I. E. and I. A., 129. (2) [1899] I. L. R, 21 Ail., 496. P. C. 

(3) [1904] I. L. R., 27 All, 338 (4) [1875] I. L- R., 1 All., 82. 
(5) [1885] 5 A W. N., 100, 
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and does not prevent the other from doing so, then no doubt 
equity comes in, and by the rules of equity, which in this 
respect are the same as the rules of law, he cannot eject that 
other person? The case was carried by the present appel- 
lants before the second appellate tribunal, the High Court at 
Allahabad, who on the 26th January 1894, confirraed the 
decision of the Subordinate Judge of Aligarh and dismissed 
the appeal with costs.- The learned Judges of the High 
Court, without entering into any discussion of the other issue 
which the first appellate court decided in favour of the pre- 
sent appellant, said: ‘We need not go further into the con- 
struction that should- be placed upon that lease, because we 
are of opinion that upon the finding of acquiescence, which 
we think was a right finding in this case, the appeal will have 
to be dismissed.” They accordingly disposed of the appeal 
on that ground’ alone. It is to be regretted that the loose and 
inadequate statement of the rule of equity which is reported 
in Gopi v. Btsheshwar should have been accepted apparently 
without much consideration, by the learned Judges of both ap- 
pellate Courts. The proposition, if it were carefully supple- 
mented, might possibly be made to apply to the case where the 
owner of the land sees another person erecting buildings upon 
itand knowing that such other person is under the mistaken 
belief that the land is his own property, purposely abstains 
from interference with the view of claiming the building when 
itis erected. The findings of fact pronounced by the Subor- 
dinate Judge, which were conclusive in the second appellate 
Court and are equally binding upon this board, show that the 
present is not acase of that kind. The respondents knew 
that the predecessors of the appellants were the owners of the 
land let, and that their own title was limited to their occupa- 
tion of the land as tenants upon the terms and for the period 
provided by the original lease of 1858. In order to raise the 
equitable estoppel which was enforced against the appel- 
lants by both the appellate courts below it was incumbent 
upon the respondents to show that the conduct of the owner, 
whether consisting in abstinence from interfering or in active 
intervention was sufficient to justify the legal inference that 
they had by plain implication contracted that the right of 
tenancy under which the lessees originally obtained possession 
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of the land should be changed into a perpetual right of 
occupation.” The above remarks conclusively show that 
where one person builds upon. the land of another an absti- 
nence by the owner will not be sufficient to raise the equitable 
estoppel against him. In addition to the abstinence on his 
part there must be a mistaken belief in the builder that the 
land was his own. Jn face of such a clear exposition of law on 
the subject by their Lordships of the Privy Council I am 
unable to hold that the passages quoted from the same judg- 
ment by the. learned. advocate for the respondenf support his 
contention. 


Regarding the judgment of AIKMAN, J., in Ras Narain 
Matiar v. Budh Sen (*), it is enough: to say that im that case’ 
the finding was that the: defendant. Budh Sen believed that 
he had acquired: a good title fo the house and that acting 
on his belief he expended’ a large sum of money variously 
put at anything from Rs. 6000 to Rs. 10,000. In the 
present case there is no finding that the defendants believed 
they hada right to build and that’ acting. on this belief they 
spent about Rs. 300 over the house, nor was any such 
finding on the pleadings of the parties called’ for. Uda 
Begam v, Imamuddin (2), is also of no help to the respondent. 
It rightly lays down that where a defendant took possession 
of and erected building on the land which he knew belonged 
tothe plaintiff without applying to him for consent, the 
abstinence of the plaintiff who knew that the defendant was 
building’ on her land, did not’ deprive the’ plaintiff of her 
right to have the defendant ejected and to have the materials 
removed, The'contention om behalf of the plaintiff appellant 
before the: High Court’ was’ that “her consent ought not 
to'be inferred merely from her’ inaction,” and the learned 
Judges who heard the appeal gave effect to it: 

The result is'that I allow the appeal, set’ aside the decrees 
of the courts’ below, and decree’ the’ plaintiffs clainy with 
costs. 

Appeal allowed, 

(1) [1904] I. L. R., 27 AIL, 338. (2) [1875] I. L. R., 1 AN, 82. 
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GANGA DAYAL 5 
VErsUus 
= MANI RAM AND OTHERS.* 
Limitation A ct (XV of 1887), Section 8—Joint Hindu family of 
brothers — Discharge by one. 

The mother of the plaintiffs, who was appointed their sevencaicd 
guardian in 1886, obtained permission to sell a portion of the minors’ 
property, and effected a sale on 28th April 1886, contrary to the terms on 
which sale had been sanctioned by the District Judge. The present suit was | 
brought by the minors for cancellation of the sale-deed and possession of 
the property. The suit was brought within 3 years of the plaintiff No. 2’s 
attaining majority, but after 15 years of plaintiff No. 1’s attaining majority. 
The lower. court dismissed the suit on the ground that plaintiff No. 1’s long 
silence amounted to giving a discharge by him to the defendant within the 
meaning of section 8 of the Limitation Act, and consequently the suit was 
barred. e/d that all that plaintiff No. 1 did was to remain quite inactive 
and he could not give a valid discharge without the concurrence of plaintiff 
No. 2 within the meaning of section 8 of the Limitation Act. 

SECOND APPEAL against the decree of W. Tudball Esq., 
District Judgė, Cawnpore, reversing a decree of Babu Girdhari 
Lal, Officiating Subordinate Judge, Cawnpore. 


Suit for cancellation of sale-deed and possession of pro- 
perty. 

One Bajilal died on 19th August 1884 leaving the plain- 
tiffs as his heirs. Musammat Parbati was in February 1886, 
appointed guardian of the person and property of the plain- 
tiffs who were minors., She made an application to the court 
for leave to sella 5 anna 4 pie share in village Grantha and 
a 7 anna 4 pie share in village Amritpur, The District Judge 
sanctioned the sale on the terms that defendant No. 1 Mani 
Ram should give a clear receipt of all that was due to him 
and the consideration for the sale was to be Rs, 8,400. Instead 
of carrying out this sale, a sale of a totally different nature 
was made on 28th April 1886. The property sold was not 
the same property which Judge had given permission to sell 
and instead of the minors’ getting a clear receipt for all the debts 
due to Mani Ram, the sum of Rs. 1,000 only was placed to 
their credit. Mani Ram and defendants Nos. 2 and 3 had 

© * S, A. No. 1854 of 1907. 
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also a mortgage on part of the property which they foreclosed, 
although it was the intention of the sale which the Judge 
had permitted that the mortgage should be extinguished as far 
as the minors and their property were concerned. The plaintiffs 
_ brought this suit for cancellation of the sale-deed and posses- 
sion of the property. Plaintiff No. 1 attained majority accord- 
ing to the finding of court below more than 15 years before the 
institution of the present suit. The suit however was: brought 
within 3 years of plaintiff No, 2 attaining his majority. The 
first court decreed the suit but the lower appellate court 
reversed the decree. l 

Plaintiff No. 2 appealed. 

Nehal Chand (with him /. N. Chaudri and Sundar Lal), 
for the appellant, submitted that the sale by the certificated 
guardian was void and the minors could ignore the sale: 


. [RICHA RDS, J., referred to section 30 of the Guardian 
and Wards-Act, VIII of 1890.] 

. Act VIII of 1890 was not in force when the present sale 
took place. The Act in force was Act XV of 1850, which 
contained no provision similar to that contained in section 
30 of the present Act. Section 2 of the present Act had no 
retrospective effect. 

Lala Hurro Prasad v. Basarut Alt, [1898] I. L. R., 25 Cal, go9. 

Section 8 of the Limitation Act had no application. This 
"was a joint Hindu family. One brother could not give a 
valid discharge without the concurrence of the other. The 
Act contemplated only money demands or claims for damages. 

B. E. O'Conor, for the respondent, submitted that section 8 
of the Limitation Act applied to a suit of this kind. The 
power to give a discharge was a power to settle litigation. 
„Any person impugning the transaction must show that it 
was not for the benefit of the family. The elder brother’s 
powers were not limited because only non-fraudulent dis- 
charge could be given. The elder of the family always acted 
as manager. No formal appointment was necessary, 

Vigneswara v. Bapayya, [1893] 1. L. R., 16 Mad., 436. 
Anando Kishore Das Bakshi v. Anando Kishore Bose, |1887] I. 
L. R, 14 Cal., ġo. 
Nehal Chand in reply cited, 
Mansur Ali x. Muhammad-un-nissa, [1902] 25 All., 155. 
Ahimsa Bibi v. Abdul Kadir Sahib, [1902] 25 Mad., 26. 
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The judgment of-the court was delivered by. 


RICHARDS, J.—This was a suit to recover possession of 
certain zamindari property. The plaintiffs are the sons of 
one Baji Lal, who died on the rgth of August, 1884. After 
his death,- his widow,:Musammat Parbati, was appointed 
guardian of the person and. property of the plaintiff who 
were then minors, -An application was then made to the 
court for leave to sell a 5 anna 4 pie share in one village and a 
7 anna 4 pie share in another village. The District Judge sanc- 
tioned this sale on the terms that the defendant No. 1 in 
this suit, Mani Ram, should give a clear receipt for all that 
was due to him. The consideration for the sale was to be 
Rs, 8,400. Instead of carrying out this sale, a sale of a 
totally different nature was made. The property sold was 
not the same property which the Judge did give permission 
to sell, and instead of the minor's getting a clear receipt for 
all debt that was due to Mani Ram, a sum of Rs. 1,000 only 
was placed to their credit. It would appear that Mani 
Ram and the defendants Nos, 2 and 3 had also a mortgage 
of a part of the property. This they foreclosed, although 
it was the intention of the: sale which the Judge had per- 
mitted that the mortgage should he extinguished, at least 
so far asthe minors and their property were concerned. This 
sale took place on the 28th of April 1886. The plaintiff No. 1 
attained majority, according to the finding of the court below, 
more than 15 years before the institution of the present suit. 
The suit however was brought within 3 years of the plaintiff 
No. 2 attaining his majority. In the lower appellate court 
‘the suit was determined on the question of limitation, the 
“learned Judge being of opinion that inasmuch as plaintiff 
No. 1 was of full age he was entitled “to give a discharge” 
within the meaning of section 8, Limitation Act, and that 
accordingly the right of plaintiff No. 2 was also barred. 


section 18 of Act 40 of 1858 (which was in force at the 
date of the sale to Mani Ram) provided that no such person 
(z.¢, the guardian) shall have power to sell or mortgage any 
immoveable property, or to grant a lease of the estate for 
any period exceeding five years without an order of the 
civil court previously obtained. The sale which Musammat 
Parbati was induced to make was not in any sense the 


. VOL V1} HIGH COURT. 65 


sale sanctioned by the District Judge. Section 30 of Act 
VIII of 1890 provides that the disposal of immoveable property 
by a guardian in contravention of certain provisions of that 
Act is voédable. The older Act contains no corresponding 
provision and in our judgment the sale by Musammat Parbati 
was absolutely null and void. The only question accordingly 
that we have to decide is whether or not the plaintiffs are 
entitled to the benefit of the provisions contained in the last 
portion of section 8, Limitation Act, No. XV of 1877. That 
section provides as follows :—“ when-one of several joint credi- 
tors or claimants is under any such disability, and when a dis- 
charge can be given without the concurrence of such person, 

time will run against them all: but where no such discharge 
“can be given, time will not run as against any of them until 
one of them becomes capable of giving such discharge with- 
out the concurrence of the others.” The cause of action in 
the present case unquestionably arose when the defendants 
took possession in 1886, Section 7 of the last mentioned Act 
appears to apply to the case ofa sale, plaintiff or applicant 
being under some disability or to the case of all plaintiffs or 
applicants being under disability. The section was so con- 
strued by a full Bench of the Madras High Court in the case 
of Periasami v. Krishnayyan (') and accordingly plaintiffs 
cannot succeed unless they come under the provisions of 
section 8 and can show that neither of them was capable of 
giving a, discharge without the concurrence of the other. 
It is a little difficult to understand the meaning of the expres- 
sion when “a discharge can be given without the concurrence 
of such person,” and we may note that the wrord “claimants ” 
in section 8 has been omitted from the corresponding section 
ofthe new Limitation Act, No, IX of 1908. 


As a member of a joint Hindu family, it is quite clear that 
the plaintiff No. 1 could not have sued alone to recover pos- 
session of the joint property. If his brother did not join as 
plaintiff, it would have been necessary for him to take advant- 
‘age of the provisions of the Code of Civil Procedure and to 
make him a defendant. It is equally clear that the plaintiff 
- No. 1 could not have sold or mortgaged the property without 
the concurrence of his brother plaintiff No. 2. One case cited 

(1) 1902 I. L, R, 25 Mad., 431. 
10 
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CIVIL, was Vigneswara v. Bapayya('). That was a suit by two sons to 

1908. set aside the sale on the ground that it was illegal as contraven- 

ing the provisions of section 99, Transfer of Property Act. The 

suit was clearly not brought in time so far as one of the plain- 

D tifs was concerned and the court decided that the claim of 

Richards, j. the other brother was also barred, apparently upon the ground 7 
that the elder brother could have sued and compromised the 
suit. It was argued that the elder brother, if he did sue, could 
not have compromised the suit. The learned Judges pointed 
out that the-elder brother could have sued making has younger 
brother a co-plaintiff and then compromised the suit with the 
sanction of the court. It seems to us that the very fact that 
it would be necessary to obtain leave of the court shows that - 
the elder brother could not have given a good discharge with- 
out the concurrence of his brother within the meaning of the 
section. It is further argued in the present case that the 
plaintiff No. 1 must be deemed to be the managing member 
of the family who would havea right to give a discharge. 
The power of the manager of a Hindu family are undoubtedly 
very extensive, but there is nothing in the present case to 
show that the plaintiff No. 1 ever acted as the manager. In 
the present case all that he did was to remain quite inactive 
without taking any step to recover possession of the property 
or to set aside the transaction which was completely against 
the interest of himself and his minor brothers. On the whole 
we have come to the conclusion that the plaintiff No. 1 was 
not capable of giving a discharge without the concurrence 
of plaintiff No. 2 within the meaning of section 8 of Act XV of 
1877, The consequence is that time did not run against 
either of the plaintiffs and the suit is maintainable. As the 
case was decided ona preliminary point by the lower appellate 
court, we allow the appeal, set aside the decree of the court 
below and remand the case for disposal of the other issues. 
Costs here and hitherto, including in this court fees on the 
higher scale, will abide the result. 


P, L B. Appeal allowed, 
(1) [1893] L L, R., 16 Mad., 436. 
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HAR PRASAD 
Cersus 
RAGHUNANDAN PRASAD AND OTHERS.* 
Morteage—Co-mortgagor paying off whole debi— Charge upon the other 
co-mortgagor’s property Jor his proportion of the debt—Priority over 
morigage by latter of subseguent date—Subrogation—Transfer of 
Property Act (IV of 1882), sections 82, 95, 100. 


One out of two co-mortgagors is under no obligation as between him- 
self and the co-mortgagor to pay the latter’s share of the debt. As he 
cannot redeem the mortgage piecemeal, he is bound to pay the whole 
amount of the mortgage, and if he does so, he is by such payment subro- 
. gated to the rights of the mortgagee and is entitled to priority over sub- 
sequent mortgagees from his co-mortgagor. 


A mortgagor who discharges a simple mortgage acquires a charge on 
the property of his co-mortgagor comprised in the mortgage for a rateable 
share of the debt. Bhagwan Das v. Har Dei, I. L. R., 26 All.. 227, 
followed. 

First APPEAL against the decree of Pandit Girraj 
Kishore Dutt, Subordinate Judge, Bareilly. 


Suit to enforce a mortgage. 


On the 25th May, 1892, Umrao and Piare Lal executed a 
mortgage in favour of Brij Lal and Lala Nanhe Mal for Rs. 
2,500. Onthe 6th of January, 1890, Shib Lal and Piare Lal an- 
cestors of defendants Nos. 1, 2and 3, had executed a mortgage 
in favour of one Ghumi Mal. The whole of the mortgage 
money due under the bond was alleged to have been paid off 
by Har Prasad alone, son of Shib Lal, after the mortgage of 
the 25th May, 1892, was executed. The present suit was 
brought by the mortgagees to enforce their mortgage of 
the 25th May, 1892. To this suit, Har Prasad, son of Shib 
Lal, was made a defendant on his application. He con- 
tended that he had paid Piare Lal’s share also of the mort- 
gage money due under the mortgage of 6th January, 1890, 
and so had acquired the title of a prior mortgagee in res- 
pect of the mortgage money due from Piare Lal and the 
property hypothecated. The Lower Court held that he had 
acquired no charge by the payment he claimed to have made. 
The defendant appealed. 

* F, A. No. 66 of 1907. 
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J- N. 'Chaudri, for the appellant, submitted that a 
co-debtor had charge over his other co-debtor’s property 
for any payment made on his behalf. The charge no doubt 
arose on the date of payment, but as Har Prasad discharged 
a prior debt, he was entitled to priority. To ascertain pri- 
ority, the date of burden which was discharged should be 
looked to and not the date of actual payment. There was 
no difference in principle between the position of a subsequent 
mortgagee in this respect and that of a subsequent charge 
holder. He cited, 

Bhagwan Das v Har Det, [1903] I. L. R., 26 AIL, 227. 


Satish Chandra Banerzt, (with him Motilal Nehru), for the 
respondents, admitted in view of the rulings of this court, that 
Har Prasad would acquire a charge, but contended that the 
charge had not a retrospective effect. Section 74 of the 
Transfer of Property Act dealt with the right of a subse- 
quent mortgagee to pay off a prior mortgage and under 
that section the subsequent mortgagee acquired all the 
rights of the prior mortgagee. The language of section 95, 
however, was different. It only gave the co-mortgagee a 
charge which was distinct from a mortgage. Section Ico 
dealt with charges. 


[BANERJI, J.—Section 95 of the Transfer of Property Act 
is not exhaustive. | 


A mortgagor paying off the entire debt would not become 
the prior mortgagee or step into his shoes nor would a co- 
mortgagor. The latter's charge would come into existence 
when the payment was made and there was no analogy 
between this right of the co-mortgagor and the right by sub- 
rogation which the subsequent mortgagee acquired under 
section 74. A statutory charge was not to be confounded 
with a mortgage. 

JN, Chaudri was heard in reply. 


C. A. V. 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for sale 
on a mortgage executed on the 25th of May, 1892, by two 
persons, Umrao and’ Piare Lal. One of the properties mort- 
gaged is a five biswa share in the village Meadi Khurd, A 
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two biswa share in that village had been mortgaged to one 
Ghumi Mal by Piare Lal on the 6th of January, 1890, To this 
mortgage Shib Lal, the father of Har Prasad defendant, was 
also a party. Har Prasad, who was added as a defendant, 
contended that he had discharged the debt due on the afore- 
said mortgage and had thereby acquired a prior charge on 
the two biswa share of Piare Lal mortgaged to Ghumi Mal 
and that the plaintiffs were bound to pay the amount which 
-he, Har Prasad, had paid to Ghumi Mal, before they could 
bring to sale a two biswa share of the village Meadi Khurd. 
This contention was over-ruled by the court below on two 
grounds : first that if Har Prasad discharged the prior mort- 
gage he did not thereby acquire a charge on the property of 
Piare Lal, and second that even if he acquired a charge he 
could not enforce it against the plaintiffs who were puisne 
mortgagees. The correctness of these findings is impugned 
in this appeal which was brought by Har Prasad. 


The lower court’s view that a mortgagor, who discharges 
gag Bos 


a simple mortgage, does not thereby acquire a charge on 
the property of his co-mortgagor comprised in the mortgage 
for a rateable share of the debt, is clearly erroneous. By 
virtue of the provisions of sections 82 and too of the Transfer 
of Property Act a charge is acquired by a co-mortgagor 
redeeming a mortgage. This was held in Bhagwan Das 
v, Har Dei (1). If therefore Har Prasad, who upon the 
death of his father Shib Lal became the co-mortgagor of 
Piare Lal in respect of the mortgage of the 6th of January, 
1890, discharged that mortgage, he acquired a right to obtain 
contribution from Piare Lal and a charge for the amount of 
the contribution on Piare Lal’s two biswa share. 


The next question is whether this charge can take priority 
over the plaintifis’ mortgage. No doubt the charge came into 
existence when the mortgage was paid off, but as the person 
who acquired the charge had discharged a prior mortgage, he 
acquired we think priority over an intermediate puisne mort- 
gagee. There can be no doubt that a subsequent mortgagee 
or the purchaser of the equity of redemption who pays 
off a prior mortgage, acquires, on equitable grounds, priority 
over a puisne mortgagee. On the principle of subrogation 


(1) [1903] I. L. R., 26 All., 227. 
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he is substituted for the prior mortgagee and acquires the 
rights of such mortgagee and the benefit of the securities 
held by him. We fail to see any difference int principle 
between the case of a subsequent mortgagee or purchaser of the 
equity of redemption and that of a co-mortgagor who satisfies 
a prior mortgage. Both classes of persons relieve another 
and his property of the liability which attaches to them and 
the same principles of justice and equity which apply to the 
one class equally apply to the other. The rule of subrogation 
is founded on equitable principles and if a subsequent mort- 
gagee or purchaser is subrogated to the rights of the prior 
mortgagee whose debt he discharges, a co-mortgagor is equal- 
ly subrogated. It was held by this Court in Pancham Singn 
v. Ali Ahmad (t) that a co-mortgagor who discharged the 
whole amount of the mortgage debt acquired the rights of 
the mortgagee. The same rule is applied by the courts in 
America. It is thus stated in Jones on Mortgages, Vol. 1, 
para. 877 :—“ When a mortgage is paid by one entitled to 
redeem who is under no obligation to pay it, although he 


does not not take a formal assignment of it, he is subrogated 


to the rights of the mortgagee in the mortgaged property 
and holds the title so acquired as against subsequent incum- 
brances....... In such case no proof of intention on his part to 
keep the mortgage alive is necessary to give him the benefit 
of it. His payment of the mortgage and his relation to the 
estate are in aid of his title to strengthen and uphold it.” In 
the present case Har Prasad, who was one of the mort- 
gagors, was entitled to redeem Ghumi Mal, but he was under no 
obligation as between himself and Piare Lal to pay the latter’s 
share of the debt. He could not redeem the mortgage piece- 
meal and was therefore, bound to pay the whole amount of 
the mortgage. If he paid that amount he was by such pay- 
ment subrogated to the rights of the mortgagee and was 
entitled to priority cver the subsequent mortgagees, who 
appear from their mortgage deed to be the sons of the prior 
mortgagee whose prior mortgage is mentioned in that deed. 
We have not been referred to any authority in support of the 
view of the learned Subordinate Judge. For the reasons stated 
above we hold that if Har Prasad discharged the mortgage 


(1) [1881] I. L. R., 4 All, 58. 
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of the 6th of January, 1890, he acquired priority over the 
plaintiffs, as regards two biswas of Meadi Khurd, to the extent 
of the proportionate liability of that property for the mort- 
gage debt. The court below has not found whether he has 
paid off that debt and if he. has done so, what is the propor- 
tionate amount of liability of the aforesaid’ share for that 
debt. We accordingly refer the following issue to that court 
under the provisions of section 566 of the Code of Civil 
Procedure :— 


-© Did Har Prasad pay the amount due upon the mortgage 
of the 6th of January, 1890, and if so, for what portion of that 
amount was the two biswa share of the village Meadi Khurd 
comprised in that mortgage proportionately liable? 


The court below will take such additional evidence rele- 
vent to the above issue as may be necessary. On receipt 
of its findings ten days will be allowed for filing objections. 


P. L. B. Issues remitted, 
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I, 


MUSAMMAT BHAGWATI 
Versus 


BANWARI LAL AND OTHERS.* 


ea uii Procite (Act XIV of 1882), sections 244, 318, 319—Sale 
in execution of a decree upon mortgage— Purchase by the decree-holder 
— Grani of sale certificate— Whether separate suit for possession matn- 
tainable— Limitation Act (XV of 1877), schedule If, art, 138. 


Where a mortgagee, in execution of his own decree, purchases the 
mortgaged property at an auction sale which is confirmed, and he obtains 
the sale-certificate, there is no bar to his subsequently maintaining a 
suit to recover possession thereof if the judgment-debtor does not deliver 
up the property. Section 244 (e), Code of Civil Procedure, 1882, does 
not apply to sucha case. Kalian Singh v. Thakur Das, 3 A. L. J. R., 
234, S. C. [1906] A. W. N., 87, overruled. 
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Per STANLEY, C, J., dissentiente (KNOX, J., concurring with him): 
The rule which forbids a mortgagee decree-holder to purchase has 
no force if permission to bid be given to him by the court and 
when the grant of permission to bid has been given, such mortgagee 
is no longer under disability to purchase, but gua the right to pur- 
chase is On the same footing as strangers to the suit who may be 
bidders at the sale. The recognition of a dual personality in a decree- 
holder purchaser would be to introduce a strange and novel legal fiction. 
An executor who is sued as such only cannot in his personal capacity 
be prejudiced by any decree which may be passed in the suit. In order 
that he may be personally bound he must be sued in his personal as well 
as in his representative capacity. An executor not merely claims title 
from a deceased person but he represents the deceased person. If he 
institute a suit in respect of the estate of the deceased, he does so not 
presumably for his own benefit, but for the benefit of the estate of the 
deceased. Ifhe be sued as an executor only he is sued as representing 
the deceased. On thecontrary in the case ofa decree-holder he sues on 
his own behalf and for his own benefit. If he get leave to bid and buys 
the mortgaged property, he does soon his own account and in his own 
interest alone. By becoming a purchaser he does not cease to bea 
party to the suit and as such be bound by any order which may be pass- 
ed therein. The intention of the legislature in passing the enactment 
in question was to prevent any question which could be disposed of in 
execution becoming the cause of fresh litigation. Viraraghava v. Venkata, 
ILL R,5 Mad., 217, and Mutta vy. Apftasamt, 1. L. R., 13 Mad., 504, 
referred to. 


The word “ representative” in section 244 ofthe Code of Civil Pro- 
cedure includes a party who by assignment or gift succeedes to the 
rights of the decree-holder after decree, 


Article 138 of schedule II of the Limitation Act, 1877, might be 
applicable to the case of a purchaser who was a stranger to the suit in 
which a decree for sale was passed and not being a party to the suit was 
not entitled to take proceedings under section 244. When acourt has 
passed a decree for sale ina mortgage suit, the proceedings are not at 
an end when the sale to the decree-holder who has obtained leave to bid 
has been confirmed and a certificate of sale granted. Delivery of- 
possession is necessary and until such possession is given the decree can- 
not be said to have been executed or satisfied. 


Per BANERJI, J, (AIKMAN and GRIFFIN, JJ., concurring): In order 
that clause (¢) of section 244 may apply two conditions are essential : first, 
that the question arises between the parties to the suit in which the decree 
was passed or their representatives, and second, that itis a question relat- 
ing to the execution, discharge or satisfaction ofthe decree. As regards 
the first condition it is manifest that the parties must be arrayed as decree- 
holder or his representative on the one side and judgment-debtor or his 
representative on the other. Any question arising between the decree- 
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holder and his representative or between the judgment-debtor and his CIVI. 
representative is clearly not a question within the purview of section 244. 1908. 
Raynor v. Mussoorie Bank Ld, LL.R,7 All, 681; Magan Lal v. my 
Doshi Mulji, I. L. R., 25 Bom., 631, followed. i 


The decree-holder as such is not entitled to possession as the BANWARI LAT. 

decree dozs not award possession. Itis only in his capacity as auction- 
purchaser that he can apply for and obtain possession. In this respect 
his position is no better and should be no worse than that of any 
other purchaser. The fact that the decree-holder has purchased the 
property is a pure accident. Although the same person may be the 
decree-holder and the auction-purchaser, he fills two different capacities 
and it is in the latter capacity only that he can obtain possession. 


All auction-purchasers whether they are decree-holders or not, 
and whether they purchased under a mortgage decree or under a 
simple money decree, are in the same position as regards recovery of 
possession of the property purchased by them, and it is only in their capa- 
city as auction-purchasers that they can obtain possession. ‘The ques- 
tion therefore which arises under section 318 or 319 of the Code of Civil 
Procedure is not a question between the parties to the suit or their repre- 
sentatives and cannot be determined under section 244. Mahabir Pershad 
v. Macnaghten, 1. L. R., 16 Cal, 682, (p.c) referred to. A question 
between the auction-purchaser or his representative and the judgment- 
debtor or his representative relating to the delivery of possession is not 
a question relating to the execution, discharge or satisfaction of the decree. 
Under the meaning of section 244, clause (c), upon the judgment-debtor’'s 
property being sold and the amount due under the decree being realiz- 
ed, the decree is fully executed, discharged and satisfied and no question 
relating to the execution, discharge or satisfaction of the decree remains to 
be determined. Whether or not the auction-purchaser obtains possession of 
the property sold is wholly immaterial for purposes of the decree and does 
not in any way affect it. The validity of the sale or the completion of it 
does not depend on the decree-holder’s obtaining possession. So far as 

the _purchaserig concerned he does not obtain possession by virtue of the 
decree and the question of delivery of possession to him is not one relat- 
ing to the execution, discharge or satisfaction of the decree. That the 
legislature intended that a purchaser at auction sale may obtain posses- 
sion by means of suitis manifest from article 138 of schedule II of 
the Limitation Act. A decree-holder auction-purchaser, like any other 
auction-purchaser, is entitled to claim possession not only by an applica- 
tion under section 318 or section 319, but also by suit ; he has alternative 
remedies, onejof the remedies being a summary application for possession, 
and section 244 is not a bar tosuch a suit and does not apply to such an 
application. 

No appeal lies from an order under section 318, Civil Procedure Code. 


Narain Singh v. Pargash, (1886) A. W. N. 45 ; Diunda v. Dts ga, 
[1893] 13 A. W. N. 122; Luchmee Narain v. Bhairow Pershad, [1866] 
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t Agra H. C. Rep., 5 Mis. App. ; Bimal Das v. Ganesha Koer, 1 C. W. N., 
658 ; Mahomed Mosraf v. Habib Mia, 6 C. L. J., 749, followed. 


An application under section 318 is notan application for execution 
and so also an application for delivery of possession is not an application 
to take a step in aid of execution. Opinion of KNOX, J., in Xesri Narain 
v. Abul Hasan, 1. L, R., 26 All, 365, and Wott Lai v. Aakund Singh, 
L L. R, 19 All, 477, doubted. ` 


Per AIKMAN, J.—The observation of the Privy Council in I. L. R., 
19 Cal, 683, must be read with reference to the facts of the case 
which was before their Lordships and could never have been intended to 
have the effect of taking away a right of suit which has never been 
doubted. 

APPEAL against the decree of Shaikh Maula Baksh, Sub- 
ordinate Judge of Moradabad, affirming the decree of Babu 


Rama Dass, Munsiff of Amroha. 
Suit for possession. 


On March 12, 1891, Musammat Mohini obtained a decree 
for sale on foot of a mortgage against Shankar Lal. On 
November 16, 1894, the property was put to sale and pur- 
chased by the decree-holder in the name of Bansidhar. On 
December 27, 1897, Musammat Mohini obtained the certificate 
of sale, and on September 20, 1900, she made a gift of the pro- 
perty to the plaintiff, Musammat Bhagwati. The judgment- 
debtors, however, remained in possession of the property and 
in 1904, Musammat Bhagwati brought the present suit to 
recover possession from them. The defence to the suit was, 
amongst others, that section 244, Code of Civil Procedure, 
barred the suit. Both the courts below sustained this plea 
and dismissed the suit. 


Plaintiff appealed. 


[ Upon the appeal coming on for hearing before STANLEY, 
C.J., and BANERJI, J, on May 16, 1908, it was referred toa 
Full Bench}. 

Before the Full Bench : 


Gokul Prasad, for the appellant. The question is whether 
the suit ts barred by section 244 (c), Code of Civil Procedure.. 
There is no question of stay here. There are two essential 
points to consider, (1) whether the question is between parttes 
to the sutt and (2) whether it is one relating to the erecution, 
satisfaction or discharge of the decree, Even though the 


—_ 
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question may relate to execution, satisfaction or discharge, Savile 
section 244 will not apply if the question does not arise 1908. 
between the parties to the sutt, that is, the judgment-debtor or DHAGWATI 


his representatives on the one side, and the decree-holder 
or his representatives on the other. A question between two 
judgment-debtors z#zer se or a judgment-debtor and his re- 
presentative, as is the case here, does not come within the 
purview of this section. 
Raynor v. Mussoorie Bank, Limited, [1885] I. L. R., 7 All, 681, 686. 
Gour Mohun Gouli v. Dinonath Karmokar, [1897] 1. L. R., 25 
Cal., 49, 52. 
Maganlal Mulji v. Doshi Mulji, [1901] I. L. R., 25 Bom , 631, 635. 
Ram Saran Pande v. Janki Pande, [1895] 1. L. R., 18 AIL, 106. 
Bakhtawar Lal v. Baru Mal, [1907] 4 A. L. J. R., 492, 494. 

Secondly, the decree was for sale; after the sale had been 
carried out and confirmed the decree was fully executed, 
and it mattered nothing to the decree-holder whether the 
auction-purchaser got possession or not. The auction-pur- 
chaser must come in under sections 318 and 319, Code of 
Civil Procedure, and it is well settled that an order under 
any one of those sections is not appealable. 

Narain Singh v. Pargash, [1886] 6 A. W. N., 45. 
Dhunda y. Durga, [1893] 13 A. W. N., 122. 
Ghulam Shabbir v. Dwarka Prasad, [1895] L L. R, 18 All, 36. 
Saddo Kunwar v. Bansidhar, |1901] I. L. R., 23 AIL, 476, 477. 
Lachmee Narain v. Bhairow Pershad, {1866]1 Agra H.C. R. 6 
Mis. App. 
Bimal Das y. Ganesha Koer, [1897] 1 C. W. N., 658. 
Mahomed Mosraf x. Habib Mia, [1904] 6 C. L. J., 749. 
—~Nowa-deçree-holder, who has purchased at auction, occu- 
pies, in the eye of the law, the same position as an indepen- 
dent purchaser does. 
Mahabir Pershad Singh v. Macnaghten, [1889] E L. R, 16 Cal, 
682, 692 (P.C.). 

The fact that the decree-holder has purchased is a mere 
accident. 

Sabhajit v. Sri Gopal, [1894] 1. L. R., 17 All, 222, 225. 

Article 138, schedule IJ, Indian Limitation Act, also favours 
the contention that a suit like the present is maintainable. If 
the law gives concurrent remedies, a person may elect to 
adopt the one he prefers. There is no bar to such a suit, 
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Kalian Singh v. Thakur Das (*), proceeds on two grounds, 
vis, that the auction-purchaser is a representative of the judg- 
ment-debtor, and that, according to the Privy Council, section 
244 must be liberally construed. In this view the case does 
not affect the present question, as it is contended that the 
quéstion must arise between the judgment-debtor or his 
representatives and the decree-holder or his representatives 
arrayed on opposite sides. In Prosunno Kumar Sanyal v, 
Kali Das Sanyal (*), it was admitted that the question related 
to the execution, discharge and satisfaction of the decree, 
and that it was sought to set aside the sale on the ground 
of fraud. 


Delivery of possession is an extraneous incident of the 
sale. The case of Modhusudan v. Gobinda Pria (8) is difficult 
to reconcile withthe later cases of the same Court, ¢g., in I 
C. W. N., 658, and in 6 C. L. J., 749. 


Kasinatha Ayyar v. Uthumansa Rowthan, {1901} I. L. R., 25 Mad, 
529, 
was a case in which the terms of the decree in that particular 
case were in question and the decision must be taken as 
confined to the facts therein, as observed in Quinn v. 
Leathem (+), Kattayat v. Raman (5), was decided apparently 
on the principle of stare dectsts. 
Sandhu Taraganar v. Hussain Sahib, [1904] IL L. R., 28 Mad., 87 ; 
Manickka Odayau v, Rajagopal Pillai |1907] I. L. R., 30 Mad., 507 ; * 
Sheo Narain v, Nur Muhammad, [1907] L L. R, 30 AlL, 72; and 
Bhani Mal 4. Makkhan Lai, [1908] 5 A. L. J. R., 285 ; 
are authorities to the contrary, but it is submitted that the 
principle of these rulings is opposed to the accepted interpre- 
tation of, and is not warranted by, the language of section 244, 
which is very clear in itself. 


- B. E. O'Conor, for the respondents. The tendency of all 
the courts, since the Privy Council has so held, has been to 
relegate such ‘questions as have arisen in the present case to 


. (1) [1906] 26 A. W. N., 87. 
(2) [1892] I. L. R., 19 Cal., 683 P. C. 
- (3) [1899] 1. L. R., 27 Cal, 34, 37 
(4) [r901] A. C. 495, 506, Per LORD HALSBURY, L.C. 
(5) [1902] I. L. R, 26 Mad., 740. 
* [But see Ay ts/na v. Sarasvatula, [1908] I. L. R., 3r Mad., 177—-ED.] 
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section 244 in order to ensure expeditious determination of CIVIL. 
them. The cases cited from the Madras reports only emphasise es 
that view, and it is certainly in the interests of all parties, Pee 
inasmuch as determining such questions under section 244 Y. 
means so much cheapness. Itis submitted that the decree- BANWARI LAL. 
bolder by becoming auction-purchaser does not lose his 

character of decree-holder—one cannot disembody the man. 

He remains decree-holder all the same. In the case of an 

independent auction-purchaser the distinction is that he has 

never been a party to the suit, but the decree-holder has 

been one all along up to the date of sale. There can be 

no valid reason why at the time of delivery of possession he 

should figure as somebody else. The auction-sale cannot be 

regarded as the point of cleavage. 


In the cases of 

Modhusudan Y. Gobinda Pria, [1899] I. L. R., 27 Cal, 34, 37. 

Kesri Narain v. Abul Hasan, [1904] I. L. R., 26 AIL, 365, 367, 
application for delivery of possession has been regarded as an 
application for execution of the decree. 

Again, - 

Mott Lal v. Makund Singh, [1897] I. L. R, 19 AIL, 477, 479, 


holds that an application by a decree-holder to be put into 
possession of property he has purchased at auction is a “step 
in aid of execution,” It is submitted that these cases go to 
show that the decree for sale is not complete until in accordance 
with it the purchaser is also put in possession. It is, therefore, 
submitted that when a decree-holder seeks to recover posses- 

“~ston4upon-his failure to get it, his remedy is under section 244. 
The cases in IL. R, 28 Mad, 87, andin I. L. R., 30 Mad, 
507, favour this contention. Article 138, sch. II, Limitation 
Act, regulates the period of limitation, and its provisions can- 
not control section 244 of the Code of Civil Procedure which 
regulates the remedies open to the decree-holder and the 
judgment-debtor. 


Gokul Prasad, in reply, referred to the observation of 
STANLEY, C. J. in 
Guisart Lal v. Madho Ram, [1904] 1. L. R., 26 All, 447, 458, 
as to the character of a purchaser at auction. 
Co As Ve 
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STANLEY, C. ithe facts of this case as found by the 
lower appellate court are as follows:—In execution of a 
mortgage decree obtained by one Musammat, Mohini against 
one Shankar Lal, the interest of the latter in certain property 
was sold and purchased in the name of the defendant 
Bansidhar as a benamidar for the decree-holder Musammat 
Mohini. On the 27th of November 1897 the sale certifi- 
cate was issued to Musammat Mohini and she by a fam- 
“iknama, dated the 20th of September 1goo, transferred 
her interest to her daughter-in-law, the plaintiff Musammat 
Bhagwati. Bansidhar, the nominal purchaser, purported to 
resell the property to the defendant Ganga on the 27th of 
July 1897, and Ganga purported again to sell it to Musammat 
Mohini, but these last-mentioned sales may be left out of 
consideration as it is admitted by both Bansidhar and Ganga 
that Musammat Mohini was the real purchaser. The repre- 
sentatives of the mortgagor were in possession of the property 
at the date of the sale and they or their transferees have 
remained in such possession up to the present time. The suit 
out of which this appeal has arisen was instituted on the Ist 
of September 1904, that is about seven years after the date 
of the sale, for the recovery of possession of portion of the 
property, the subject matter of the sale. Both the lower courts - 
have held that the suit is barred by the provisions of section 
244 of the Code of Civil Procedure. 


In consequence of the conflict of authority in this Court on 
the question involved in the case, this appeal has been laid 
before a Full Bench. Section 244 prescribes that “all questions 
arising between the parties to a suit, or their representatives, 
relating to the execution, discharge or satisfaction of a decree, 
shall be determined by the court executing the decree, and 
not by a separate suit. Two questions must be answered in 
the affirmative before we can hold that section 244 applies 
to this case, namely (1) is a mortgagee, who in a suit for sale 
upon his mortgage applies to the court for and obtains leave 
to bid and buys the mortgaged property, amenable to the 
provisions of section 244, and (2) is the plaintiff a representative 
of the decree-holder Musammat Mohini within the meaning of 
the expression ‘representatives’ as used in the section ? 
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To take the first question, the argument in support of a 
negative answer to it was that as auction-purchaser the decree- 
holder Musammat Mohini occupied a different character from 
that of decree-holder, and that gua purchaser she was not 
a party to the suit and therefore no question touching the 
execution of the decree arose between the parties to the suit 
or their representatives. It is said that it was a mere accident 
that the decree-holder became the purchaser and that she 
must be held to occupy the position of a purchaser who had 
no connection whatever with the suit. It was further con- 
tended that the proceedings in the suit determined so soon 
as the sale was confirmed and that delivery of possession was 
outside and beyond the scope of the suit, and therefore it was 
not open to the plaintiff to apply for possession in the execu- 
tion department and further that in any case the plaintiff was 
entitled to maintain a separate suit for possession. 


I fail to see how the purchase by a decree-holder mort- 
‘gagee of the mortgaged property can be properly described 
as an accident. Inno way, as it appears to me, can a purchase 
of the kind be regarded as a mere accident. In the 
first place a mortgagee decree-holder is not permitted to bid 
at a sale held in execution of his own decree save with the 
leave of the court. The obtaining of such leave is a deli- 
berate act on his part. Then again the making of the 
highest bid isa deliberate act and in no true sense, there- 
fore, can a purchase of the kind made by a mortgagee be 
regarded as accidental. The observation of Lorp WATSON in 
Mahabir Pershad Singh v. Macnaghten (), that “leave to bid 
puts an end to the disability of the mortgagee and puts him in 
the same position as any independent purchaser ” is relied on 
as establishing a dual character in a decree-holder purchaser 
according to which he may for one purpose lay aside his legal 
obligations as a party to the suit while he retains his rights 
and privileges in other respects. I do not think that LORD 
WATSON intended to lay down any such proposition. What I 
understand by his language is simply this, that the rule which 
forbids a mortgagee decree-holder to purchase has no force if 
permission to bid be given to him by the Court and that when 
the grant of permission to bid has been given, such mortgagee 


(1) [1889] I. L. R., 16 Cal, 682 (P; C.) 
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is no longer under disability to purchase, but gua the right to 
purchase is on the same footing as strangers to the suit who 
may be bidders at the sale. 


It was suggested during the argument that a mortgagee 
who purchases ata sale held in execution of his own decree, 
occupies a dual character such as that which is held by an 
executor or trustee and that as purchaser he is not also decree- 
holder and so can not be regarded as a party to the suit so as / 
to be bound by the provisions of section 244; that, in other 
words, a question arising between him and the mortgagor 
judgment-debtor in regard to delivery of possession is not a 
question arising between the parties to the suit within the 
meaning of the section. The argument appears to be that 
when a sale to `a decree-holder mortgagee has been confirmed 
the decree-holder entirely drops the character of decree-holder 
and assumes that of purchaser and that any question touching 
the delivery of possession of the purchased property is not a 
question between the decree-holder and the mortgagor in 
possession but is a question between the purchaser only, in- 
dependently of the character of decree-holder and the mort- 
gagor. The recognition of such a dual personality in a decree- 
holder purchaser would be I think to introduce a strange and 
novel legal fiction into our jurisprudence. It has been said, 
and rightly said, that an executor who is sued as such only 
cannot in his personal capacity be prejudiced by any decree 
which may be passed in the suit. In order that he may be 
personally bound he must be sued in his personal as well as 
in his representative capacity. There is however in my opi- 
nion no analogy between the two cases. An executor not 
merely claims title from a deceased person but he represents 
the deceased person. If he institute a suit in respect of the 
estate of the deceased, he does so not presumably for his own 
benefit but for the benefit of the estate of the deceased. If he 
be sued as an executor only he is sued as representing the de- 
ceased. On the contrary in the case of a decree-holder he sues 
on his own behalf and for his own benefit. If he get leave to 
bid and buys the mortgaged property, he does so on his own 
account and in his own interest alone. I am unable therefore to 
see how the character of the decree-holder can be split up into 
two distinct characters so as to enable him to over-ride the 
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provisions of section 244. By becoming a purchaser he does 
not cease to b2 a party to the suit and as such to be bound by 
any order which may be passed therein. The intention of the 
legislature in passing the enactment in question was, as it seems 


to me, to'prevent any question which could be disposed of in- 


execution becoming the cause of fresh litigation [see Vira- 
raghava v. Venkata (1) and Muttia v. Appasami# (*)]. 


_ But we have further to see whether the obtaining of pos- 
session by a mortgagee decree-holder, who purchases at a sale 
in execution of his own decree, is a proceeding in execution 
within the meaning of section 244. The mortgagees were at 
the time of the sale, and are still, in possession of the 
mortgaged property. Is a mortgagee decree-holder who 
buys the mortgaged property bound to apply to the court 
for delivery of possession within the period prescribed for 
such step, that is three years, or is he entitled to remain 
quiescent for a period less than twelve years by a day 
and then institute a suit for possession? A sale of pro- 
perty is not complete until the vendor has delivered to 
the purchaser such possession as he is able to give. One of 
the liabilities of the seller is to give to the buyer on being 
so required such possession of the property as its nature 
admits (section 55 of the Transfer of Property Act, 1882). Deli- 
very of possession was necessary in this case to render the 
sale ordered by the court final and complete and was therefore 
I think a step in aid of execution. It is said that upon the 
confirmation of the sale there was nothing more to be done 
by the court, but I am unable to accede to this proposition. 
The delivery of possession is undoubtedly to my mind a step 
in aid of execution. This was so held in the case of Mott Lal 
v. Makund Singh (8). In that case EDGE, C.J., and BLAIR, J. in 
their judgment observed: “ A proceeding in execution cannot 
be said to be completed (at least so far as the decree-holder is 
concerned) in a case of sale until he has obtained the proceeds 
and benefit of the sale held in execution of his decree, Conse- 
quently it appears to us that an application to be paid out of 
court the proceeds of such sale must be considered as the 
taking of a step in aid of the execution of the decree.” And 

(1) [1882] I. L. R, § Mad., 217. (2) [1890] I. L R., 13 Mad., 504. 

(3) [1897] 1. L. R, 19 All, 477. 
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further on “ the execution of his (the decree-holder’s) decree 
cannot be said to be satisfied until in the one case he has 
received the purchase money paid into court, and in the 
other case until he be put into possession of the property of 
his judgment-debtor which he has purchased and which re- 
presents money.” This ruling was followed in the case of 
Muttia v. Appasami, which I have already cited. In that 
case a decree-holder purchaser applied under section 318 of 
the Code of Civil Procedure for delivery of the property 
purchased by him which was in the occupancy of the judg- 
ment-debtor. The judgment-debtor set up an agreement 
between him and the applicant in bar of the application. 
MUTTUSAMI AYYAR, J., in the course of his judgment observed 
“When the purchaser is also the decree-holder, the question 
whether there was a just cause for the obstruction caused by 
the judgment-debtor, is also one relating to the execution of 
the decree between the parties to it within the meaning of 
section 244.” In Sariatoolla Molla ~v. Raf Kumar Roy (©), 
MACLEAN, C.J., and BANERJI, J., held that an application by a 
decree-holder to be put into possession of property which he 
had purchased under execution proceedings is an application 
in aid of execution within the meaning of sub-section (4) of 
Article 179 of Schedule II to the Limitation Act. The 
ruling of this Court in the case of Afoti Lal v. Makund Singh 
was approved of. In the case of Kattayat Pattinmayi v. 
Raman Menon (*), a decree-holder became purchaser of im- 
moveable property which was sold in execution of his decree. 
He applied under section 318 of the Code of Civil Procedure 
for delivery of possession of the property purchased but his 
application was rejected as barred by limitation, having been 
made more than three years after the confirmation of the sale. 
He then brought a suit to recover possession of the land 
from the judgment-debtor. It was held following several 
other decisions of the Madras and Calcutta High Courts 
that the proceedings taken by the purchaser to obtain posses- 
sion of the property purchased related to the execution, dis- 
charge or satisfaction of the decree within the meaning of 
section 244 and the suit was therefore dismissed. I do not. 
think it necessary to cite further authorities for this proposi- 
(1) [1900] I. L. R., 27 Cal., 709. 
(2) [1902) I. L. R., 26 Mad., 740, 
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tion. It is supported by the rulings in the following cases :— 
Har Din Singh v. Lachman Singh ('), Kasinath Ayyar v. 
Uthumansa Rowthan (°), Ram Narain Sahoo w. Band: Pershad 
(3), Sandhu Taraganaryv. Hussain Sahib (*), Sheo Narain v. 
Nur Muhammad (5). 


According to my view when a Court has passed a decree 
for sale in a mortgage suit the proceedings are not at an end 
when the sale to the decree-holder who has obtained liberty 
to bid has been confirmed and a certificate of sale granted. 
In such a case ifthe mortgagor is in possession, it is the right 
of the purchaser to ask for and the duty of the court to grant 
an order for delivery of possession to him. Until such posses- 
sion has been given the decree can not be said to have been 
executed or satisfied. In England any party to an action in 
which a sale has been directed who is in possession of the 
“estate may be ordered by the court to deliver up such posses- 
sion to the purchaser and the court will enforce such delivery 
of possession by a writ of possession: Order 51, Rule 1, 
Rules of the Supreme Court. Section 318 of the Code of 
Civil Procedure similarly provides that when property sold 
is in the occupation of the judgment-debtor and a certificate 
has been granted under section 316, the court shall on appli- 
cation by the purchaser order delivery to him of the pur- 
chased property. Here the decree-holder made the purchase 
in order to satisfy her debt and so long as the land remains 
in the possession of the mortgagors the debt to the extent 
of the price connot be said to have been satisfied. The 
‘fallacy of the argument advanced on behalf of the appellants 
lies as it appears to me in the assumption that on the grant of 
the certificate of sale the decree was “completely executed and 
satisfied.” The decree was not I think satisfied so long as pos- 
session was withheld by the mortgagors from the decree-holder. 
I may point out that when a decree in a mortgage suit is not 
wholly satisfied by the proceeds of a sale, proceedings in the 
suit must be continued if the decree is to be wholly satisfied. 


During the argument a suggestion was thrown out that 
article 138 of schedule II to the Limitation Act supported the 
(1) [r900] I. L. R., 25 All, 343 (2) [1go1] L L. R, 25 Mad., 529 


(3) [1904] L L. R., 31 Cal, 737. . (4) [1904] I. L. R., 28 Mad., 87. 
(5) [1907] L L. R., 30 All, 72. 
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appellant’s contention. This article allows a period of 12 years 
to a purchaser of land in execution of a decree within which to 
bring a suit for possession of the purchased property when, as 
here, the judgment-debtor was in possession at the date of the 
sale. ‘This article it was suggested was inconsistent with the 
view expressed in the case of Sheo Narain v. Nur Muhammad. 
It seems to me that it in no way supports the appellant’s 
contention. A general provision of the kind can not over-ride 
the special provisions of section 244. The article in question 
may be applicable to the case of a purchaser who was a stranger 
to the suit in'which a decree for sale is passed and who not 
being a party to the suit is not entitled to take proceedings 
under section 244, but it can in no way I think be regarded as 
controlling the operations of section 244. The conclusion at 
which I have arrived therefore is that if a mortgagee decree- 
holder obtain leave to bid at a sale held in execution of his own 
decree and becomes the purchaser, he must obtain possession 
from the mortgagor in possession in the execution department 
and not by an independent suit. 


My brother BANER]JI rightly observed in the case of Gulsari 
Lal v. Madho Ram (+) that “the trend of recent decisions, both’ 
of the Privy Council and of the Courts in this country is in 
favour of placing on section 244 as wide an interpretation as is 
compatible with its provisions, so that questions which may be 
determined by the court executing a decree should not be 
made the subject of a separate suit.” To hold contrary to the 
view which I have expressed would be not merely to narrow 
the interpretation to be placed on that section but also to over- 
rule a decision of a Division Bench of this Court and of a Divi- 
sion Bench of the Calcutta High Court and several decisions 
of the Madras High Court, as well as the ruling in Moti Lal 
v. Makund Singh and the rulings which follow it. On the 
principle of stare decisis even if there be any doubt as to the 
propriety of those decisions, I should hesitate to unsettle the 
law on the question decided by them. 

This brings me to the remaining question in the appeal. The 
plaintiff in this case is not a decree-holder but a donee from 
the decree-holder. Is she a representative of the decree-holder 
within the meaning of section 244? I have little or no doubt 


= (1) [1904] L. L. R., 25 All, 447, 463, F.B. 
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that she is. It has been held, and I think rightly, that the 
assignee of a decree-holder purchaser at an auction sale isa 
representative within the meaning of that expression in section 
244, Sandha Taraganar v. Hussain Sahib (‘); also Dwar 
Buksh Sirkar v. Fatik Jali (#), I see no reason for placing 
a donee of a decree-holder in a higher position than an assignee 
for value. The word “ representatives” appears to me to include 
a party who by assignment or gift succeeds to the rights of the 
decree-holder after decree. 


I would therefore answer the second question in the affirm- 
ative and would for the reasons which I have given dismiss the 
appeal. 


KNOX, J.—The facts found in the appeal are as follows :— 

Musammat Mohini as plaintiff obtained a decree for the 
sale of certain property. In execution of that decree she brought 
the property to sale and it was purchased by one Bansidhar on 
the 16th of November, 1894. Bansidhar professed to sell the 
property under a sale-deed dated the’ 30th of November, 
1894, to one Gangadhar. Gangadhar professed to sell it to 
Musammat Mobini the plaintiff. The real purchaser, however, 
was Musammat Mohini, the decree-holder, and she, on the 27th 
of July, 1897, applied for and obtained the sale certifi- 
cate. Musammat Mohini, on the 20th of September, 1900, 
executed a ¢amliknama whereby she transferred this property 
to Musammat Bhagwati, the present plaintiff. 


Musammat Bhagwati, on trying to obtain possession of the 
property conveyed to her, found herself opposed by Banwari 
Lal, son of Shankar Lal, who was judgment-debtor in the 
decree obtained-by Musammat Mohini, in pursuance of which 
as already stated a portion of the house was brought to sale 
and purchased by Musammat Mohini. She accordingly insti- 
tuted an ordinary suit for dispossession of Shankar Lal and 
otber persons who, she alleged, were in collusion with him in 
refusing to deliver possession. All the defendants, except cer- 
tain pro forma defendants, put forward as an answer to the 
plaintiffs.claim, that she was a representative of the decree- 
holder and that as she did not obtain possession of the property 
purchased within three years, she was not entitled to file the 
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suit, and that section 244 of the Code of Civil Procedure oper- 
ated asa bar- The court of first instance holding that the suit 
was barred by section 244, dismissed it. The lower appellate 
court, also taking the same view, held that the suit was barred. 

Section 244 lays down that questions arising between the 
parties to the suit, in which the decree was passed or their 
representatives, and relating to the execution, discharge or 
satisfaction of the decree or to the stay of execution thereof, 
shall be determined by order of the court executing a decree 
and not by separate suit. 


It has been held by a Full Bench of this Court, Gulsari Lal 
v. Madho Ram (*), following a Full Bench judgment of the 
Calcutta High Court, /shan Chunuder Sirkar v. Bent Madhub 
Strkar,(?) that the term “ representative” as used in section 244 
of the Code of Civil Procedure does not mean only the legal 
representative of a judgment-debtor, f.e. his heir, executor or 
administrator, but that it means his representative in interest, 
and includes a purchaser of his interest who, so far as such 
interest is concerned, is bound by the decree. In this case my 
brother BANERJI held, and [ think rightly, that every pur- 
chaser of the judgment-debtor’s interest, who is bound by the 
decree, is a representative of the judgment-debtor within the 
meaning of the section. Whether he is a purchaser under a 
private sale from the judgment-debtor or a purchaser at a 
compulsory sale, held in execution of a decree obtained against 
the judgment-debtor. He could see no distinction in principle 
between the case of a purchaser at a private sale and that of 
an auction-purchaser provided that the decree in execution 
could be enforced against him. 


By a similar process of reasoning it appears to me that 
a donee from a decree-holder, if he, should the necessity arise, 
can enforce the decree in the execution sale, should be held to 
fall within the category of representatives of a decree-holder 
for the purpose. of section 244 of the Code. 


The object of that section, it appears to me was to provide 
for the speedy determination of any question between the 
decree-holder and the judgment-debtor, should any still be 
left at such a late stage of the litigation between them. A 


(1) [r904] L L. R., 26 All, 447. F. B. (2) [1896] L L. R., 24 Cal., 62. 
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decree-holder who has fought out his case, won his decree and 
‘carried it possibly into several courts of appeal and who elect 
to buy the property of his judgment-debtor which he has put 
up to auction, ought to be in a position to know all that need 
be known about the property. He had ample means in the 
suit and under the procedure which regulate execution to 
find out all that need be known. Itis to the interest of all 
that the litigation should be put to an end. Section 244 
places the representative in the same position as the decree- 
holder, and I see no advantage in prolonging the strife by 
giving the decree-holder who has become purchaser a second 
_ capacity. 

The learned Chief Justice has gone very fully into the 
remaining questions raised in the appeal and I do not see 
that I can do with advantage add any thing to which he has 
said upon these points beyond saying that I agree with what 
has been said upon them. 


Agreeing with the learned Chief Justice, I would dismiss 
this appeal. 


BANERJI, J.—The question raised in this appeal is whether 
a suit by an auction-purchaser or his representative against 
the judgment-debtor or his representative for possession of 
the property sold is barred by the provisions of section 244 
of the Code of Civil Procedure. 


The facts are these: One Musammat Mohini obtained, on 
the 12th of March 1891, a decree for the sale of certain hypo- 
thecated property against Shankar Lal, the father of the first 
defendant. In execution of that decree she caused the pro- 
perty which consisted of a house and lands to be sold by auc- 
tion on the roth of November 1894 and purchased it herself 
in the name of one Bansidhar. The proceeds of the sale were 
sufficient to satisfy the decree in full. Bansidhar sold the pro- 
perty to Gangadhar, the son of Mohini, and Gangadhar sold it 
to Mohini, who obtained a certificate of sale on the 27th of 
November 1897. Subsequently on the 20th of September 
1900 she made a gift of the property to her daughter-in-law, 
the plaintiff. As possession was withheld from the plaintiff 
she brought the present suit against the legal representatives 
of the judgment-debtor on the tst of September 1904. The 
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property claimed being a share of a house and land and other 
co-sharers in it were made defendants pro forma. The main 
defence to the suit was that it was barred by the provisions 
of section 244 of the Code of Civil Procedure and that the 
plaintiff’s remedy was an application for possession under sec- 
tion 318 of the Code. This contention prevailed in the court 
of first instance which dismissed the suit. The decree of that 
court having been affirmed by the lower appellate court the 
present appeal has been preferred by the plaintiff. It is con- 
tended on her behalf that section 244 is no bar to the suit 
and that she had no remedy under that section. 


There cannot be any doubt that the purchaser of immove- 
able property at an execution sale which has been confirmed 
is entitled to obtain possession of the property. If it is in the 
occupancy of the judgment-debtor or his tenants, the auction- 
purchaser may apply for delivery of possession under section 
318 or section 319, as the case may be. Is a question which 
arises under either of those sections a question which may be 
determined under section 244? If it is so, no separate suit 
will lie. The only clause of that section which can be appli- 
cable is clause (c) In order that clause (c) may apply two 
conditions are essential: first, that the question arises between 
the parties to the suit in which the decree was passed or 
their representative ; and, second, that it is a question relating 
to the execution, discharge, or satisfaction of the decree. As 
regards the first condition it 1s manifest that the parties must 
be arrayed as decree-holder or his representative on the one 
side and judgment-debtor or his representative on the other. 
Any question arising between the decree-holder and his re- 
presentative or between the judgment-debtor and his represen- 
tative is clearly not a question within the purview of section 
244. This has been held so repeatedly that I deem it unneces- 
sary to cite authorities. I may refer, however, to the cases 
of Raynor v. The Mussoorie Bank Limited (*)and Magan 
Lal v, Doshi Mulji (*) in which it was held that a dispute 
between the judgment-debtor and his own representative is 
not a question which may be determined under section 244, 
and Gour Mohan v. Dina Nath (8) in which the Calcutta 
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High Court held that the section does not apply, when a 
question arises as to the execution of a decree between two 
persons each of whom claim to be the representative of the 
decree-holder. 


It was held by a Full Bench of this Court in Gulsari Lal 
v. Madho Ram‘ (1) that an auction-purchaser of the in- 
terests of the judgment-debtor, who is bound by the decree, 
is his legal representative within the meaning of section 244. 
Therefore, when a question arises between the judgment- 
debtor and the auction-purchaser of his interests it is a question 
between the judgment-debtor and his representative and is 
consequently not a question which may be determined under 
that section. The basis of the decision in Kalan Singh v. 
Thakurdas (*) namely that the auction-purchaser being the 
representative of the judgment-debtor, section 244 applies, 
cannot in my humble judgment be held to be sound. It is 
contended that the fact of the decree-holder being the auction- 
purchaser makes a difference and that when such a purchaser 
applies for delivery of possession the question is one between 
the parties to the suit. I am unable to accede to this con- 
tention. The decree-holder as such is not entitled to posses- 
sion as the decree does not award possession. It is only in his 
capacity as auction-purchaser that he can apply for and obtain 
possession. In this respect his position is no better and 
should be no worse than that of any other purchaser. The 
fact that the decree-holder has purchased the property is, as 
observed in the Full Bench case of Sabhajit v. Sri Gopal 
(8) a pure accident. Although the same person may be the 
decree-holder and the auction-purchaser, he fills two different 
Capacities and it is in the latter capacity only that he can obtain 
possession. It was held by their Lordships of the Privy Council 
in Mahabir Pershad Singh v. Macnaghten (*) that a mort- 
gagee decree-holder who purchases the mortgaged property at 
auction with the leave of the court is in the same position as any 
independent purchaser. And sections 318 and 319 of the Code 
of Civil Procedure make no distinction between a decree-holder 
auction-purchaser and any other auction-purchaser. I may 
also refer to article 138 of the second schedule to the Limitation 
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Act, under which a suit may be brought by an auction-pur- 
chaser for recovery of possession within twelve years from the 
date of the auction sale. In that article no distinction is 
made between different classes of auction-purchasers. I fail 
to appreciate the reason for holding that if the decree-holder 
happens to purchase at an auction sale he has a shorter period 
of limitation for obtaining possession than any other purchaser. 
In my judgment all auction-purchasers, whether they are 
decree-holders or not, and whether they purchased under a 
mortgage decree or under a simple decree for money, are in 
the same position as-regards recovery of possession of the 
property purchased by them and that it is only in their capa- 
city as auction-purchasers that they can obtain possession. 
The question therefore which arises under section 318 or 319 
of the Code of Civil Procedure is not a question between the 
parties to the suit or their representatives and can not be 
determined under section 244. In the present case the plain- 
tiff can not at all be regarded as the decree-holder. The 
decree itself was never assigned to her. It was the property 
sold by auction which was transferred to her by gift by the 
auction-purchaser. Under that transfer she acquired no inter-. 
est in the decree itself and in no sense can it be said that ` 
she is the holder of the decree or the representative in interest 
of the decree-holder gua the decree. Even therefore if it be 
assumed that a distinction existed between the case ofa 
decree-hoider purchaser and any other purchaser (though in 
my judgment no such distinction exists) that distinction can 
not be held to apply in the present suit. 


I am further of opinion that a question between the 
auction-purchaser or his representative and the judgment- 
debtor or his representative relating to delivery of possession 
is not a question “relating to the execution, discharge or 
satisfaction of the decree” within the meaning of section 244, 
clause (c) Upon the judgment-debtor’s property being sold 
and the amount due under the decree being realised the decree 
is fully executed, discharged and satisfied and no question 
relating to the execution, discharge or satisfaction of the 
dectee remains to be determined. Whether or not the auc- 
tion purchaser obtains possession of the property sold is wholly 
immaterial for the purposes of the decree and does not in 
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any way affect it. If the decree-holder purchases the property 
but does not obtain possession, that cireumstance would not 
entitle him to take out execution of the decree which has 
already been satisfied. So long as the sale subsists he can 
not claim a refund of the purchase money or ask for execu- 
tion of the decree to the extent of the amount of the purchase 
money. Itis only when an auction sale has been set aside 
under section 310A, 312 or 313, that the purchaser may 
under section 315 obtain a refund, but he is not entitled 
to a refund if he fails to obtain possession of the property sold. 
In this respect also the position of the decree-holder purchaser 
is not different from that of any other purchaser. It is said 
that an auction sale is not complete until possession has been 
delivered to the auction-purchaser. I see no warrant in the 
Code of Civil Procedure for such a view. Under section 314 
a sale becomes absolute as soon as it is confirmed, and under 
section 316 the property vests in the purchaser from the date 
of confirmation of sale. The purchaser may, no doubt, obtain 
delivery of possession by an application under section 318 or 
319, but the validity of the sale or the completion of it does not 
depend on his obtaining possession. I am also unable to hold 
that if the decree-holder happens to be the auction-purchaser 
the property purchased by him may be regarded as the pro- 
ceeds of the sale or the fruits of the decree. The proceeds of the 
sale consist of the purchase money for which the property was 
sold and it is the amount or this purchase money which the 
decree-holder obtains as the fruits of the decree. If he pur- 
chases the property he does not get it as an equivalent of the 
amount of his decree but he has to pay the purchase money, 
and he may do so, either in cash or by setting it off against the 
amount of his decree. In the present case the property was 
sold for Rs. 400, whereas the amount of the decree was Rs. 87 
only. The purchaser had to pay the purchase money in cash 
and she got the property, not in lieu of the amount of his 
decree but fora much larger sum. The purchase of the pro- 
perty can, therefore, in no sense be regarded as acquisition of 
the fruits of the decree and failure to obtain possession of 
the property can not affect the decree itself. Even if the 
decree be one for sale upon a mortgage, and a sale takes 
place in pursuance of it, delivery of possession to the purchaser 
is not made under the decree, Section 88 of the Transfer of 
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Property Act, which lays down what a decree for sale should 
provide, does not direct that possession should be delivered to 
the purchaser. So far, therefore, as the purchaser is concerned 
he does not obtain possession by virtue of the decree and 
the question of delivery of possession to him is not one rela- 
ting to the execution, discharge or satisfaction of the decree. 
That the legislature intended that a purchaser at auction sale 
may obtain possession by means ofa suit is manifest from 
article 138 of schedule II of the Limitation Act to which 
I have already referred. That article makes no distinction 
between the case of a decree-holder purchaser and that of any 
other purchaser. I can find no legitimate reason for holding 
that if a decree-holder happens to purchase the judgment- 
debtor's property he should be in a worse position than any 
other purchaser. I am therefore of opinion that a decree- 
holder auction-purchaser, like any other auction-purchaser, is 
entitled to claim possession not only by an application under 
section 318 or section 319, but also by suit, that he has alterna- 
tive remedies, one of the remedies being a summary applica- 
tion for possession, and that section 244 is not a bar to such a 
suit and does not apply to such an application. 

The course of rulings in this Court has, until recently, been 
to the effect that there is-no appeal from an order-under-sec- 
tion 318 and that such an order is not one under section 244. 
In Narain Singh v. Pargash (1), Dhunda v. Durga (°), Ghulam 
Shabbir v, Dwarka Prasad (*), and Baboo Lachinee Narain 
v. Baboo Bhatrow Pershud (+), it was held that no appeal lies 
from an order for delivery of possession to an auction pur- 
chaser. The same view was taken by the Calcutta High 
Court in Bimal Das v. Ganesha Koer (5) and Mahomed 
Mosrafv. Habib Mia (8). The contrary opinion was expressed 
in this Court in Kalan Singh v. Thakur Das (1), to which 
I have already referred. That was a very unfortunate case. 
The plaintiff as purchaser at an auction sale held in exe- 
cution of a mortgage decree applied for delivery of posses- 

(1) [1886] 6 A W. N., 45. 
(2) [1893] 13 A. W. N., 122. (3) [1895] I. L. R., 18 All, 36. 
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sion under section 318. The court of first instance rejected 


his application as time-barred. On appeal the District Judge ` 


held that the application was not beyond time. From his 
decision an appeal was preferred to the High Court, being 
First Appeal from Order No. 50 of 1898. The High Court 
held on 6th. August 1898 that no appeal lay to the District 
Judge and restored the order of the court of first instance. 
Thereupon the auction-purchaser brought a suit for possession 
and obtained a decree in the courts below. The High Court 
on appeal held’ that the suit was not maintainable and was 
barred by the provisions of section 244 of the Code of Civil 
Procedure. The reason for this decision was, as I have pointed 
out above, that according to the decision of the Full Bench in 
Gulzart Lal v. Madho Ram (+) the auction-purchaser was 
the representative of the judgment-debtor within the meaning 
of section 244 and that the aforesaid section was therefore 
applicable. The learned Judges, as it appears to me, omit- 
ted to give effect to the consideration that the auction-pur- 


chaser being the representative of the judgment-debtor the. 


question was one between the judgment-debtor and his ‘re- 
presentative and did not therefore come within the purview of 
section 244. With great deference, therefore, I am unable to 
follow this ruling. The same view was held by the same 
learned Judges in Shee Narain v. Nur Muhammad (°?) 
reversing the decision of my brother AIKMAN in that case, 
reported in I. L. R, 29 All, 466. The case of Kattan 
Singh v. Thakur Das was referred to and followed and 
reference was also made to two recent decisions of the 
High Courts of Calcutta and Madras and to the decision 
of their Lordships of the Privy Council in Prosunno Coomar 
Sanyal v. Kali Das Sanyal ($). The case in the Calcutta 
High Court which was referred to is that of Mudiu Sudan 
Das v. Gobind Pria Chaudhurani (*), but that case is irrecon- 
cilable with the decision of the same Court in the earlier 
cases of Seru Mohun Banta v. Bhagobandin Pandey (5) 
and Krskori Mohun Roy Chowdhry v. Chunder Nath Pal 
(*) and was not followed in the recent case of Mahomed 

(1) [1904] I. L. R., 26 AiL, 447. (2) [1907] I. L. R., 30 All, 72. 
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Mosraf v. Habib Mia (1). In the case last mentioned 
the purchaser was the decree-holder and the assignee from 
him applied for possession under section 318. It was held by 
BRETT and MOOKERJEE, JJ., that section 244 did not apply 
and no appeal lay. Thecase of Madhu Sudan Das v. Gobind 
Pria ChaudAurani (*) was referred to but was not followed. 
I may observe that the learned Judges who decided the case 
of Madhu Sudan Das v. Gobind Pria Chaudhurant them- 
selves felt some difficulty in holding that the question related to 
the execution, discharge or satisfaction of the decree and they 
did not refer tothe earlier rulings on the point. In Kattayar 
Pathumayt v. Raman Menon (è?) the other case referred to, the 
learned Judges (BENSON and BHASHYAM AYYANGAR, JJ.) 
doubted the correctness of the view they were adopting but felt 
themselves bound by previous rulings on the point. The same 
was the case with Sandhu v, Hussain (*), In that case the learn- 
ed Chief Justice (SIR ARNOLD WHITE) expressed the opinion 
that the question could not be regarded as one relating to the 
execution of the decree. These cases, therefore, so far from 
supporting the contention of the respondents, are against them. 
As for thé decision of the Privy Council in Prosunno Kunar 
Sanyal v. Kali Das Sanyal (°) that was a case in which 
the-judgment-debtor sued to set aside a sale on the ground of 
fraud, the defendant being the decree-holder. It was conced- 
ed by counsel that the question was one under section 244 
and their Lordships held that it wasso. They do not lay down 
any general rule but only express approbation of the fact that 
the courts in India have not placed a narrow interpretation on 
the provisions of section 244. That ruling does not, in my judg- 
ment, justify the application of those provisions to cases which 
do not fall within their scope and purview. The only other 
cases to which the learned counsel for the respondent has 
referred are Kesri Narain v, Abul Hasan (8) in which 
my brother KNOX expressed the opinion that an application 
under section 318 is an application for execution and Mott 
Lal v. Makund Singh (7) in which an application for 

(1) [1904] 6, C. L. J., 749. (2) [1899] I. L. R., 27 Cal, 34. 

(3) [1902] I. L. R., 26 Mad., 740. (4) [1904] I. L. R, 28 Mad., 87. 

(5) [1892] I. L. R., 19 Cal, 683. 
(6) [r904] I. L. R., 26 AIl, 365. (7) [1897] L L. R., 19 AlL, 477. 
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delivery of possession was held to be an application to take a 
step in aid of execution. For the reasons I have already 
stated I am unable to agree with those decisions, 


In my judgment the plaintiff's suit is not barred by the 
provisions of section 244-of the Code of Civil Procedure. I 
would, therefore, allow the appeal and setting aside the decree 
of the lower appellate court, remand the case to that court 
for trial of the other questions which arise in the case. 


AIKMAN, J.—The question for decision by this Full Bench 
is whether a decree-holder who has purchased property at a 
sale in execution of a decree for money or the assignee of 
such a decree-holder can maintain a suit against the judg- 
ment-debtor or his representative for possession of the pro- 
perty, or whether such a suit is barred by the provisions of 
section 244 of the Code of Civil Procedure. 


There is no doubt that a purchaser of property sold in 
execution of a decree for money, whether he be the decree- 
holder himself or an outsider, can, after he has got a certi- 
fcate under section 316 of the Code, apply to the Court under 
section 318 to be put in possession. If for some reason he 
fails to get possession in this way within three years from the 
date or grant of the certificate, there is equally little doubt 
that a purchaser, other than the decree-holder, is allowed a 
period of twelve years under articles 137 or 138 of the Limi- 
tation Act within which he may bring a regular suit for 
possession of the property he has bought. I would remark 
in the first place that there is nothing in the language of these 
articles which would render them inapplicable to decree- 
holders who have purchased. If it had been the intention of 
the legislature that these articles should have no application 
to suits by decree-holders, one would have expected the 
articles to run. 

‘Suit by a purchaser, other than a decree-holder.’ 


I am unable to see any reason why a decree-holder who 
happens to have offered a larger amount than any other bidder 
at a sale in execution of his decree should have only three 
years within which to enforce his right to the possession of 
the property he has bought, whilst an outside purchaser has 
twelve. 
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It must be remembered that it is not in his capacity of 
decree-holder that a decree-holder purchases property in execu- 
tion of his decree for money. To use the language of the judg- 
ment of five Judges of this Court in the Full Bench case, Sadbha- 
jit v. Srigopal ("), it is “a pure accident” that a person 
who is the holder of the decree is also the auction-purchaser. 
In the case of both a decree-holder auction-purchaser, and 
an outside auction-purchaser, the title to the property vests as 
soon as the sale certificate is issued and not before. The or- 
dinary rule is that a person in whom the title to immoveable 
property has vested can bring a suit for possession thereof at 
any time within twelve years from the date on which he 
acquired title. Why should a decree-holder, who happens to 
have been the highest bidder at a sale, have a shorter period ? 
An independent purchaser would have twelve years within 
which to enforce his title to the property and to use the 
language of LORD WATSON in the Privy Council judgment in 
Mahabir Pershad Singh v. Macnaghten (3) : “Leave to 
bid puts an end to the disability of the mortgagee, and puts 
him in the same position as any independent purchaser.” 


In the case Raja {nayat Husain v. Sumeer Chand 
(2) the plaintiff Sumeer Chand had bought from a decree- 
holder property which the latter had purchased at a sale in 
execution of his own decree. In the judgment in that case 
their Lordships say that there is no foundation in principle or 
authority for the.distinction which it was attempted to set up 
between a person standing in the position òf a claimant under 
an execution sale,. and: a claimant under any other con- 
veyance or assignment. True the distinction which it was 
attempted to set up in that case was one in favour of the 
execution purchaser. Such'a purchaser is in no better position 
than one who takes under any other conveyance. But is there 
any reason why he should be in a worse? So far I have at- 
tempted to show that there is no a priori reason why a decree- 
holder who buys at a sale in execution of his own decree 
should not have the same right as an independent purchaser 
to bring a suit to obtain possession. But it is said that section 
244 of the Code of Civil Procedure bars any suit by a decree- 


(1) [1894] I. L. R. 17 All, 222. (2) [1889] I. L. R. 16 Cal., 682 at p. 692. 
(3) [1869] 12 M. I. A. 366. 
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holder auction-purchaser. If it is clear that the section does 
bar such a suit, then however difficult it may be to see why it 
should, this appeal must fail. 


I have had the advantage of reading the judgment of my 
brother BANERJI in this case and I agree so entirely with the 
reasons he gives for holding that section 244 does not bar such 
a suit, that I feel it unnecessary to add much. 


Great stress has been laid by learned Judges who have 
taken a different view on an observation of their Lordships of 
the Privy Councilin I. L. R, 19 Cal, 683, where they say 
“Their Lordships gre glad to find that the Courts in India 
have not placed any narrow construction on the language of 
section 244, and that when a question has arisen as to the exe- 
cution, discharge or satisfation of a decree between the parties 
to the suit in which the decree was passed, the fact that the 
purchaser, who is no party to the suit, is interested in the 
result has never been held a bar to the application of the 
section.” 


This observation must be read with reference to the facts 
of the case which was before their Lordships, and could never 
in my opinion have been intended to have the effect of taking 
away a right of suit, which has never been doubted, at all 
events in this Court, until recently. It will be seen too, that 
their Lordships recognise that to bring the question within 
the purview of section 244 it must, first, be between the parties 
to the suit or their representatives, and next, it must relate to 
the execution, discharge or satisfaction of the decree. `I fully 
agree with the reasoning on which my brother BANERJI bases 
the conclusion at which he has arrived, namely, that a suit by a 
decree-holder purchaser, or his assignee fulfils neither of these 
requirements. 


Although the case in I. L. Rọ, 27 Cal, 34, is against the 
appellant, the learned Judges who decided it admit that ‘the 
matter is not so clear’ and there are at least three decisions 
of that Court which are in favour of the appellant. I refer 
to the cases in I. L. R., 26 Cal, 5923 1 C. W. N. 658. and 6 
Ce Le Je 740: 


There are decisions of the Madras High Court which are 
against the appellant. But even in that Court, doubt has 
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been thrown on the propriety of those decisions. In I. L. R. 
26 Mad., 746, the learned Judges say: “If the question was 
not already settled by more decisions than one of this Court, 
and of the Calcutta High Court, we should entertain consider- 
able doubt as to whether proceedings taken by a purchaser to 
obtain possession of the property purchased could be regarded 
as ‘relating to the execution, discharge or satisfaction of the 
decree’ within the meaning of section 244, Civil Procedure 
Code, when such proceedings could not possibly affect the 
execution, discharge or satisfaction of the decree.” 

Again in I. L. R, 26 Mad, 87, SiR ARNOLD WHITE, C. J, 
observed : “If the matter were res integra, I should be disposed 
to hold that the question is not one relating to the execution, 
discharge or satisfaction of the decree.” 


There are cases in this and other Courts in which it has 
been held that an application by a decree-holder purchaser 
to be put in possession of the property he has bought is an 
application to the Court to take a step in aid of execution 
within’ the meaning of Article 179 of the Second Schedule 
of the Limitation Act. The learned counsel for the respon- 
dents relied on these cases which do, to some extent, support 
the view takeri by the lower courts in this case. But I agree 
with my brother BANERJI in doubting the propriety of the view 
taken in these cases. 


An application by an independent purchaser to be put in 
possession is certainly not an application to take astep in aid 
of execution and I do not see why such an application by a 
decree-holder who has purchased should be deemed to bea step 
in aid -of execution., He has got the fruits of his decree when 
the title to the property vested in him. 


With all deference to the learned Judges who have expres- 
sed a different opinion, I agree entirely with the judgment of 
my brother BANERJI and with the order which he proposes to 
make in this case. 


GRIFFIN, J.—In a decree for sale on a mortgage, there is 
no provision for delivery of possession to the auction pur- 
chaser. The Court executing the decree cannot go beyond its 
terms unless it is expressly empowered by law to do so. Such a 
power is conferred on the court by the provisions of sections 318 
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and 319 of the Code of Civil Procedure. On the facts found in 
the present case the decree-holder auction-purchaser might 
have applied to be placed in possession, under the provisions 
of section 318 and section 319 of the Code of Civil Procedure. 
If he did not so apply or if his application was unsuccessful, 
he could, in my opinion, fall back upon his title and sue for 
possession. That title he derived not from the decree which, 
in so far as it was a decree for sale, had expended its force but 
from his purchase. Under Article 138 of schedule II of 
the Indian Limitation Act he could bring his suits within 
twelve years from the date of the sale. Neither in the Code 
of Civil Procedure nor in the Indian Limitation Act is there 
any distinction drawn between a decree-holder auction-pur- 
chaser and a stranger auction-purchaser. 


I would therefore concur in the order proposed by my 
brothers BANERJI and AIKMAN. 


By THE CouRT.—In view of the decisions of the majority 
ofthe Full Bench the order of the Court is that the appeal be 
allowed and the c cree of the lower appellate court be set 
aside and inasmuch as that court decided the case upon pre- 
liminary point and the Court has overruled it upon that point, 
we direct that the appeal be remanded to the lower appellate 
court under the provisions of section 562 of the Code of Civil 
Procedure, with directions that it be reinstated in the file of 
pending appeals in its original number and be disposed of on 
the merits, regard being had to the order of the Court in this 
case. The costs of this appeal will abide the event, including 
fees on the higher scale. 


S, C. C. Appeal decreed. 
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CHOKHEY SINGH AND ANOTHER.* 
Title—Mutation of names— Revenue records—Ouch Land Revenue Act, 

(XVII of 1876), sections 74, 2#19—Partition—Jurisdiction of Civil 

and Revenue Courts—Estoppel. . 

Mutation of names, in the revenue records, by itself confers no pro- 
prietary title. 

Where a Revenue Court carrying out partition proceedings under the 
Oudh ‘Land Revenue Act, gives effect to an application that the share 
under partition should be divided according to possession, and holds no 
enquiry under section 74 of the Act, the question is left to be aiid may 
be subsequently decided by the Civil Court. And if the shares of no 
persons other than the parties to the civil suit are affected by the parti- 
tion order, the plaintiff is not estopped from claiming a portion of the 
share allotted to the defendant by that order. 

Consolidated appeals from a judgment and decree of the 
Court of the Judicial Commissioner of Oudh, which modified 
a judgment and decree of the Subordinate Judge of Sitapur. 


The plaintiff sued to obtain possession of one-half of the 
estate left by Munnu Singh on the following allegations :—That 
Munnu Singh junior was the owner of the property in suit, 
that he died childless on the 24th May 1896, and the plaintiff, 
his brother, became entitled to inherit all his property under the 
Hindu Law, that mutation instead of being made in the name 
of the plaintiff alone, was made in the plaintiff’s favour to the 
extent of one-half of the deceased’s property and in the name 
of the defendants (who are the nephews, z. e., sons of another 
deceased brother of Munnu Singh) to the extent of the other 


* Reported by B. Dube Esq. for ALLAHABAD LAW JOURNAL. 
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half; that by the said mutation proceedings no right to the 


property accrued to the defendants, but they refused to restore 


the one-half share to the plaintiff. 


The defendants raised the following pleas :— 

(1). That on the death of Munnu Singh the defendants 
claimed the entire property left by him, on the ground of their 
being joint in mess and business with Munnu Singh, and also 
on the ground of Munnu Singh’s testamentary disposition in 
their favour. . 

(2). That a dispute having arisen between the parties 
they settled the dispute by a compromise in pursuance of which 
the whole estate was divided half and half between the plain- 
tiff and the defendants, and mutation of names and partition 
of the zamindari were effected with the consent of both 
parties. 

(3). That according to the family custom the plaintiff 
and the defendants were entitled to half and half. l 


The Subordinate Judge fixed the following issues :— 


(1). Did the defendants claim the whole estate of Munnu 
Singh on the grounds that they lived jointly with him, and 
that there was a will of Munnu Singh in their favour ? 

(2). Ifso, was there a dispute between the parties, and 
was it settled by awarding the property in dispute to the 
defendants ? 

(3). Was there a partition effected between the parties 
subsequent to the aforesaic settlement ? 

(4). Has the plaintiff acquiesced in the settlement as 
pleaded in the written statement ? 

(5). Whether the statement in the mutation proceedings 
was made under a misconception of law ? 

(6). Is there a family custom as set up by the defen- 
dants. ? 

Both parties produced oral and documentary evidence. 

The defendants relied on a document Ex. A 1 quoted in 
their Lordships’ judgment. 

The plaintiff relied on Ex. No. 58 quoted in their Lord- 


ships’ judgment, 
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The Subordinate Judge found the first, second, fourth, 
fifth and sixth issues in the negative and the third issue in 
the affirmative. He decreed the suit. On appeal the Judi- 
cial Commissioner also found against the alleged compromise 
and remarked:—*“ All that is proved in the present case is 
that the plaintiff gratuitously admitted the right of the defen- 
dants to a share. The case of Muhammad Imam Alt Khan v. 
Husain Khan (1) shows that such an admission may be with- 
drawn unless there is some obligation not to withdraw it.” 
With regard to Mauza Bihat Biram he held that the plaintiff 
was estopped from claiming a share in it (see his observation 
quoted in their Lordships’ judgment). He modified the decree 
of the first court by dismissing the suit so far as it related to 
the share in that Mauza. 


Both parties appealed to His Majesty in Council. 


L. DeGruyther, K.C., (with him J. Redmond Davis), for 
the defendants, submitted that a dispute arose about the 
property after Munnu Singh’s death and that it was settled 
by a compromise which was acted upon by the parties 
for over eight years. In finding to the contrary the Courts 
below had failed to give due weight to documentary evidence, 


nemely, Jote Singh’s statement—Ex.A 1. That was consistent- 


only with the hypothesis set up by the defendants. 


The plaintiffs excuse for not bringing the suit earlier, vrz., 
that he had no money, was not true. Further the parties had 
consistently acted upon the arrangement under circumstances 
which had created an estoppel against the plaintiff. Mutation 
ofnames in respect of all the villages had been effected, and 
the villages had been partitioned. The plaintiff ought to have 
objected to the title of the defendants in the course of the 
partition proceedings, The Revenue Court would then have 
decided the question under section 74, Act XVII of 1876. 
Since the plaintiff did not raise the objection, the Revenue 
Court allowed partition. It was now a final adjudication of the 
defendant’s title to the property and the plaintiff was estop- 
ped from seeking to alter that partition. The order of the 
Assistant Commissioner showed that the mutation of names 
was ordered in this case by right of inheritance. 


(1) [1898] 25 I. A. 161 ; 5. C, 26 Cal, 81. 
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Sir Robert Finlay, K. C. (with him G. E£. A. Ross), for the 
plaintiff, submitted that the concurrent findings of fact of the 
courts below were fatal to the appeal. For some reason the 
plaintif did not assert his title to the whole of Munnu Singh’s 
property. That could not prevent him from asserting the 
title now, unless his claim was barred by limitation. The 
concurrent findings negative the plea of a dispute and its 
compromise. He cited Muhammad Imam Alt Khan v. 
Husain Khan(*). As regards mauza Bihat Biram he submitted 
that the Subordinate Judge was right. The plaintiff's appli- 
cation (Ex. No. 58) distinctly showed that the question of 
title was reserved for future litigation. Reference was made 
to section 219 of Act XVII of 1876, which correctly under- 
stood conferred exclusive jurisdiction upon -the Revenue 
Court to deal only with the distribution of the area on parti- 
tion, 4¢., to decide the geographical area and boundaries of the 
patits into which a mahal was actually divided. The Civil 
Court had no jurisdiction in the matter of distribution of areas 
and allotment of revenue. But the question of title to the 
zamindari it was not necessary to go into for that purpose, 
ar... zould now be decided by the Civil Court. There was no 
estoppel. The decision in the present suit will not interfere 
with the title of any third person. 


L. DeGruyther in reply submitted that section 219 covered 
the extent of the share on partition as well as the title 
thereto. It was open to the plaintiff to have objected 
to the defendants’ title. It was a point which could and 
ought to have been raised and decided. Section 219 con- 
templated a final distribution of land to the extent of the share 
represented by title. 


The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE:—-The suit out of which these 
appeals arise relates to the right of succession to the property 
of one Munnu Singh, who died childless on the 24th May 
1896. The pro erty consists of shares in some thirty villages 
in the district of Sitapur, in the Province of Oudh. The 
claimants are Jote Singh, the only surviving brother of the 
deceased, and Chokhey Singh and Gajraj Singh, his nephews, 
the sons of a brother who had predeceased him. 


(1) [1898] L. R, 25 L A, 161, 176 :s. C, 26 Cal., 81. 
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It is not disputed that under the ordinary Hindu law 
applicable to the family, Jote Singh was the nearest heir and 
entitled to succeed to the whole estate. His nephews, how- 
ever, sought to defeat his claim on various grounds. They 
alleged that they had been joint with Munnu Singh during 
his life-time, and that he had made an oral will in their favour. 
Both Courts in India found against them on these. points. 
They set up a family custom whereby brothers and brothers’ 
sons are entitled to succeed together, but they entirely failed 
to establish such a custom. They further asserted a compro- 
mise—and this was the only ground argued before their Lord- 
ships—under which they claimed to have acquired a half-share 
in the estate, by agreement with Jote Singh. 


There is no doubt that by an order of the 5th November, 
1896, mutation of names in respect of Munnu Singh’s property 
was effected in the following manner, vrs., one half into the 
name of Jote Singh and one half into the names of Chokhey 
Singh and Gajraj Singh, the former being the elder, having a 
slightly larger share. But this mutation of names by itself con- 
fers no proprietary title, and it was therefore sought to prove 
that it was the result of a valid compromise made at the time 
of the mutation proceedings, and that Jote Singh was thereby 
estopped. from. asserting-his-present claim. Both Coarts in India © 
have found as a fact that there was rio such compromise, and 
their Lordships see no reason to dissent from the conclusion at 
which they arrived. It was, however, argued before their’ 
Lordships that the Courts below had not given sufficient at- 
tention to a document (Exhibit A 1) signed by three claimants 
in the mutation proceedings, in which it is stated that— 

“Jote Singh, own brother of the deceased, is in possession of half of 
the Aaggint of the deceased, and Choxhey Singh and Gajraj Singh in 
equal shares, after deducting the jeffans/ right of Chokhey Singh at the 
rate of 4 per cent, are In possession of the other half ofhis share. There 
is no other legal heir except the deponents, The mutation in respect of 
the deceased’s share in all the villages should be allowed and nobody 
has any ohjection thereto.” 

There is no reference in the document to any compromise 
and it does not appear to their Lordships that it contains any 
words that can be construed as amounting to an abandon- 
ment by Jote Singh of his legal rights. It is merely a state- 
ment of facts as they existed in regard to the possession of the 
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property—the main point considered by the revenue autho- 
rities upon applications for mutation of names—and, by its 
silence as to a compromise, tends to support the conclusion 
that no compromise was ever made. 


The Courts in India concurred in holding that, as regards 
twenty-nine of the villages in which Munnu Singh was a 
sharer, Jote Singh was entitled to succeed him as his heir 
according to Hindu law, but as regards one village, Bihat 
Biram, they differed., That village had been the subject of 
partition proceedings under the Oudh Land Revenue Act (Act 
XVII of 1876), and the Judicial Commissioner held that, as 
a portion of Munnu Siagh’s share in Bihat Biram was allotted 
to Chokhey Singh and Gajraj Singh at the partition, Jote 
Singh was estopped from now claiming it. The Subordinate 
Judge had held that there was no such estoppel. 


The judgment of the learned Judicial Commissioner upon 
the point is in these terms: 


In r900, one Jote Singh (not the plaintiff) applied for partition of one 
of the Thokes in the village, whereupon the plaintiff presented a petition 
(see Exhibit A 17) praying that his entire interest in the village should be 
separated from that of the applicant Jote Singh as well as from the 
shares of the present defendants, and this was done with the result that the 
defendants were allotted a separate patti, which includes the share now 
in dispute, and their father, Bhikam Singh’s, share in the village as one 
of the sons of Mitan Singh. 


The effect of the decree of the Court below is to give the plaintiff 
a portion of the patti allotted to the defendants at the partition. The 
defendants, no doubt, conducted their case at the partition on the assump- 
tion that they were entitled to half the share of Munnu Singh, junior, and 
it seems impossible now to put them back into the position which they 
occupied before the partition, for the partition dealt with the shares of 
other persons besides those of the parties to the present suit. 


Moreover, in the partition the plaintiff had an opportunity of which 
he should have availed himself, of objecting to the defendants’ title (see 
section 74 of Act XVII. of 1876, the Revenue Act, which was then in 
force). Had he raised the question then it would have been disposed of 
before the partition. In my opinion, it is too late now for the plaintiff 
to claim that portion of Munnu Singh’s share in Bihat Biram, which was 
allotted to the defendants at the partition. It appears to me that as to 
this the plaintiff is estopped. 


The learned Judicial Commissioner appears to their Lord- 
ships to have been under a misconception on two points o 
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fact. Ifthe order of the Revenue Court in the partition pro- 
ceedings be looked at, it will be found that it divides the 
village into two Thokes, the first of which, Thoke Hathi Singh, 
is partitioned among five families, none of whom are parties to 
this suit ; while the second Thoke, Bhawani Singh, is divided 
between the parties to this suit, in almost equal proportions. 
The shares of no other persons are therefore affected by the 
partition order. In the second place, it appears from Exhibit 
No. 58, an application filed by Jote Singh in reply to the 
objections taken by Chokhey Singh and Gajraj Singh in the 
partition proceedings, and dated zoth December 1902, that 
Jote Singh asked that “ the share of Munnu Singh should be 
divided at present according to possession, and a separate 
suit will be filed in a competent court as regards the title in 
respect of the property of Munnu Singh.” The Revenuc 
Court appears to have given effect to this application, for no 
inquiry under section 74 of Act XVII of 1876 was made, and 
the question of title was left to be decided by the Civil Court 
in Jote Singh’s present suit, which was filed on the 24th 
November 1904. In the opinion of their Lordships the grounds 
of estoppel relied on by the learned Judicial Commissioner 
both fail. . 


‘Their Lordships will humbly advise His Majesty that the . 
appeal of Chokhey Singh and Gajraj Singh should be dis- 
missed and the cross-appeal of Jote Singh allowed ; that the 
decree of the Judicial Commissioner should be discharged, 
and the decree of the Subordinate Judge restored except as 
to costs, Chokhey Singh and Gajraj Singh paying Jote Singh’s 
costs in both Courts. 


The appellants Chokhey Singh and Gajraj Singh will pay 
the costs of Jote Singh in both the appeal and the cross- 
appeal. 


Solicitors for the defendants, T. L. Wilson & Co. 
Solicitor for the plaintiffs, Douglas Grant. 


B. D, Decree modified. 
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GAJADHAR AND ANOTHER 
VEPrSEUS 


MUSAMMAT KAUNSILLA* 


Hindu Law— Widow of Halwai casfe—Decree for maintenance from 
husbands estate declared charge on estate—e-marriage, effect of— 
forfeiture of maintenance—Act XV of 1850. 


The plaintiff was the wife of one Sahtu. She obtained a decrce for 
maintenance against him and certain transferees of his property. The 
maintenance was declared a charge on the property. After Sahtu’s death 
she re-married and the person in possession of her first husband’s property 
refused to pay her maintenance. Re-marriage was sanctioned by custom 
among the Halwais. Meld that Act XV of 1856 was not applicable 
in the case of a widow who was permitted by the custom of her caste 
to re-marry. Her relationship with the family of her first husband 
does not come to an end by re-marriage and she does not forfeit her right 
to maintenance. Unchastity may,entail a forfeiture but it cannot be said 
that a widow who has married again has thereby become unchaste. If the 
widow even after re-marriage is entitled to receive the estate of her first 
husband, she is 4 /fortiorg entitled to receive the maintenance fixed for 
her by the decree passed against her husband and the transferees of his 
estate. Matungini v. Ramrutton, 1. L. R., 19 Cal, 289; Rasul Jehan v. 
Ramsurun, 1. L. R., 22 Cal., 589; Vitiu v. Govinda, I. L. R., 22, Bom., 
321 ; Panchappa v. Sanganbasawn, I. L. R., 24 Bom, 87; Murugayi y. 
Viramakali, 1. L. R., 1 Mad., 226; Harsaran Das v. Nandi, I. L. R, 11 
All., 330; Dharam Das v. Nandlal, A. W. N., 1889, 76, and Ranjit v. 
Radha, I. L. R, 20 AIL, 476, referred to. 


APPEAL under section 10 of the Letters Patent from the 
judgment of KNOX, J., reversing the decree of Lala Baij Nath, 


Judge of the Court of Small Causes, exercising the powers of 
a Subordinate Judge. 


Defendant’s appeal. 


Suit for arrears of maintenance. 


The plaintiff, Musammat Kaunsilla, had on September 6, 
1881, obtained a decree in a suit for maintenance brought 
by her against her husband and certain other persons to 
whom her husband had sold or gifted his property. 

* L. P. A. No. 33 of 1908, 
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The material part of the decree was as follows :— 


“It is accordingly decreed that the plaintiff do obtain 
a maintenance of Rs. 5 a month and Rs. 150 as arrears up 
to the date of suit; that she do recover the said amount of 
maintenance and arrears from the defendant No.1 and from 
the two houses in suit; that she be declared entitled to reside 
in that portion of the house No. 1 which is not in the occupa- . 
tion of Saligram tenant and the deed of gift and the sale- 
deed so far as they affect the plaintiffs right of maintenance 
and residence be declared void.” 


The husband died sometime after this, and the transferees 
continued paying the maintenance. In 1905, however, Musam- 
mat Kaunsilla who was then a widow, according to a custom 
recognised in her caste (Halwai) re-married, and the trans- 
ferees of her husband then stopped the allowance. She, 
thereupon, brought the present suit against the defendants 
for arrears of maintenance. The court of first instance decreed 
the claim. The lower appellate court modified the decree by 
dismissing the claim in respect of that portion of the arrears 
which had accrued due since the date of re-marriage. _ 


Plaintiff appealed and KNOX, J., reversed the decree of the 
lower appellate court and restored that of the first court, The . 
judgment is reported (Sub nomine Musammat Kausilia v.. 
Gajadhar) in 1908, A. W..N., 149. The defendants appealed 
under the Letters Patent. 


Sundar Lal (with him Durga Charan Banerji), for the 
appellants. According to Hindu conception marriage is 
a sacrament. Its effect is to unite the husband and wife and 
to transfer the latter into the gotra of the former, so that the 
two persons become one person. When the husband dies he 
is considered as surviving in the wife. She gets maintenance 
as the wife or widow, as the case may be, of the person to 
whom she was married. If she does some act whereby a 
change occurs in her status as such, the right to get mainten- 
ance also comestoanend. Re-marriage, it is submitted, is one 
such act being, as it is, a complete severance of her connexion 
with the family of her husband. According to the doctrine 
of Hindu Law it is civil death, and its effect upon the right 
to get maintenance is the same as ifshe were actually dead. 
The decree that was given to her was in her capacity as the 
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wife of her husband, and when she ceased to be that wife 
her right also ceased. As the widow of her former husband 
she would get maintenance, but that character also is lost 
when she re-marries. The right to receive maintenance being 
a recurring right, subsequent conduct, although not positive 
unchastity, would entail its forfeiture. As authority for this 
position reliance was placed upon : 

West and Buhler’s Hindu Law, 2nd edition, vol. II, p. 
999. 

The Act XV of 1856 only legalises re-marriage of widows, 
but it does not take into consideration the consequences that 
would arise from such re-marriage. The general principles of 
Hindu law wonld apply. i 

Murugayi v. Viramakali, [1877] I. L. R., 1 Mad., 226. 

The cases in this High Court as to the effect ofthe Act 
have not been approved of by the other High Courts, and 
there is a catena of authorities, Full Bench and other author- 
ities. Reliance was also placed upon the remarks of 
RANADE, J., in 

Panchappa v. Sanganbasawa, [1899] 1. L. R., 24 Bom., 89, 92. 

The ground on which the obligation to pay maintenance 
rests is,in the case of the husband, moral and, in that of the 
father-in-law who has property of the husband in his hands, 
legal. That being the correct principle it is submitted that 
the right and the relationship are co-ordinate: with the 
cessation of the one, the other also goes. Reliance was 
placed, besides the cases cited in the judgment, upon 

Surampalli Bangaramma v. Surampalli Brambase, [1908] 1. L. 
R., 31 Mad, 338. 

In the present case, the.second husband is the person 
under obligation to maintain his wife, by reason of the con- 
nexion. The former husband and the persons deriving title 
through him are absolved, as the plaintiff cannot be regarded 
either the wife or the widow of her former husband. 


Sital Prasad Ghose (with him Mangal Parsad Bhargava), 
for the respondent. 
The case has been argued on the supposition of those 


cases which relate to the three higher castes among whom 
marriage is a sacrament, The parties are Halwais, and that 


GAJADHAR 
Gi. 
KAUNSILLA. 


Civil. 


1908, 


GAJADHAR 
y 


ISAUNSILLA. 


Banerji, J. 


ITO HIGH COURT. [A. L. J. R. 


strict view of the marriage tie does not prevail among them. 
Re-marriage is sanctioned by custom among them. Further, 
a court of justice has declared the plaintiffs right to receive 
maintenance and made it a charge upon the property. Unless 
something in the texts or in decided cases is shown limiting 
or extinguishing this right, she cannot be deprived of it. 


[He read from p. 95 in I. L. Rọ, 24 Bom. 89, and sub- 
mitted that the case was no authority for the particular point. ] 


In the absence of such authority what the appellants can 
invoke in aid of their position is the text of Varada in which 
the only case which will entail the forfeiture of the right of 
maintenance is that of the wife’s not “keeping unsullied the 
bed of her lord.” In the caste to which the parties belong 
it cannot be said that by re-marriage the widow has not kept 
the bed of her lord unsullied, re-marriage being lawful among 
them. The case in I. L. R, 1 Mad. 226, has no bearing. 
There being a decree of court, the fact of her re-marrying will 
not nullify it, unless the dereee so provided. 


Sundar Lal replied. C. A.V. 


The following judgments were delivered. 


BANERJI, J.—The question in this appeal is whether a 
Hindu widow, who according to the custom of her caste is 
allowed to re-marry, forfeits upon re-marriage her right to the 


maintenance decreed to her against the estate of her first 
husband. 


The plaintiff, Musammat Kaunsilla, belongs to the caste 
of Halwais or confectioners. She was first married to one 
Sahtu and in 1881 brought a suit against him and transferees 
from him for her maintenance. On the 6th of September 1881 
a decree was passed in her favour fixing Rs. § a month as her 
maintenance which was declared to be a charge on the estate 
of her husband in the possession of certain donees from him. 
The husband died subsequently but the transferees of the 
property continued to pay her the maintenance decreed to her. 
In 1905 she married a second time and thereupon the defen- 
dants who arc in possession of the property refused to pay the 
maintenance. She accordingly brought the present suit for 
recovery of arrears of maintenance by sale of ‘her first hus- 
band’s property now in the hands of the defendants. It has 
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been found that according to the custom of the caste to 
which she belongs re-marriage is permissible and is valid. 
The defendants contended that by marrying a second time 
she forfeited her right to maintenance. The court of first 
- instance decreed her claim in part. The lower appellate 
court set aside that decree and dismissed her suit. Upon 
second appeal to this court the learned Judge who heard it 
reversed the decree of the lower appellate court and restored 
that of the court of first instance. From his judgment this 
appeal has been preferred under the Letters Patent. It is 


urged on behalf of the appellants that Act No. XV of 1856 _ 


applies to the case and that under section 2 of the Act the 
plaintif by marrying a second time forfeited her right to 
maintenance from the estate of her first husband. It is also 
contended that re-marriage dissolves the relationship between 
the widow and the family of her first husband and as the 
right to maintenance is founded on relationship, it ceases as 
soon as the relationship is put an end to by re-marriage. In 
support of these contentions the learned Advocate for the 
appellants relied on the rulings of the Calcutta High Court in 
Matungini Gupta v, Ramruttan Rey Ojand Rasul Jehan Begam 
v. Ram Surun Singh (*); of the Bombay High Court in 
Vithu v. Govinda (%) and Panchappa v. Samganbasawa 
(4) and of the Madras High Court in Murugay? v. Virama 
Kali ($). He also referred to West and Buhler’s Mindu 
Law, Vol. I, p. 999. 


Had the question not been concluded by the rulings of 
this court I should be inclined to accede to the contentions 
of Pandit Sundar Lal. But as the course of rulings in this 
court has been uniform, I feel myself bound by those rulings 
whatever my personal opinion may be. In Har Saran Das v. 
Nandi (ê) it was held by STRAIGHT and BRODHURST, J}. that 
a widow belonging to the sweeper caste, in which there was no 
obstacle against the re-marriage of widows, did not by marry- 
ing again forfeit her interest in the property left by her first 

(1) 891] L L. R., 19 Cal, 289. 
(2) [1895] 1. L. R., 22 Cal, 589, 
(3) [1896] I. L. R., 22 Bom., 321. 
(4) [1899] I. L. R., 24 Bom., 87. 
(5) [1877] I. L. R, 1 Mad., 226. 
(6) [1889] I. L. R, 11 AIL, 330. 
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husband and that Act No. XV of 1856 did not apply to the 
case of such a widow.. A similar view was held by STRAIGHT 
and TYRRELL, JJ., in Dharam Das v. Nand Lal (7), which was 
the case of a widow belonging to Ahir caste. In the case 
of a widow of the Kurmi caste, Ranjit v. Radha Rani (8), 
BLAIR and AIKMAN, J]J. followed the above rulings and observ- 
ed: “Several unreported cases have all been decided in this 
court in the same way. We see no reason to doubt the 
soundness of those decisions, which form, as far as we know, 
a consistent cursus currie in this court.” According to these 
rulings not only is Act No. XV of 1856 inapplicable in the 
case of a widow who is permitted by the custom of her caste 
to re-marry but she does not forfeit the property inherited’ 
by her from her first husband. The effect of these rulings, 
therefore, is that the relationship with the family of her first 
husband does not come to an end, and she does not by re-mar- 
rying forfeit her right to maintenance. Unchastity may 
entail a forfeiture of her right to maintenance but it cannot 
be said that a widow who has married again has thereby be- 
come unchaste. I may observe that Mr. Sundar Lal has 
not based his contention on this ground. He urges that the 
right to maintenance has ceased because the relationship with 
the first husband’s family has ceased; but in view of the rulings - 
to which I have referred this contention cannot be accepted. 
If the widow even after remarriage is entitled to retain the 
estate of her first husband, she is á fortiori? entitled to receive 
the maintenance fixed for her by the decree passed against her 
husband and against the transferees of his estate. The ap- l 
peal therefore fails and must be dismissed. 


STANLEY, C. J.—I agree in the proposed order, 

By THE COURT. The order of the Court is that the 
appeal is dismissed with costs including fees on the higher 
scale. 

S. Č. C. Appeal dismissed. 


(7) [1889] A W. N., 76. 
(8) [1298] I. L. R., 20 All, 476. 
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JHINGAI SINGH 
VETSUS 


RAM PARTAP.* 


Criminal Procedure Code (Aci V of 1898), sections 145, 435- High Courts 
Act of 186r (24-5 V. c. rog ), section 15—Order under section 145, Cri- 
minal Procedure Code—Revision— High Courts power to intei fere. 


Where a Magistrate empowered to take proceedings under chapter 
XH of the Criminal Procedure Code takes such proceedings and passes 
an order, the High Court has no power to interfere in revision either 
under the Criminal Procedure Code, section 435, or the High Court’s Act, 
section I5. 


APPLICATION for revision against the order of W. T. D. 
Wright,-Esq., Magistrate, 1st class, of Mirzapur, under section 
145, Criminal Procedure Code. 


The property in dispute belonged to one Mahadeo Singh. 
On the 7th of August, 1901, he executed a usufructuary mort- 
gage in favour of Jhingai Singh whereby he mortgaged his 
interest as Malik Adna in the holding. One Makhan Tewari 
claimed to be the occupancy tenant of the same holding, and 
Ram Partap alleged himself to be the sub-tenant of Makhan, 
In a litigation between Makhan Tewari and Jhingai Singh 
before the Subordinate Judge of Mirzapur, a compromise was 
filed on May 24, 1905, whereby subject to certain terms 
Makhan Tewari agreed to surrender possession of the holding 
to Jhingai Singh. Jhingai Singh obtained possession and 
executed a dakhalnama on the 28th of June, 1905, in pursu- 
ance of the compromise decree. Subsequent to this Makhan 
Singh on the 2nd of July, 1905, executed a lease of the holding 
in favour of Ram Partap. Ram Partap filed a complaint 
under section 145 of the Code of Criminal Procedure in the 
court of the Magistrate of Mirzapur against Jhingai Singh. 
The Magistrate held that Ram Partap was in actual possession. 
He did not refer to the proceedings in the Civil Court. 
Jhingai Singh made an application for revision to the High 
Court. 

* Cr. Rev. No. 725 of 1908. 
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Durga Charan Banerji, for the applicant, contended that a 
Magistrate was not justified in disregarding the decree of the 
Civil Court. It was his duty to uphold and carry out that 
decree so far as it lay in his power to do so. To take proceed- 
ings which necessarily must have the effect of cancelling such 
decree, was to assume a jurisdiction which the law did not 
contemplate. The magistrate having acted without jurisdic- 
tion in going behind the judgment of the Civil Court, the 
High Court had power to interfere. He relied on 

Daulat Koer y. Rameswari Koeri, {1899} IL L. R., 26 Cal, 625.. 

Baldeo Baksh Singh and another v. Raj Ballam Singh, [1905]2 A. 
L-J: Ry: 274 

Re Pandurang Govind and others, [1900] I. L. R., 24 Bom., 527. 

Te] Bahadur Sapru, for the opposite party, submitted 
that where an order under section 145, Criminal Procedure 
Code, existed and the proceedings were in substantial com- 
pliance with the requirements of the section, the High Court 
had no power in revision to interfere. He read out the pro- 
ceedings drawn up under section 145, Criminal Procedure 
Code, and cited 

Baban Singh v. Baldeo Singh, [1907] 27 A. W. N., 50. 

Debi Prasad v. Sheodat Rat, [1907] 27 A. W. N., 265. 


Behari Lal v. Chajju, [1907]27 A. W. N., 49. 
Maharaj Tewari v. Har Charan Rai, [1903] I. L. R., 26 All, 144. 


The following judgment was delivered by 


KNOX, J.—This is an application in revision asking this 
Court to call for the record and to revise an order passed 
under section 145 of the Code of Criminal Procedure on the 
ground that the magistrate who passed the order complained 
of refused to uphold an order passed by the Civil Court and 
decided the question before him contrary to that order. I have 
considered the following cases referred to by the learned 
advocate for the applicant :— Daulat Koer v. Rameswari 
Koiri (1); in re Pandurang Govind (*); and Baldeo Baksh 
Singh v. Raj Ballam Singh (8) decided by this Court on rith 
December 1903. But it has already been held by a Bench 
of this Court in Maharaj Tewari v. Har Charan Rai (*) that 

(1) [1899] I. L. R., 26 Cal., 625. 
(2) [1900] I. L. R., 24 Bom., 527. 
(3) [1903] 2 A L. J., 247. 

(4) [1903] I. L. R., 26 AU., 144. 
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as the law at present stands, where the proceedings below | CRIMINAL. 
are in intention, in form, and in fact, proceedings under 1508. 
chapter XII of the Code of Criminal Procedure by a aie 


; ee HANGAI SINGH 
magistrate duly empowered to act under that chapter, this J 


V, 
Court has no power to send for those proceedings either under RAN a 
the Code or under section 15 of the Indian High Courts Act, Knox, J. 
1861. It has not been shown to me that the proceedings 
before the learned magistrate were not proceedings under 
chapter XII of the Code or that he was not duly empowered 
to act under that chapter. According to the contention of 
the learned advocate it was after being properly seized of 
the case that the learned magistrate went out of his way, 
passed an order which he had no jurisdiction to pass, and 
that by it the learned advocate’s client has been debarred from 
all remedy and deprived of the fruits of the case won by him 
in the Civil Court. This may or may not beso. The fact = 
remains that section 435 expressly excepts records to proceed- 
ings under chapter XII and I know of no other Act or Statute 
which confers upon this Court power of sending for such 
proceedings. The application is dismissed. 





P, D. Application dismissed. 
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KALB HUSAIN AND OTHERS.* 190% 
Muhummedan Law—Sunnis—Wakf providing for celebration of birth of December, I 

Ali Murtasa and expenses of the Muharrain and the cou anintver- RICHARDS, J. 
saries of dead persons and repairs of Tmambara— Wakf not llusory— GRIFFIN, J. 
Object valid. 


Where a Muhammadan lady belonging to the 5 xani sect executed a 
wakfnama of all her property and provided that a sum of Rs. 1,000 in 
all should be applied in specified sums towards the following purposes, 
vig., the celebration of the birth of Ali Murtaza, the expenses of keeping 
fastas in the month of Muhariam, the death anniversaries of dead persons 
and the expenses for repairs of the Imambara included in the deed, and 
declared that the property had been dedicated to God and charitable 
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and religious purposes: Ave/d that the wakfnama was not illusory and 
there was an intention of creating a substantial wakf for pious and chari- 
table purposes and the objects of it were valid. 

First APPEAL from a decree of Pandit Girraj Kishor 
Datt, Subordinate Judge, Bareilly. 


Suit for declaration that a wakfnama dated 2nd Novem- 
ber, 1902, was invalid and for possession of and mesne profits 
for immoveable property covered by the same. 


The facts were briefly these :— 


The plaintiff alleged that one Musammat Najiban was the 
daughter of plaintiffs father’s sister, and was the owner of 
considerable moveable and immoveable property; that she 
died on the 4th of June, 1904, when she was about 90 years 
old ; that Kalb Husain, defendant No. 1, was the ukhfar-t-an 
and servant of Musammat Najiban ; that Ata-ullah, defendant 
No. 2, also lived with the said Musammat at Bareilly, being the 
brother of the defendant No. 1; that Musammat Maddo Jan, 
plaintiffs own sister, who was defendant No. 3 in the suit, 
also lived with the said Musammat Najiban, who on account 
of her old age and having no child or near heir was under the 
undue influence of all these defendants ; that the plaintiff was 
living in her husband’s house in Budaun district; that on the 
death of Musammat Najiban the plaintiff and her sister, 
defendant No. 3, became entitled to all the property left by the 
said Musammat in equal shares ; that when the plaintiff made 
efforts to take possession of the property and to obtain muta- 
tion of names in her favour in the Revenue Court, she found 
that the name of the defendant No. 1 had been entered in the 
revenue papers in respect of a five biswas zamindari share in 
mauza Gurganwa under a deed of sale, dated 18th February, 
1902 ; that the names of defendants Nos. 1 and 2 were so entered 
in respect of another five biswas share in the said mauza under 


a wakfnama t (deed of endowment), dated the 2nd of Novem- 


ber, 1902, and that the names of all the these defendants were 
entered in respect of the remaining property under a deed of 
gift, dated 26th February, 1903; that the plaintiff desired to 
bring a separate suit in respect of deeds of sale and gift, the 
present suit being only for possession and mesne profits in 
respect of the plaintiffs share in five out of ten biswas of 


+ Fully set out in the judgment. 
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mahals mushtagutl and ihtimali in the said mauza Gurganwa 
and a house named /#iamdara in Bareilly which were in the 
possession of the defendants Nos. I and 2 as szutawallis 
under the said wakfmama and for a declaration that the 
wakfnania was altogether invalid in law. 


The defendants Nos. 1 and 2 contested the suit on the 
allegations that the plaintiff was not the daughter of Sana- 
ullah, Musammat Najiban’s maternal uncle, and had no right 
to bring the suit; that the defendants were the sons of the 
said Sana-ullah and one Musammat Mammi Jan, being the 
daughter of the said Sana-ullah, was a necessary party to 
the suit ; that the deed of endowment was valid according to 
Muhammadan law, and had been executed by Musammat 
Najiban of her own free will and without any undue influence 
of any person and while she was in full possession of her senses 
and proper health; that the waif (donor) had relinquished her 
own possession of the endowed property and had properly put 


the szuzawadlts in possession thereof; that the greater part of - 


the income of the endowed property had been assigned for 
pious and charitable purposes, and a margin of the profits had 
been left to meet probable contingencies like those of alluvion, 
diluvion, costs of litigation and arrears, &c., and that if the 
endowment be held invalid and the plaintiff be proved to be 
a daughter of Sana-ullah, she could only claim one out of 
seven shares of Musammat Nayjiban’s property and that the 
mesne profits claimed were excessive, 


The Court below found that the plaintiff was one of the 
two daughters of Sana-ullah ; that the-defendants Nos. 1 and 
2 were not sons of Sana-ullah, although they styled them- 
selves as such, being the sons of one Musammat Dhuman, a 
prostitute, who had never been married to Sana-ullah although 
living with him; that Mammi Jan was not a necessary 
party being the daughter of the said Musammat Dhuman ; 
that the donor had built the J/izasbara house in which 
she used to hold A/azleses (religious meetings) during ashra 
(the first ten days) of Muharram, and being of a charitable 
and religious turn of mind, used to spend Rs. 1,000 to 1,200 
per annum in these Mazitses and charities and that the wakf- 
nama had been validly executed by her and was consistent 
with her religious and charitable ideas; that the deed of 
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endowment was not in favour of the defendants Nos. 1 and 2 
except in so far as it made them the Mutwallis, and that the 
wakf in the present case was a valid wakf under the Muham- 
madan law. It accordingly dismissed the suit with costs. 
The plaintiff appealed. 


Abdul Majid, for the appellant, submitted that the Fatawa 
Alamgir was the most authoritative book for Sunni Muham- 
madans. According to it appropriations for reciting the Quran 
were void. Observance of Zasiadari ceremohies during the 
Muharram were not in accordance with Sunni tenets. There 
must be gurbat or nearness between the appropriation and the 
object. Ifa Sunt Muhammadan were to make a wakf for 
Tastadart ceremonies, there would be total absence of gurdat. 
He cited 

Baillie’s Digest af fuhamuadan Law, pp. 558 569, 575. 

It might be good to hold prayer meetings on the anniversary 
of a death, but it was not the general practice to observe cere- 
monies on the anniversary of a birth. The law was that the bulk 
of the property must go forcharitable purposes. If this was 
not so, the whole waf was void. The gist of the evidence was 
that during Muharram illuminations took place and some 
sweets were distributed. These were not the sort of acts 
which were meritorious and for which a valid wakf could be 
made according to Sunni laws. The fatehah brasi referred to 
inthe deed could not mean the celebration of the death 
anniversaries of persons of the family. This was never coun- 
tenanced by Suazi law. The establishment of an Jimambara 
is not a valid object among Swunt Muhammadans. Any sum 
appropriated for the purposes of the Jiambara would not go 
for any valid object, and except for the /izamébara no certain 
object of appropriation was mentioned in the deed. The 
wakfuama was certainly invalid so far as this was concerned 
and it was therefore invalid as a whole. Regarding Fatehas, 
illuminations and object of wak/s, counsel submitted the 
following original texts for consideration of the Court :— 

(1) “It is reported by Abdullah, son of Masud, that the P rophet of 
God, may the mercy and peace of God be upon him, has said,—He who 


beats the cheeks and tears the garments and laments lamentations of the 
days of dark, is not among us (/. e. among my followers’.” 


“Itis reported by Burdah that Abu Musa became unconscious. Then 
his wife, Umma Abdullah, came and cried out weeping. When he came 
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to his senses, he said, Do you not know (he mentioned the tradition 
saying) that the Prophet of God, may the mercy and peace of God be 
upon him, he said ‘I am angry with the person who gets his head 
shaved, weeps loudly, and tears his garments.’ These traditions are re- 
ported by Bokhari and Muslim.” 


[The Mishkatul Masabth, chapter relating to lamentation on the dead, 
sub-chapter 1, p., 150.] 


(2). “Among the objectionable inventions is the act done in most 
of the towns, #. e. the display of large number of lights by waste of money 
on certain nights of the year.” 


The Al-ukudu Dutrrat-o fi-tankthil-Fatawat Hamidiyat-t. 
P. 359. 

(3). “The Prophet of God, may the mercyand peace of God be upon 
him, has forbidden the recital of elegies.” 

[The book of the traditions reported by Ibn-i-Maja, the 
chapter relating to dead bodies, p. 115]. 


So far as Fateha was concerned there might be some differ- 
ence of opinion among the authorities. It might be meritorious 
to some extent. But so far as 7Zastadari was concerned there 
was no authority which considered it meritorious according 
to Sunni Muhammadans, The case of 

Kuleloola v. Nuseeruddeen, [1894] I. L.R., 18 Mad., 201,-210, 211, 
showed what purposes could be meritorious and what wasfs 
might be valid. As in that case so in this, the wakf con- 
travened the rule against perpetuities. Unless it could be 
shown that all the objects of Yasztadari were valid, the wakf 
wholly failed. The case of 

Sayed Mustafa y, Amina Begam, [1904] 2. A, L. J. R., 519, 

was a case relating to wakf made by a SAra Muhammadan. 

Even there the wak/ was declared invalid. 


-[RicHarDs, J.—Ifit is true that every wakf to be valid 
must be for the benefit of mankind, how do Sfzas hold that 
Tasiadart &c., are meritorious. |] 


There was a difference between S/za and Sunni lawyers 
as to the definition of wakf. 

Amir Ali, Muhammadan Law, 390, 2nd ed. 

According to the Shias a wakf must be for pious objects. 
According to Sunis a wakf must lead to the benefit of man- 
kind. The question of the validity of a wekf with reference 
to fatehah ceremonies was discussed in 

Phul Chand v. Akbar Yar Khan, (1896) 1. L. R, 19 All, 211, 
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and this was the only reported case counsel could find on the 
point. The learned Judge had not found whether in this case 
there was any purpose of endowment pious, religious, or benefi- 
cial to mankind according to Sunni ideas, He ought to have 
found whether the sect or religion to which the wakf was a 
party countenanced such observances and whether such obser- 
vances were Customary. 


| RICHARDS, J.—If it is allowable to celebrate the anniver- 
sary of the birth of the Prophet, why should it not be the same 
in respect of the celebration of the birth ceremony of the 
fourth Caliph? What will be the distinction in principle ?]. 


So far as the Mualla Sharif, the celebration of the birth 
ceremony of the Prophet was concerned, it was incumbent on 
every pious Musalman. But the basal difference between the 
Sunnis and Shias lay where we came to the position of the 
fourth Caliph. On the whole, according to Sras the endow- 
ment must be for pious purposes, which according to the 
Sunnis must be for charitable objects. 


[A. Raoof—These points were not raised in the court 
below. The plaintiff ought to have raised them there and 
offered evidence in their support] 


The plaintiff came as heir-at-law. The defendants set up 
a wakfnama which the plaintiff challenged. It was for the 
defendants to prove that according to Sunni tenets the en- 
dowment was valid. The deed offended against the rule 
against perpetuity. It was for them who relied on it to show 
that it was nevertheless valid according to Sunni laws. It was 
also to be seen that the waf was not certain as to all the ob- 
jects referred to in it. 


Fatma Bibiv. The Advocate General of Bom., [1881] LL.R., 6 Bom, 42. 


If their lordships were of opinion that any of the purposes 
of wakf mentioned in the deed was illegal the question would 
remain whether the bulk of the property had been dedicated 
for charitable purposes or not, or whether it was a perpetual 
bequest to the mufawalles in the guise of a wakf. ‘The follow- 
ing cases were referred to, l 

Phutchand y. Akbar Yar Khan, [1896] 1. L. R., 19 AIL, 211. 


Muhammad Ahsanulla v. Amarchand, [1889] LL.R , 17 Cal, 498 (P.C.) 
Abul Fata v, Rasamaya, [1894] I. L. R., 22 Cal., 619 (P. C) 
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property to the public. It was only when a specific portion of 
` the income was dedicated to charity, side by side with any 
provisions for the s«tawadlis that a question could arise whe- 
ther a substantial dedication for public charity had been made. 
Any conditions restricting the accountability of the mucawallts 
were certainly void, but so was not the wakf. Here the 
question could not arise whether the whole was a scheme in 
disguise for the benefit of the mutiıwallis. The donor herself 
calculated the income of the endowed property to be Rs. 1,000. 
The position of the mutawallis in respect of expenditure from 
this income was more like that of an executor of a will. 
The mere fact that there could be a possible surplus left with 
the mutawallts would not invalidate the wakf. The whole 
corpus and so the whole income, together with any possible 
increase or diminution, was the subject matter of the wakf. 
The case of 
Muhammad Munawar Ali x Rasulan, [1899] I. L.ER., 21 All, 329, 


related to the wakf ofa Sunni. At page 336 the clauses of 
the wakf are discussed. There a substantial portion of the 
property had not been dedicated for charitable purposes. 
Here the entire property had been so dedicated. 

[RiCHARDS, J.—The question for us to decide then is 
whether or not the lady intended the entire property to be en- 
dowed for pious and charitable purposes and whether the lan- 
guage of the deed gives effect to that intention. ] 


The case of ` 
Luchupul v. Amir Alum, [1882] L L. R., 9 Cal, 176, 177, 


would show how far fatihas, &c., were good purposes for wakf. 


The word Urs as defined in Hughes’ Dictionary of Islam, 
showed that they were ceremonies for the celebration of any 
celebrated saint of Islam. 


[GRIFFIN, J—You contend that the Mutawallis do not 
claim the benefit of any surplus. How would you explain 
clause (2) of the written statement chhor dia gaya (left apart 
&c,)? ]. 

That only meant that only a small portion of the income 
had not been shown as specifically appropriated to any of the 
specific objects mentioned in the deed. That was because the 
up-keep of the estate was expensive. Portions of the mahals 
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were subject to heavy litigation owing to alluvion and deluvion. 
The extra expenses for all these had to be met. The respon- 
dents submitted that no portion of the income was meant for 
their personal benefit. The respondents also relied on 
Phul Chand y. Akbar Yar Khan, |1896] L L. R., 19 All, 211. 
Sayed Mustafa v. Amina, [1904] 2, A L. J. R. 519. 

The original authorities submitted* will show that the whole 
wakf could not be set aside simply because an insignificant 
portion could be said to be unauthorised. The wakf was not 
bad either on the ground that it was illusory or upon the 
ground that the objects were not authorised by Muhammadan 
law. 


Abdul Majid, for the appellant, was heard in reply. 


CoA Vs 
The judgment of the Court was delivered by 


GRIFFIN, J.—The es in this suit seeks to set aside a 
wakfnama, dated the 2nd ~ November, 1902, executed by one 
Musammat Najiban, and for possession of a half share in the 
property dealt with by the wak/fnama,and for mesne profits. 
The plaintiff alleged that the execution of the deed was brought 
about by the undue influence of Kalb Husain, that Najiban 
was insane when she executed the deed and that no valid 
endowment had been created (1) because the objects were not 
legal, and (2) because the endowment was illusory and really 
made for the benefit of Kalb Husain and his brother Ata- 
ullah, the suwtawallis appointed by the wakfnama. This 
appeal is closely connected with Frst Appeal No. 341 of 1906 
decided on the 27th of November, 1908, and also with another, 
First appeal No. 340 of 1906, which it has been unnecessary 
for us to decide inasmuch as the parties compromised it. The 
evidence in all these cases was by consent read as evidence in 
each case. The two connected appeals Nos. 340 and 341 of 
1906 arose out of suits to set aside a deed of sale, executed by 
Musammat Najiban on the 18th of February, 1903, in favour of 
Kalb Husain on the grounds of the insanity of Musammat 
Najiban and the undue influence of Kalb Husain. The case 
of the plaintiff, so far as the plea of insanity was concerned, 
completely failed and we have given our reasons at length in 
First Appeal No. 341 of 1906 for holding that the case founded 

*Appendix. 
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on undue influence has also failed. The court below decided 
in favour of the plaintiffin the connected cases on the ground 
that the transaction came under the provisions of section 16 
of the Contract Act. But the present suit was dismissed, the 
court below being clearly of opinion that Najiban was not 
insane and that undue influence was not proved. We agree 
with the court below in this finding and we do not think it 
necessary to discuss the evidence particularly as we have al- 
ready dealt with it in our judgment in First Appeal No. 341 
of 1906. 

There remains the question of the validity of the wakf/nama. 
In the court below this was certainly not the main ground ‘of 
attack on the wakfnama, but it was raised by the pleadings 
and has been argued by Mr. Abdul Majid in support of the 
appeal. Najiban, it is clear from the evidence, was piously 
and charitably disposed for a number of years before her 
` death. She had built an Jyzamdera at a cost of several thou- 
sand rupees. She was in the habit of keeping fazzas and 
distributing gifts of food in charity. Her expenses in these acts 
of charity amounted to Rs. 1,000 or Rs. 1,200 a year. She took 
a special interest in these matters. Before her death she made 
a pilgrimage to Mecca and after her return she continued 
the same pious course of action. All this clearly appears from 
evidence. The endowed property, which of course includes 
the mambara, is stated in the wak/nama to be worth Rs. 
40,000. The landed property exclusive of the Jmamdbara 
is worth Rs. 30,000. It appears that the tenants were some- 
what unruly and there was considerable amount of litigation 
in realizing the rents. Part of the landed property consisted 
of a share in an alluvial mahal, the income of which was 
subject to fluctuation. The wakframa is to the following 
effect :— 

“Whereas there are a § biswa zamindari share in 10 biswa patti 


surké in the village Gurganwan, pargana Aonla, and a puca newly built 
house used as /mambara, No gf,, in Barielly near the library, bounded 
as given below, worth Rs. 40,000, and I am up to this time in proprietary 
possession thereof without the participation of any one, I have now in 
a sound state of body and mind without coercion and of my own accord 
made a wakf of the whole of the said property, e. 5 biswas of 
the village Gurgawan and the house used as /maméara together with 
all the original and appended rights, zamindati appurtenance, ser land, 
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groves, collection houses, aġadi, ġagar (market), all the sewa? items and 
muafis, etc., including muñruka lands, for religious and charitable purposes 
subject to the following conditions and have appointed Kalb Husain, 
general attorney, and Ataullah, sons of Shaikh Sanaullah, as smutawallis 
(superintendents) of the endowed property and put the said mutawakiis in 
possession thereof like myself. I shall get mutation of names in respect of 
the said zamindari share duly effected in the revenue department (Court). 


1. The said mufawall/s should collect rent and every sum of money 
due in respect of the endowed property, and pay the Government revenue, 
the village expenses and the salarics of the servants and out of the remain- 
ing amount of net profits they should pay under their own management 
Rs, 200 annually for the expenses of milad (birth anniversary) of the last 
of the Prophets (may the mercy of God be upon him) and that of Al Mur- 
taza in the months of Rabi-ul-awwal and Ramzan respectively, Rs. 600 for 
the expenses of making offerings and keeping /azfas in honour of the 
chief of the martyrs, namely, Imam Husain and Hasan (may peace be on 
them) in the month of Muharram, and Ks. 200 for the expenses of the 
death anniversary of the dead persons and the repairs of the /waniéara. 


2. The said mufawallis shall, in no case, have power to sell or 
mortgage the endowed property, nor shall the said property be hable to 
pay the debt due by the mwxu/wa//1s or to be sold by auction, 


3. Should the said wufavallis die without appointing any one as 
mutawaitis or their representative, a qualified male descendant of the 
present wu/awatlis shall be appointed as mafawalls ; no other person 
shall have a right to be appointed as mufawai/i. On the other hand 
this order of succession shall remain in force for all eternity generation 
after generation. No committee or society can interfere in the endowed 
property inasmuch as the profits of the said endowed property have been 
dedicated for the maintenance of charitable purposes and offerings so 
that my name may be perpetuated in this world as well as in the next 
world and my soul benefitted in the next world. 

4. All the proceedings in the civil, criminal and revenue courts and 
in the Honourable High Court, Board of Revenue, Privy Council and all 
the departments in India relating to the affairs of the endowed property 
shall rest with and be taken under the control of the mufazeallrs, 

5. I have made the endowed property God’s property from this 
day and divested mysclf of all proprictary connection therewith. After 
agreeing to the aforesaid conditions, | have executed this deed of endow- 
ment, in order that it may stand as autbority and be of use when 
needed.” 


It will be noticed that the szutawallts are directed to collect 
the rents, then to pay the Government revenue, the village 
expenses and the salaries of the servants, and then to apply 
the net profits in certain proportions, 


Peete a 
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The actual amounts are set out. They come to a sum of 
Rs. 1,000. It isargued that the property must yield a net 
profit of more than Rs. 1,000 per annum and that as only 
Rs. 1,000 is appropriated, the balance would all come into the 
hands of the szztazvallis, Kalb Husain and Ata-ullah, benefici- 
ally. As regards this it must be borne in mind that it is not 
only Rs. 1,000 which is appropriated by the donor to the 
service of God. She expressly says that the entire property 
is appropriated to the service of God. Mr. Abdul Raoof, Counsel 
on behalf of the respondents, repudiates all claim to any bene- 
ficial interest to any part of the income of the estate. If we 
assume for the purposes of this branch of the case that the 
objects of the wakf were legal and that the wakfnama was 
duly executed, the onus of showing that having regard to the 
value of the property, the wakf was merely illusory lay upon 
the plaintiff. We have been referred to the extract from the 
khewat af 1310 Fasli, exhibit 15. C., in which the Government 
revenue of the entire 10 biswa share owned by Najiban is 
shown as Rs. 3,912 and to an extract from Jamaband? for 1310 
Fasli showing the income of the 10 biswa share for that year. 
The patwari of the village was examined as one of the plain- 
tiffs witnesses. He stated that the Government revenue was 
Rs. 4,537-14-7.. That statement was allowed to go unchalleng- 
ed and it was accepted by the court below. This witness 
further stated that the village expenses according to the 
account fnrnished to him by the agent amounted in 1312 Fasli 
to Rs. 2,244-2-9. The village expenses and the expenses of 
the management seem no doubt very high, but we think it 
very probable that for many years the village had been manag- 
ed in an extravagant way. Musammat Najiban had been a 
prostitute and a dancing girl. It appears that the whole 10 
biswa share had been leased out for a term of 14 years from 
1878 to 1892 at a rent of Rs. 2.000. This would leave only 
Rs, 1,000 as the profits of the endowed property. This lease 
had expired in 1892 and the estate is now probably of greater 
value but we do not think that there would be a very large 
surplus over and above Rs. 1,000 after defraying the pay of the 
servants and the costs of managing the estate. Under the 
wakfnama the mutawallis get no remuneration for their services 
and they would of course be justified in paying for the ser- 
vices of a manager of the property. Taking all the evidence 
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into consideration we are clearly of opinion that it can not be 
said that the main object of the wakfnama was to benefit 
the sutawallss under the guise of religious and charitable 
endowment, On the contrary there was a dedication of the 
entire property to the objects set out in the wakfnama. 


The only point that remains is the question of the validity 
of the objects of the endowment. The parties are Sunnis 
and it is contended that to endow the property for the 
purpose of celebrating the mad of Ali Murtaza is not 
good according to Hanafi School, although it is admitted 
that a like celebration of the siad of the Prophet stands on 
quite a different footing and is valid. The appropriation 
of Rs. 600 to Mukarram is also challenged on like grounds. 
We have been referred to no authority forbidding the 
celebration of the birth of Ali Murtaza. As to the Mukar- 
ran expenses, the deed provides for the making of the offer- 
ings, z.e. feeding of the poor on the occasion of the Muharram. 
This is clearly a charitable object and the keeping of the tastas 
is a pious and religious ceremony not restricted solely to the 
Shia sect. It may be that the mode of observing the ceremony 
differs in the case of each sect, but we are satisfied that in the 
present case the intention of the donor was to continue and 
perpetuate the religious ceremonies and charitable works in 
which she had been engaged during her life. The remaining 
Rs. 200 is appropriated to the death anniversaries (barsi ammat) 
and to the repairs of the /zzambara. The latter is admittedly 
a legitimate object of wakf. The contention of the respon- 
dents is that the death anniversaries (barsi ammat) should 
be understood as meaning the death anniversaries of the 
the members of Najiban’s family and we think that this is a 
reasonable interpretation to be put on the words. We have 
come to the conclusion after considering the evidence and the 
arguments that the wa&/nama was not illusory and there was 
an intention of creating a substantial waf for pious and 
charitable purposes and we hold that the objects for which the 
wakf was created were valid. We therefore dismiss this ap- 
peal with costs including in this Court, fees on the higher 
scale. 


J-P. Appeal dismissed, 
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GULALI 
VErSUS 


KING EMPEROR.* 
Penal Code (Act XLV of 1860), section 302—Dhatura poisoning —Large 
guantity—Intention not to kili—E fect of death. 

Where a man gives D/a/ura to another in such a large quantity as 
to result in his death within 3 or 4 hours, although he may not have 
had any intention to kill, he must be held to have known that his act in 
giving a dangerous substance in such a quantity was likely to cause death. 

CRIMINAL APPEAL from an order of S. R. Daniels Esq., 
Sessions Judge of Banda. 


The material facts appear from the judgment. 


W. K. Porter (Assistant Government Advocate), for the 
Crown. 

The judgment of the Court was delivered by 

AIKMAN, J.—The appellant Gulali e/zas Ajudhya has been 
convicted of an offence punishable under section 302 of the 
Indian Penal Code and sentenced to transportation for life. 
He has also been convicted of an offence punishable under 
section 328 of the Indian Penal Code and sentenced to 10 
years’ rigorous imprisonment. The sentences have been order- 
ed to run concurrently. We have read through the whole of 
the evidence and we see no reason whatever to doubt the 
prisoner's guilt. On the 29th of May last he attached himself 
to an old man Arjun and his grandson Ram Nath, who had 
gone to Mahaban to purchase an ox. He was previously 
unknown to them. He said that he was a Thakur of Chilik- 
purwa and that he too had come to buy an ox. He remained in 
their company from 2 or 3 gharis after sunrise until after noon. 
Both Arjun and his grandson partook of the food which the 
accused had procured. The accused pressed them to go to the 
village Karahra where he said he had seen some bullocks for 
sale. After going a short distance Arjun became ill and fell 
to the ground unconscious. He and his grandson were seen 
lying on the road that same evening. The grandson was 
dead. Arjun and the grandson were seen by the Hospital 
Assistant, who found in each case the pupils of the eyes dila- 
ted.. When Arjun was found, he was seen to be plucking at 
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the ground with his hands. The brain of Ram Nath was 
congested and in the opinion of the Hospital Assistant the 
congestion was probably caused by poison. Although no 
poison was found by the chemical examiner in the portion of 
the viscera of Ram Nath sent to him, we think that there can 
be little doubt that dhatura had been administered. When 
Arjun came to himself, he found that he had been robbed of 
his money and his grandson’s ear-rings had been taken away. 

The dhotis of both had also been taken away. At that 
time no trace was found of the person who had been in the 
company of Arjun and the deceased. 

On the 19th of June two more men, Girdhari and Hallia, 
were joined by an utter stranger, who pursuaded them to 
partake of food which he gave them. They both became un- 
conscious. Before the accused could make off, some resi- 
dents of Nathupura came up and had their suspicions 
aroused by what they saw. They arrested the accused as he 
was attempting to make off and he was taken to the police 
station and sent to the Hamirpur jail. There on the Ist of 
July he was picked out by Arjun from amongst a number 
of under trial prisoners as the man who had been in his com- 
pany for several hours on the 29th of May and had given 
him the food, after eating which he became unconscious and 
his grandson died. No reason is assigned to account for 
Arjun or the other witnesses falsely identifying the accused. 
The evidence of the Hospital Assistant and of the Chemical 
Examiner clearly proves that Girdhari and Hallia were. 
drugged with datura. The prisoner called evidence to prove 
an altor which we agree with the learned Judge in considering 
quite insufficient to shake the strong case for the prosecu- 
tion. Wesee no reason to interfere with either conviction. 
Although death does not always follow from dhatura poison- 
ing, yet it does follow in a considerable proportion of cases. 
Here the accused must have given dhatura to Ram Nath 
in such a large quantity as to result in his death within 3 or 
4 hours. We consider therefore that although he may not 
have intended to kill Ram Nath, he must be held to have 
known that his act in giving a dangerous substance in such 
a quantity was at least likely to cause death. We find no 
reason for interference and dismiss the appeal. 

Appeal dismissed. 
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HAMID-UN-NISA BIBI 
Versus 


NAZIR-UN-NISA BIBI AND ANOTHER.* 


Suit by a Muhammadan wife for dower—Suit decreed—Transfer by 
husband to second wife of property in lieu of dower—Suit by first 
wife to set aside transfer—Combination of second wife with husband 


for the improper purpose of defeating the first wifes claim necessary 
to be determined. 


Where the first wife ofa Muhammadan having obtained a decree for 
dower instituted a suit to set aside the transfer of substantially the whole 
of the husband’s property in favour of the second wife in lieu of dower 
due to her, such transfer taking place within five days of the institution 
by the first wife of her suit for dower, Ae/d that it was not enough to 
find that the transfer to the second wife was unimpeachable having been 
made for a debt really due, but that it must be determined whether or 
not the second wife combined with the husband in carrying out the 
transfer for the improper purpose of defeating the claims of the first 
wife, If she did, she would not be'a transferee in good faith. 

SECOND APPEAL from a decree of C. Rustomji Esq, 
District Judge of Allahabad, confirming a decree of Pandit 
Raj Nath Sahib, Subordinate Judge. 


Suit for avoidance of a transfer, 

Abdul Majid, for the appellant. 

Te; Bahadur Sapru, for the respondent. 

The material facts will appear from the judgment. 
The following judgment was delivered by 


STANLEY, C. J. This appeal arises out of a suit brought by 
the first wife of the defendant Ali Jawad for a declaration that 
a transfer made by him on the 6th of December 1904 sub- 
stantially of all his property in favour of his second wife was 
void against her. It appears that the appellant Hamid-un-nissa 
Bibi demanded her dower from her husband and instituted a 
suit for the recovery of it on the Ist of December, 1904. Five 
days after the institution of this suit Ali Jawad made the 
transfer which is impeached in this suit. On the 22nd of 

*S. A. No. 1324 of 1907. 
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February 1905 the plaintiff appellant obtained a decree for her 
dower amounting to Rs. 5,000 and forthwith proceeded to 
execute her decree. She was resisted by the defendant respon- 
dent Musammat Nazir-un-nissa and in consequence the suit 
out of which this appeal has arisen was instituted. 


The court of first instance dismissed the plaintiff's claim. 
Upon appeal the learned District Judge affirmed the decision 
of the court below. 


The main ground of that appeal was that the deed of 
transfer in question was a collusive and fictitious document, 
and that the dower of the defendant was only 500 dirhams 
and not, as she alleged, Rs. 20,000. As regards the amount 
of the dower both Courts find that the dower of the defend- 
ant Nazir-un-nissa was Rs. 20,000, but the learned District 
Judge finds that the impeached deed of transfer was un- 
doubtedly a device on the part of Ali Jawad to deprive his 
first wife of the fruits of her victory in her suit for dower. 
He refers to a number of authorities and observes: “Taking 
the trend of all these rulings I am of opinion that the deed of 
gift cannot be looked upon as a fraudulent transaction.” He 
then says “at the time of the gift the dower of the second 
wife was still due to her and constituted a valid debt in pay- 
ment of which he could under the law make a-valid gift of all 
his property to her,” and then he observes “I must therefore 
hold that in law the transaction is unimpeachable.” Now it may 
be true that a transfer by Ali Jawad to his second wife of all 
his property in satisfaction of her dower may be a valid and 
unimpeachable transaction, but that is not the sole question 
for determination. Having found that the transfer to his 
second wife was made by Ali Jawad for the purpose of defeat- 
ing his first wife’s claim and depriving her of the fruits of her 
successful litigation, it was necessary for the learned District 
Judge to determine whether or not the second wife was a 
party to the improper conduct of her husband. In other 
words whether or not she combined with her husband in 
carrying out the transaction in question for the improper 
purpose of defeating the claims of the first wife. If she did 
so combine, she would not be a transferee in good faith. 
It was further alleged that there was in reality no real and 
genuine transfer by the husband to his second wife. Before 
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therefore we can determine this appeal we must have definite 
findings upon the following two issues :-— 


1. Whether the transfer of the 6th of December 1904 was 
a real transaction or merely colourable ? 


2. Was the defendant Nazir-un-nissa a transferee of the 
property comprised in that transfer in good faith? 


We refer the above issues to the learned District Judge 
under order 41, rule 25, Civil Procedure Code. These issues 
he will determine upon the evidence already before him. On 
return of the findings the parties will have the usual ten days 
for filing objections. 

Issues remitted. 


CHAIL BEHARI LAL 
VETS tS 
GULZARIMAL AND ANOTHER.* 


Flindu law—Mitakshara—Jotnt family—Fathers debt—Son's pious obli- 
gation—Suit by credttor—Defences open to son— Burden of p100f— 
Nature of evidence required to prove tnmorality—Constderation. 


Where a Hindu father executed certain Aundis and a hypothecation 
bond as collateral security, and after his death the creditor sued the 
debtor’s sons to recover the amount due on the Auad?s by sale of the hy- 
pothecated property, Ae// that ina case of this kind the burden of proof 
lay on the son to show that by reason of the nature of the debt he was 
_discharged from the pious obligation of paying it; that evidence of a 
general character was not sufficient for the discharge of the ows which 
lay on the son, who must prove that the particular debt in question had 
been incurred for an immoral purpose. Held further that as to the ques- 
tion of want of consideration, the burden of proof was also on the son. 


FIRST APPEAL from the decree of Sayed Zain-ul-Abdin 
Khan, Subordinate Judge, Cawnpore. 


Suit for enforcement of hypothecation, 

The material facts appear from the judgment, 
The suit was decreed by the court of first instance. 
Bhawani Baksh y. Ram Dat, [1891] 11 A. W. N, 57. 


Badri Prasad v. Madan Lal, [1893] 13 A. W. N., 52. 
Lachinit Prasad v. Narendro Ktshore,[1891] I. L. R., 14 Al, 169, P. C3 


were relied upon by that court. 
*F. A. No. 231 of 1894, 
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Ram Prasad and Sundar Lal, for the appellant. 
T. Conlan and Sheo Charan Lal, for the respondents. 


The judgment of the Court was as follows :— 


Khurshed Bahadur, the father of the defendant, drew 
a Hundt for Rs. 4,000, on himself in favour of the plaintiffs 
and as collateral security he executed a hypothecation bond. 
That Hundi was renewed and four Auadrs for Rs. 1,000 each 
and one for Rs. 451 (the latter representing the interest 
which had accrued on the amount of the first Hundi) were 
granted by him to the plaintiffs and the collateral security 
was continued. Khurshed Bahadur having died the present 
suit was brought to recover the amounts due on the Hundts 
last mentioned by sale of the property hypothecated in the 
security bond. The defendant raised several objections to 
the claim, only two of which have been urged in this appeal. 
Those objections were that there was no consideration for the 
Hundis and that the debt was incurred for an immoral pur- 
pose. The court below has overruled those objections and 
has granted a decree to the plaintiffs. It is contended here 
that the defendant has proved that the debt in question was 
incurred forimmoral purposes. There can be no doubt that 
the burden of proof in a case of this kind is on the son to 
show that by reason of the nature of the debt he is dis- 
charged from the pious obligation to pay it. The evi- 
dence which has been read to us falls far short of prov- 
ing that the particular debt impugned was tainted by im- 
morality. All that the evidence shows is that Khurshed Baha- 
dur was given to drink and was a man of extravagant habits 
and there is some evidence that the plaintiffs knew what his 
character was. Weare of opinion that evidence of general 
character is not sufficient for the discharge of the onus which 
lies on the son. He must prove that the particular debt in 
question was incurred for an immoral purpose and this the 
defendant has not been able to do in this case. 


As for the question of want of consideration the burden of 
proof was also on the defendant and that burden has not been 
discharged. The appeal fails and is dismissed with costs in- 
cluding counsels’ fees on the higher scale. 


H. B. S, Appeal dismissed, 
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RAM KUMAR SINGH AND OTHERS 
VEF SUS 
SHAIKH ALI HUSAIN.* 


Assauli—Tort—Suit for damages—Exemption of one of several joint tort- 
feasors— Whether release of all. 


Where the plaintiff in an action for damages against several persons 
convicted of having beaten him compromised with one of them to the 
extent of the liability of that particular tort-feasor, Ae/d that the others 
remained liable and were not exonerated from liability by reason of one 
man admitting his own guilt and agreeing to pay his guo/a of damages. 

APPEAL under section 10 of the Letters Patent from the 
judgment of RICHARDS, J., confirming a decree of Maulvi 
Saiyed Tajammul Husain, Subordinate Judge of Jaunpur, 
modifying a decree of Maulvi Shamshuddin Khan, Munsif 
` of Jaunpur. 

Suit for damages for assault. 


The plaintiff was assaulted and beaten by the defendants. 
Thirteen men were criminally prosecuted with the result that 
eight of them were convicted. After the conviction, the plain- 
tiff brought a suit against those thirteen persons for damages for 
injuries sustained by him and claimed Rs, 325 as the amount 
of damages. During the progress of the case one of the 
defendants admitted the liability and represented to the court 
that he was willing to pay Rs. 25 as his share of the damages 
claimed by the plaintiff, and prayed that he might be exempted 
from the suit. The plaintiff accepted the amount and signified 
his willingness to exempt the defendant who thus paid his 
share of damages. The court passed a decree against the 
defendants and exempted the party who had already paid 
and who had not been found guilty. On appeal to the Dis- 
trict Court, the amount of damages was reduced. A second 
appeal was preferred by the defendants to the High Court, on 
the ground that inasmuch as the plaintiff had accepted from 
one of the defendants a sum of Rs, 25 in satisfaction of his 
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liability, the plaintiffs claim against the other defendants could 
not proceed. RICHARDS, J., dismissed the appeal. His judg- 
ment is reported in A. W. N., 908, p. 190. 


The defendants appealed under section 10 of the Letters 
Patent. 


Satya Chandra Mukerzee, for the appellants, contended that, 
since the plaintiff had accepted Rs. 25 from one of the 
defendants and had exempted him, he could not maintain his 
claim as against the other defendants. The act of the plain- 
tiff amounted to a release of the other defendants, 


He cited 
Underhill on Torts, 112 & 113 
Pollock on Torts, 7th edition, 194. 
Brinsmead v. Harrison, [1872] Le R., VIIL C. P., 547. 
T; hurman v. 4d, [1840] 16 A & E, 453. 
Muhammad [shag Khan, for the respondent, was not heard 
in reply. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The circumstances under which this 
appeal has arisen are as follows. The plaintiff Sheikh Ali 
Husain was mercilessly beaten by some persons including 
some of the defendants in this suit. 13 persons were prosecuted 
for this assault, with the result that 8 were convicted. After 
the conviction of these parties the plaintiff instituted the suit 
out of which this appeal has arisen for damages for the 
injuries sustained by him at the hands of his assailants. He 
claimed a sum of Rs. 325. Amongst the defendants were the 
8 persons who were convicted of the assault. During the pro- 
gress of the case one of the defendants admitted that the 
assault had been committed and represented that he was 
willing to pay a sum of Rs, 25 as his share of the damages 
claimed by the plaintiff. As the sum of Rs. 325 only was 
claimed in the suit, it will be seen that Rs. 25 represented the 
proportionate share of the damages, which the defendant in 
question would be in fairness bound to pay. The plaintiff was 
willing to accept this amount and so certified to the Court. 
The Court of first instance decreed the plaintiffs claim as 
against 8 of the defendants and in its decree exempted the 
party who had paid or secured the payment of the Rs, 25 
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and also the other defendants from the operation of the 
decree. On appeal this decree was upheld with this modifica- 
tion that the damages were reduced toa sum of Rs. 150. A 
second appeal was preferred to this High Court, mainly on 
the ground that inasmuch as the plaintiff had accepted from 
one of the defendants a sum of Rs. 25 in satisfaction of his 
liability the plaintiffs claim against the other defendants 
could not be sustained. Reliance was placed upon the leading 
case of Brinsmead v. Harrtson (1) in support of this conten- 
tion. The learned Judge did not accede to the argument 
advanced by the appellants before him and dismissed the 
appeal. Hence this appeal under the Letters Patent. 


We think that the learned Judge of this Court was right 
in the conclusion at which he arrived. The fact that one of 
several tort-feasors in the progress of a suit admits his liability 
as well as that of the other defendants and agrees to pay a 
sum of money in satisfaction of his liability’ does not exo- 
nerate the other defendants, who may be found responsible for 
the acts complained of, from liability. In the case of Brinsmead 
v. Harrison, one of the tort-feasors, was sued for damages for 
trover of a piano and damages were recovered as against 
him. In that case it was held that a suit against the other 
tort-feasor could not be sustained for the same cause of 
action, notwithstanding the fact that the judgment already 
recovered remained unsatisfied. That is a very different case 
from the case before us, In the case before us all the tort- 
feasors were sued in one and the same suit and judgment was 
not recovered only against the party who had admitted his liabi- 
lity in the progress of the suit and had agreed to pay a sum 
of money in satisfaction of his liability. Another case which 
was relied upon by the learned vakil for the appellants is the case 
of Thurman v. Wild (2). This case does not appear to us to 
assist the appellants. In it an action was brought for damages 
for a trespass committed by the defendant as servant and by 
command of his master. It was held that the acceptance of 
satisfaction by the plaintiff from the master was a good defence 
to an action against the servant. The ground upon which 
this decision was arrived at is to be found in the judgment of 


(1) 1872} L. R. VII, C. P., 547. 
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LORD DENMAN at page 461 of the report. The passage runs 
as follows :—“ He (z. e. the plaintiff) has chosen to accept from 
one of the trespassers a compensation for the whole trespass, 
and in discharge of all parties, and whether this was rendered 
with or without the consent of some of them he is equally 
barred as against all.” The ground therefore of this decision 
was that the plaintiff had accepted complete redress from one 
of two joint tort-feasors, and having done so he could not 
sustain a suit against the others, as LORD DENMAN says :— 
“ He had accepted a compensation for the whole trespass and in 
discharge of all parties” We think under the circumstances 
that the learned Judge of this Court was perfectly right in 
dismissing the appeal to him and we accordingly dismiss this 
appeal with costs. 


Peper: Appeal dismissed. 
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GOBINDI 
VETSHS 
SAHEB RAM AND OTHERS.* 


Civil and Revenue Courts—Question of title decided by Ciuil Cour t— 
Subsequent suit for protits—Recordcd _co-sharer—Presumption— 
Agra Tenancy Act (fl of r901), s 201 (3). 


Where a Civil Court of concurrent jurisdiction has already deter- 
mined the extent of the proprietary right possessed by the plaintiff, in 
a subsequent suit for profits, thereis nothing left for the Revenue Court 
to presume, and the question as to the nature of the presumption under 
section 201 (3) of the Tenancy Act does not arise. 

SECOND APPEAL from the decree of Khetter Mohan Ghosh, 
Esqr., second additional Judge, Aligarh, reversing the decree 
of G., Flowers, Esqr., Assistant Collector, 1st class, Aligarh. 
Suit for profits under section 165, Tenancy Act. 


* S, A. 942 of 1907. 
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The facts of the case were briefly these :— 


The plaintiff Musammat Gobindi is the widow of one Har 
Prasad who died leaving an adopted son, Brij Narain, and a 
cousin, Saheb Ram (defendants). In 1901 Musammat Gobindi 
sued in the court of the Munsif, Hathras, to recover her share 
in certain properties against Brij Narain and Saheb Ram. This 
suit was referred to arbitration and a decree was made in the 
terms of the award on October 8, 1901. Under the award out of 
89 bighas 2 biswas, which constituted one half ofa 3 biswa share 
in mauza Lahra (property now in suit), 73 bighas 3 biswas 
were allotted to Musammat Gobindi and the remainder to 
Brij Narain, but Musammat Gobindi was directed to pay the 
entire Government revenue for the moiety share. On Octo- 
ber 19, 1901, Musammat Gobindi applied to the Revenue Court 
for the expungement from the proprietary register of the 
names of the defendants and for the entry therein of her name 
in respect of 73 bighas 3 biswas. Anenquiry was made and 
the Tahsildar recommended that the entry prayed for should 
be made. On November 18, 1902, the Assistant Collector, 
rst class, passed the following order : “ Musammat Gobindi's 
name will be entered in the £#ewat as recommended by the 
Tahsildar. The objector has failed to show why Brij Narain’s 
name should be retained.” The result was that Musammat 
Gobindi’s name was entered in the #Aewat in respect of the 
half share aforesaid. 


Musammat Gobindi sued to recover profits in respect of 
this half share for 1310 to 1312 Fasli. Saheb Ram defendant 
pleaded that she was not entitled to the whole of this share 
and had recovered the profits to which she was lawfully en- 
titled. The Assistant Collector held that he could not go 
behind the recorded share in the A4ewat, and he decreed 
the claim. The lower appellate court found sufficient material 
on the record for the conclusion that the entry in the Khewat 
was incorrect, and holding that the plaintiff owned only 73 
bighas and 3 biswas and was in possession thereof, dismissed 
the claim. The plaintiff appealed. In view of the conflict 
of authority upon the question as to the proper interpretation 
to be placed upon section 201, Agra Tenancy Act, RICHARDS, 
and GRIFFIN, JJ., referred this second appeal to the Full 
Bench. 

20 
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DEA Banerji, for the appellant, submitted that the plain- 
tifs name was entered in respect of a half share by a com- 
petent Revenue Court after a consideration of the decree of 
the Civil Court and the objections preferred by the present 
defendants. The latter submitted to the order of the Assis- 
tant Collector, which became final. There was no question 
of fraud and the order was not open to collateral attack. The 
defendants might have appealed or applied for review of 
judgment, if they deemed the order erroneous. That order 
could not now be treated as a nullity, and the Revenue Court 
under section 201 (3), Agra Tenancy Act, was bound to give 
effect to the mutation of names carried out in pursuance of 
that order. 


Section 201, Tenancy Act, provides for two classes of cases, 
namely, (1) where the name of the plaintiff is not recorded 
and (2) where the name is recorded in the Revenue papers. 
In the former case the Revenue Court, upon a question of 
proprietary title being raised before it may refer the plain- 
tiff either to the Civil Court or constitute itself a Civil Court 
and proceed to determine the question. Where, however, 
the plaintifs name has already been put upon the record by 
the Revenue Court, in a subsequent suit before the same court, 
it is not called upon to embark upon a further enquiry, but 
is entitled to act upon the entry as conclusive for its purposes. 
Where the Revenue Court has got this entry for its guidance, 
it will abstain from deciding the question of title and leave 
the party who impugns the title of the recorded co-sharer 
to establish his contention by recourse to the Civil Court. 
The proviso confers no right of action in the Civil Court 
upon the plaintiff, and makes it clear that the intention of 
the legislature was to avoid a conflict of jurisdiction by 
making the Revenue Court follow the record where such 
record existed. Sections 44 and 57 of the Land Revenue Act 
show that there is a rebuttable presumption in favour of the 
truth of entries in Revenue papers, and if the legislature in- 
tended no higher presumption than that provided for in those 
sections, it was not necessary to enact section 201 (3), Tenancy 
Act. The words “shall presume” were not terms of art or 
techncial words known ‘to the common law of England or 
elsewhere. Taylor, for instance, in Part I, Chapter V, of his 
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Law of Evidence, had not used that expression, though he had 
classified presumptions of law as conclusive and disputable. 
The expression “shall presume” had not been defined in the 
Tenancy Act or the General Clauses Act. There was a 
definition in the Indian Evidence Act, but as that Act was 
not zn part materia with the Tenancy Act there was no 
warrant for interpolating that definition into the Tenancy 
Act. The intention of the legislature being clear should be 
given effect to, as the words used were capable of bearing the 
meaning which the legislature intended and there was nothing 
in the context or the scheme of the Tenancy Act which 
compelled the Court to defeat the obvious intention of the legis- 
lature by putting a restricted meaning upon the words used. 

Budge v. Andrews, [1878] L. R., 3 C. P. D., 51, 521, 

Umacharan y. Ajadannissa, [1285] I L. R 12 Cal, 430. i 

Q. E. v. Hori, [1899] I. L. R, 21 All, 391, 396, F. B. 

Where the legislature had intended only a rebuttable 
presumption in the Tenancy or the Land Revenue Acts, it 
had been careful to qualify the words “shall oresume” by 
other words like “until the contrary is shown” [sections 35, 
108 (2), Act II of 1901]. In section g of that Act the words 
“conclusive proof” had been used, but the entry in that case 
was conclusive for all courts and no right of civil suit in 
favour of any party had been reserved. The plaintiff who had 
succeeded in getting his name recorded in Revenue registers 
should not be placed in a worse position than one who had 
failed to do so, as he clearly would be if the Revenue Court had 
power to determine the question of title adversely to him 
and he had no right to obtain an adjudication from the Civil 
Court. The object of the legislature is that Revenue officers 
should prepare the record of rights with care and abide by 
the same, and it is only if they do so that multiplicity of 
actions can be prevented. 


He cited and commented upon the following cases :— 


Dil Kunwar v. Udat Ram, [1906] I. L. R., 29 All, 148, 

Banwari Lal v. Niadar, [1996] I. L. R., 29 All., 158. 

Dhanka v. Umrao Singh, [1907] 4 A. L. J. R, 166; 5. C on appeal, 
I. L. R, jo All, 58. 

Niaz Ali v. Govind Ram, [1908] 28 A. W. N., 187. m 

Bachan Singh v. Karan Singh, [1908] 5 A. L. J. R., 495. 
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Guisar: Lal, for the respondents, submitted that there 
was a clear decree of the Civil Court deciding that the plain- 
tiff was entitled to a definite share. This decree had become 
final and should be given effect to. Sections 199, 201, 202, 
Tenancy Act, show that the policy is that questions of title 
are to be decided by the Civil Court and that decision is to 
bind the Revenue Court. Why should the parties here be 
referred again to the Civil Court? The order of the Assistant 
Collector is very clear. It accepts the recommendation of 
the Tahsildar, so the plaintiffs name should have been recorded 
in respect of 73 bighas 3 biswas only. 


The legislature did not mean a conclusive presumption 
by the words “shall presume” in section 201, Tenancy Act. 
Wherever the legislature meant a conclusive presumption, 
it used words like “ conclusive evidence.” See, for instance, 


Criminal Procedure Code, section 7 ; 


Land Acquisition Act, section ó ; 
Act XX VII of 1871, section 6. 


In no other Act the words “shall presume” seem to have 
been used to mean a conclusive presumption. 


The argument based upon the proviso to section 201, 
is not sound, because the right of suit is there given not to 
the defendant alone but to any person. 


[ AIKMAN, J.—If, as you say, the presumption is rebuttable, 
and the court can decide whether the presumption is rebutted, 
suppose it does decide in a case that the presumption has 
been rebutted, what will be the plaintiff's remedy ?] 


The plaintiff might bring a suit independently of the 
proviso, The provisions of section 199 have not been made 
applicable to section 201 (3), but if the plaintiff has the title 
it cannot be taken away by an order of the ‘Revenue Court. 
The Revenue Court does not sometimes correct an erroneous 
khewat even if moved to do so. 


If the policy of the Act is not clear, the words “ shall 
presume” should be interpreted in the sense in which they are 
ordinarily.understodd by lawyers in India. He referred to 


Maxwell, /nterpretation of Statutes, 51 ; 
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S. A., No. 358 of 1907 decided by KNOX and AIKM\N, JJ., on 
May 27, 1908, 


and relied strongly upon 
Dil Kunwar v. Udai Rain, [1906] 1. L. R., 29 AIL, 148 ; 
Dhanka v. Umrao Singh, [1907] 1. L. R, 30 Al, 58. 


S. C. Banerji heard in reply, 


The following judgments were delivered : 


KNOX, J—The facts out of which this appeal arises are 
as follows :— 


The appellant Musammat Gobindi was plaintiff in the court 
of first instance. She brought the suit out of which this appeal 
has arisen to recover Rs, 397, principal and interest, on account 
of profits for the years 1310, 1311 and 1312 F. She alleged 
that her share in the village Lahra was half, and that the defen- 
dants respondents owned the other half. The respondents 
replied that she had not correctly given the extent of her 
share, that under an arbitration award which had been made 
a decree of court, 73 bighas 3 biswas were given to her out of 
89 bighas 2 biswas, half of a 3 biswas Aagtat in khata khewat 
No. 6 .of mauza Lahra. Other matters were also urged in 
reply, But we are not concerned with those at present. The 
court of first instance held that the appellant’s share was 
half 3 biswas as recorded in the £Aewat, refused to go behind 
the recorded share, and decreed profits in her favour in 
proportion to this recorded share. The lower appellate court 
refused to accept the entry in the £Aewat, held that it was 
an incorrect entry, that the appellant owned only 73 
bighas 3 biswas of land, and that on this footing was enti- 
_ tled to no profits. It accordingly set aside the decree 
of the lower court and dismissed the plaintiff’s suit. In 
appeal before us it has been urged that as the appellant isa 
recorded co-sharer of half of 3 biswa share, she is under section 
201, clause (3) of the Tenancy Act of 1901, entitled to a 
- decree for the full amount claimed by her, that the court 
below could not go into the question as to whether the plaintiffs 
proprietary title was to be restricted to a lesser area than that 
recorded in the #Aewat. On this case coming before this 
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Court, it was at first thought that the decision of the questions 
raised in the appeal turned upon the interpretation to be put 
upon clause (3), section 201, of the Local Act No. II of 1901, 
and as that clause had been differently interpreted by learned 
Judges in this Court in Dil Kunwar v, Udat Ram ('), Banwari 
Lal v. Niadar and (°), Dhanka v. Umrao Singh (3), the learn- 
ed Chief Justice, directed that the appeal should be laid before 
a Full Bench of this Court. 


In view however of the fact that the extent of the pro- 
prietary rights of the appellant has been the subject of a 
decision by a Civil Court of competent jurisdiction, it seems 
to me that we need not in this case consider and that we 
ought not to consider the interpretation to be placed upon 
clause (3), section 201, of Act No. II of 1901. I refer to the 
decree passed by the Munsif of Hathras on the 8th of Octo- 
ber, 1901, in the suit brought by Musammat Gobindi against 
Saheb Ram and Birj Narain. That suit was referred to arbitra- 
tion, and on the 8th of October, 1901, the award was made a 
decree of court—and out of 89 bighas 2 biswas, z. e. half of a 3 
biswas hagiat, khata Khewat No. 6 of mauza Lahra, now in 
dispute, 73 bighas 3 biswas were given to Musammat Gobindi 


and 15 biswas odd to Birj Narain. It was further added 


in the decree that Musammat Govindi must pay Government 
revenue for the full half share 89 bighas 2 biswas. This was 
followed upon the 19th of October, 1901, by an application 
presented by Musammat Gobindi to the Revenue Court, for 
the entry of her name over 73 bighas 3 biswas Aagzat out of 
89 bighas 2 biswas of kata khewat No. 6 of mauza Lahra. 
The Tahsildar who made an inquiry recommended to the sub- 
divisional officer that Musammat Gobindi’s name should be 
entered as prayed for by her. The Assistant Collector acting 
upon this report on the 18th of November, 1902, passed an 
order to the effect that Musammat Gobindi’s name be entered 
in the £Aewat as recommended by the Tahsildar. Owing to 
some error, however, Musammat Gobindi’s name was entered 
in respect of 89 bighas odd. It has thus been established by 
suit in a Civil Court that Musammat Gobindi has only proprie- 
tary right over 73 bighas 3 biswas and not over half share in , 


(1) [1906] I. L. R, 29 Al, 148. (2) [1906] I. L. R., 29 AIL, 158. 
(3) [1907] I. L. R, 30 All, 58. 
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khata Khewat No.6 of mauza Lahra. Owing to this deci- 
sion of the Civil Court which was long prior to the date on 
which the presént suit was instituted out of which this appeal 
arises, there is nothing left for the Court to presume. The 

‘xken by the lower appellate Court is a correct view 


opinion this appeal should be dismissed with 


— costs. 


AIKMAN, J.—I concur in the judgment of my learned 
colleague and have nothing to add. 


GRIFFIN, J.—I also concur. 
By THE COURT—The appeal is dismissed with costs. 
ee Appeal dismissed. 
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BHAWANI SINGH 
VET SUS 
DILAWAR KHAN.* 

Agra Tenancy Act (I1 of rgor), section 20r (3)—Suti for profits in 
Revenue Court—Queslion of title decided by Civil Court—No question 
of presumption. 

A co-sharer sued the defendant lambardar for profits. The defend- 
ant pleaded that plaintiff was not entitled to profits of certain plots which 
had been wrongly included in his patti, and that he, the defendant, had 
obtained a declaration of his title from the Civil Court. The District 
Judge Ae/d that so long as the AAewat was not corrected, the plaintiff 
was entitled to succeed, and the Revenue Court was not bound to pay 
any regard to the decree of the Civil Court. Ave/d that the Revenue Court 
was not competent to ignore the decree of the Civil Court and that the 
decree of the Civil Court being in this case in favour of the defendants, 
the plaintiff could not rely upon the AKAewas as it stood. 


SECOND APPEAL from a decree of Nawab Muhammad 
Ishak Khan, District Judge of Farrukhabad, modifying a decree 
of Kunwar Onkar Singh, Assistant Collector. 

Suit for profits. 
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The facts were briefly these :— 


The village consisted of Pattis called Patti No. 1, and 
Patti No. 2. Plaintiff had a share only in patti No. 2, and 
none in patti No.1. By some mistake, certain plots 
taining to patti No. 1 were included in patt? No.2. Iņ 
to this suit for profits by the plaintiff who was a rec: 
sharer against the defendant who was a lamberdas a Pup 
pleaded that the plaintiff was not entitled to any Mər 
inasmuch as none would be due to him if the plots wrongly in~, 
cluded in his patti were taken out of account. No issue was ` 
framed by the Assistant Collector with respect to the title 
of the plaintiff as to the plots alleged to have been wrongly 
included in his pattr, The Assistant Collector, however, 
decreed the claim of the plaintiff in part. 


er- 










The defendant took no steps to have the entries in the 
Revenue papers corrected but filed a suit in a Civil Court for 
declaration of his title to the plots included in plaintiff ’s patti 
No. 2, and this suit was decreed. The plaintif in the suit 
for profits filed an appeal against the decree of the Assistant 
Collector for the amount for which his claim was dismissed, 
and the defendant filed objections. The District Judge held 
that until the defendant got the village records altered ‘and 
corrected according to the decree of the Civil Court, he was 
bound to pay profits to the plaintiff according to the papers 
as they stood. 


The defendant appealed. 

Gulsari Lal, for the appellant, argued that in view of the 
decision of the Civil Court the plaintif was not a co-sharer in 
the plotsin dispute. The learned Collector was bound to decide 
the issue raised by the defendant. Whatever meaning might 
be attached to the words “shall presume” in section 201 of the 
Agra Tenancy Act, the point could not be raised here as the 
defendant had already gone to the Civil Court and got a decree 
in his favour. The last proviso to that section did not say that 
the suit in Civil Court was to be brought after the decision in the 
profits case became final. It could be brought at any time, and 
the defendant brought the suit immediately after the decision of 
the first court. ' Reference was made to section 40 of the Land 
Revenue Act. That section provided that entries in the regis- 
ters were to be made on the basis of possession, but the order 


+ 
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of the Revenue Court was not final. A suit could be 
brought. [He was prepared to show that “shall presume ” in 
section 201 did not mean conclusive presumption, but their 
Lordships did not think it necessary to go into that question.] 

Tej Bahadur Sapru, for the respondent, argued that the 
plaintiffs name was still recorded as co-sharer. The question 
therefore was whether the Revenue Court could ignore the 
entry inthe Revenue registers. It was the duty of the Revenue 
Court to give effect tothe entry. The mere fact that a deci- 
sion in favour of the defendant was passed by a Civil Court 
did not give the Revenue Court power to ignore that entry un- 
less the person who obtained the decree got the entry corrected. 
He referred to sections 32 (1), and 33 of the Land Revenue Act 
and contended that they showed that when an entry was once 
made it could only be removed by an order of the Collector. 
Revenue Courts were courts of special jurisdiction and if they 
ignored entries in Revenue papers many sorts of difficulties 
might arise. Suppose a man obtained a decree from a Civil 
Court and did not get the entry corrected, he would not be 
liable for payment of Government Revenue while the recorded 
co-sharer would be liable, whether he had a title or not. If the 
record of rights was in plaintiff's favour he would be entitled 
toa decree. If the defendant could rely on the decision of the 
Civil Court the provisions of section 33, Land Revenue Act, 
would become useless, as it would not be necessary for him to 
file any application under that section. 


[GRIFFIN, J.—Section 34 would cover the case]. 
That would only apply in cases of succession, &c. 


He further submitted that under clause 3 of section 201, 
the presumption was absolute in spite of the decree of the Civil 
Court. 

[KNox, J.—How does that question arise ?]. 

[AIKMAN, J.—Whatever view may be taken the final Court 
was the Civil Court and here the defendant had gone to the 
Civil Court and obtained a decree. | 


The difficulty would be obviated if the person obtaining 
the decree of a Civil Court took the trouble of getting the 
entry in the Revenue register corrected. C, A. V. 

21 
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= The following judgments were delivered :— 
1999. Knox, J.—The plaintif respondent in this second appeal 


———— 


Buawant Singu Claims to be co-sharer to the extent of one half share ina 
patti which consists of 5 biswas in mahal Alaidapur— 


UV. 
DILAWAR KHAN. 
= Mahal Alaidapur consists of two pattzs, one the patti 


Knox, j. s f ; i 
/ just mentioned above, and the second a pazzt of 15 biswas, 


Upon plaintiffs instituting the suit, out of which this appeal 
arises, for his share of the profits which accrued due and pay- 
able on account of the years 1309 to 1311 Fasli, the defendant, 
now appellant, pleaded sner ata that certain plots which 
originally formed part of the 15 biswa parti, had been wrongly 
included in the 5 biswa paste. If these plots were taken out, 
it would be found that the respondent was entitled to no 
profits in the years in dispute. 


The suit was instituted on the 11th day of April, 1905, in 
the court of the Assistant Collector. This officer without fram- 
ing any issue upon the plea above mentioned, as raised by 
the appellant, gave the respondent on the 1oth of May, 1905, 
a decree but not for the full amount claimed by him for 
reasons with which | am not concerned in this appeal. 


The ‘plaintiff filed an appeal to recover the amount which 
had not been decreed and the defendant in a memorandum 
of objections again raised the plea already mentioned. 


On the 2nd of August, 1905, the District Judge by an order 
passed under section 566 of the Code of Civil Procedure 
directed the Assistant Collector to try. the issue raised in 
defendant’s written statement and on the 24th of March, 1906, 
he returned a finding to the effect that there was no evidence 
on the file that there had been any interchange of plots 
between the two patits. 


In thé interval, the defendant had sought relief in the 
Civil Court, and had filed a suit for a declaration that the 
plots mentioned in his defence in the Revenue Court really 
belonged to the 15 biswa patti, and on the 19th of March, 
1906, he got the declaration he had asked for and promptly 
produced it before the Assistant Collector. That court in 
spite of this decree found as I have already said that there was 
no evidence, 
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The District Judge on the 28th of June 1906 accepted the 
finding of the Assistant Collector, and as regards the decree 
of the Civil Court, dated 19th March, 1906, to which his atten- 
tion was called, held that until the defendant had got the 
village records altered in terms of that decree, no effect could 
be given to itina suit of this nature, and that the profits 
must be calculated on the recorded shares as they then stood 
‘according to the kewat. 


The decision of the 19th March, 1906, was finally upheld 
by this Court in Second Appeal on the sixth of May, 1908. 


The defendant has in this Second Appeal which he filed 
on the 3rd of November, 1906, again raised the question 
regarding the transfer of the plots and contended that the 
Revenue Courts should have read the entries in the village 
records subject to the Civil Court’s decree. 

It was at first thought that the decision of the question 
here raised turned upon the interpretation which should be 
put upon clause (3) of section 201 of Local Act No. II of 
1gOI. 

That clause has been differently interpreted by learned 
Judges of this Court [see Dil Kunwar v. Udai Ram and 
others ('), Dhanka v. Umrao Singh (°), and Banwari Lal and 
another v. Niadar (5) }. 

But in my opinion whichever of these two interpretations 
be put upon clause (3) of section 201, it matters little so far 
as this appeal is concerned. Before the Assistant Collector 
made his return to the District Judge on the 24th of March, 
1906, he had before him in Court and on the file of the record 
the judgment tuzer partes of a Court of competent jurisdiction 
to the effect that the plaintiff had no proprietary right to the 
plots mentioned in the written statement of the defendant. 


The concluding words of section 201 of the Local Act No. 
II of 1901 in clear terms reserve the right of any person to 
establish by suit in the Civil Court that the plaintiff who has 
instituted a suit under the provisons of Chapter XI of Act 
No. 11 of 1901 (and the plaintiff in the case was so suing) 
had not the proprietary rights he claimed to have, at any rate 
in the whole as he claimed it. 

(1) [1906] I. L. R., 29 AIL, 148. (2) [1907] I. L. R., 30 All, 58. 
(3) [1907] I. L. R., 29 All, 158. 
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We have already in the case of Durga Shanker v. Gur 


Charan and another (1) held “that when as between parties 


to the revenue suit, a Civil Court of competent jurisdiction 
has decided the title to the property adversely to the plaintiff, 
who claims profits, the Revenue Court is not competent to 
ignore that decision.” 

For these reasons I would reverse the decree of the Dis- 
trict Judge on this preliminary point and remand the case 
under order XLI, rule 23, with directions to re-admit the appeal 
under its original number in the register and to proceed to 
determine it on its merits. Under the circumstances costs 
should abide the result. 

AIKMAN, J.—I concur in the judgment of my learned 


colleague and in the order proposed by him and have nothing 
to add. 


GRIFFIN, J.—I also concur. 

BY THE COURT.— The decree of the District Judge on the 
preliminary point is reversed and the case remanded under 
order XLI, rule 23 of the Code of Civil Procedure (Act V of 
1908) with directions to re-admit the appeal under its original 
number in the register and to proceed to determine it on the 
merits. Costs will abide the result. 

X. Appeal decreed. 

Cause remanded. 


(1) [1906] 26 A. W. Nọ 1. 


VOL. VL] HIGH COURT. 151 


JAGANNATH PRASAD 
VERSES 


MULCHAND AND OTHERS* 


Court fees Act (VIT of 1870) section 5—reference—Schedule r, article g 
~—Court-fee payable—Code of Civil Procedure (Act XIV of 1882), 
section 566— Review of the order. = 


In execution Second Appeal, 1143 of 1907, a Division Bench 
referred certain issues for trial by the court below. An application was 
presented by the appellant for review of this interlocutory order refer- 
ring the issues on a court-fee stamp of Rs. 2. The taxing officer accepted 


the office report which was to the effect that the application being . 


one for review of judgment, the proper fee was the fee leviable on the 
memorandum of appeal under schedule 1, article 4, of the Court Fees Act ; 
but, considering the question to be one of general importance, made a 
reference under section 5 of the Court Fees Act. eld that neither 
article 4 nor article 5 of schedule 1 of the Court Fees Act referred to inter- 
locutory orders but they referred to judgments ending in decrees and that 
the application was properly stamped. Bont., P. J., 1892, 383, followed. 
Reference by the Taxing officer to the Taxing Judge 


under section 5 of the Court Fees Act. 


An application for review of an order passed by a Divi- 
sion Bench under section 566, Code of Civil Procedure, in 
E. S. A. 1143 of 1907, was presented on a court fee stamp 
of Rs. 2. The official charged with the duty of checking the 
court fee reported that the application was insufficiently 
stamped on the ground that the application being one for 

review of judgment should have been stamped under schedule 
I, article 4, of the Court Fees Act, and the proper fee was the 
fee leviable on the memorandum of appeal. 

The vakil for the applicant objected to this report as 
follows :— 

“T beg to submit that Rs, 2 court fee paid on the applica- 
tion for review of the order passed in E. S. A., 1143 of 1907, 
is sufficient because it is admittedly a review of order and 
not a review of decree under section 623 of the Civil Procedure 
Code. Hence no ad valorem fee is chargeable. In all reviews, 


*Stamp Reference in E. S. A., 1143 of 1907. 
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whether it is a review of decree or order, the judgment on 
which it.(decree or order)is based will be reviewed. Article 4, 
schedule 1 of Act VII of 1870 is applicable to review of judg- 
ment which ends in a decree and not to review of judgment 
which ends in an order, because there is no mention of an 
order in the said article. In the present case there is no 
decree which is going to be reviewed but only an order is 
going to be reviewed. Hence no ad valorem fee under article 
4, schedule 1 of Act VII of 1870, is chargeable. The fixed 
fee of Rs. 2 on applications will be sufficient. 


Moreover, if ad valorem fee is to be at all charged in this 
case, half the court fee mentioned in article 5, schedule I 
of Act VII of 1870 (next article) will be chargeable and not 
the full court fee as the stamp reporter has suggested ; besides, 
as the subject matter of review does not cover the whole 
subject matter of appeal but only a portion thereof, court fee 
will be chargeable only with respect to that portion only. 
There are rulings upon this point when there is a review of 
a decree, and not when there is a review of an order as in 
the present case.” 


Thereupon the case was referred to the Taxing Officer 
under section 5 of the Court Fees Act for decision. He 
made a reference to the Taxing Judge as below :— 


“The application is for the review of an order remanding 
a case under the provisions of section 566 of the Code of 
Civil Procedure. The office report is to the effect that the 
fee as laid down by article 4, schedule 1 of the Court Fees 
Act, is payable. There is no question that the application was 
filed after the ninetieth day from the date of the High Court’s 
order. 


The learned vakil contends that this article does not apply 
as the application refers to an order and not to a judgment 
ending in a decree. 


I would refer to the heading of chapter XLVII of the Code 
of Civil Procedure where the expression “review of judgment” 
is used. Further I would point out that while the words decree 
or order are used in section 623, the word judgment is used in 
article 4 of the Ist schedule to the Court Fees Act. I think 
it is clear that this article applies to the review of all 
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judgments under section 623, whether the judgments of which 
review is sought is of the nature of an order, or ends ina 
decree. I know of no rule by which the term judgment is 
limited to mean a judgment which ends tn a decree. 


The learned vakil also argues that should his first conten- 
tion be over-ruled, then article 5 of the 1st schedule and not 
article 4, is the proper article under which to levy the fee. In 
support of this contention he advances no argument and I 
think it is untenable. 


Lastly, he argues that as the review assails only part of 
the order, only a proportionate fee should be levied. He has 
omitted to show what this proportion should be, and as far as 
I can judge from reading the application for review it would 
be impossible to do so, Another case in which a question 
similar to this has arisen is at present before the Honouarble 
Taxing Judge for decision : therefore I direct this to be also 
laid before him (Hon’ble Taxing Judge). 


I find I was under a misapprehension when I made my 
note as to the applicability of articles 4 and 5 of the īst 
schedule. I would add that if the days spent in obtaining a 
copy be excluded the application for review was filed before 
the ninetieth day from the date of the judgment. But this 
does not assist the argument of the learned vakil as in Jn re 
Kota reported in I. L. R.,g Mad., 134, and in Ju the matter 
of Doorga Prosunno Ghose, reported in 9 Cal., L. R., p. 479, 
the view taken is dead against his contention. I therefore 
think that the full fee is leviable.” 


Girdhari Lal, for the appellant, contended that the applica- 
tion was sufficiently stamped and relied on the case re- 
ported in 

Printed Judgments of the Bombay High Court, 1892, p. 383. 

No one appeared in support of the taxing officer’s report. 

The following order was passed by 

AIKMAN, J.—This is a reference by the Taxing Officer, 
under section § of the Court Fees Act. In Execution Second 
Appeal No, 1143 of 1907 a Bench of this Court referred certain 
issues for trial by the court below. An application was pre- 
sented by the appellant in that case for a review of the inter- 
locutory order referring these issues, The application was 
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presented on a court-fee stamp of Rs, 2, The official charged 
with the duty of checking the court-fee reported that the 
application was insufficiently stamped on the ground that the 
proper court-fee on the application was the fee leviable on 
the memorandum of appeal. The Taxing Officer accepted 
this view, but considering the question to be one of general 
importance, made a reference regarding it under section 5. 
It is no doubt true shat the application is an application for a 
review of judgment and that judgment is defined as meaning 
the statement given by the Judge of the grounds of a decree 
or order, But in my opinion neither article 4 nor article 5 of 
schedule 1 of the Court Fees Act refers to an interlocutory 
order. I think it is clear from the language of these articles 
that they deal with judgments ending in a decree. I am of 
opinion therefore that the application was properly stamped. 
The learned vakil for the applicant has referred me to a case 
in the Bombay High Court in which a similar view was 
expressed by the learned Chief Justice on reference under 
section 5 of the Court Fees Act. This is to be found at p. 383 
of the Printed Judgments of the Bombay High Court for 1892. 
I concur with the view there taken. This is my answer to the 
reference. 


P. L. B, Stamp report not accepted. 
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BAJI LAL 
VETSUS 


GOBARDHAN SINGH AND OTHERS.* 


Court Fees Act (VII of 1870) section 5—vreference under—Court fee payable, 
section 7, cl. ix.—Foreclosure suit—Plaintiff ordered to discharge 
prior mortgage—Validity of mortgage challenged in appeal--ad 
valorem fee. P 
In a suit for foreclosure the plaintiff was ordered, as a condition pre- 

cedent, to redeem a prior mortgage on payment of a certain amount which 

on review was raised to Rs. 5,941-6-5. In the memorandum of appeal he 
challenged tbe validity of the mortgage he had been ordered to redeem but 
he paid court fee only on the original amount of his mortgage. //e/d that he 
was bound to pay an ad valorem court fee on the amount he had been order- 
ed to pay inasmuch as he sought to get rid of a liability imposed on him by 
the decree. Nepal Rai, v. Debi Prasad, {1905} A. W. N., 40; [1907] 
Jhanda Mal x. Himmat, unreported, followed. 


Stamp reference made by the Taxing Officer. 


On an appeal being filed the office made the following 
report:— 

Memo: Three stamps, Rs. 6-8-0. In time. 

This is an appeal against the decree dated the 13th July, 1908, 
passed upon a review of judgment on the application of Ganga 
Baksh Singh a respondent. The sole question in this appeal is as 
to whether the plaintiff appellant is liable to pay the amount found 
due under the deed, dated the 15th July, 1892, namely, Rs. 5,941-6-5. 
This being so according to the ruling in Nepal Rai v. Debi Prasad (1) 
this appeal should be valued at the last mentioned amount and a 
fee of Rs. 315 paid on the same. Rs. 61-8-0 having been paid, there 
is therefore a deficiency of Re. 253-8 to be made good by the plaintiff- 
appellant on this memorandum of appeal. Relief prayed for is 
stated. 

Gulzart Lal, for the appellant, took exception to the above 
report as below : 

In the above case the office report is to the effect that there is a 
deficiency of court fee to the extent of Rs. 253-8-o due from the ap- 
pellant on the memorandum of appeal filed in this Hon’ble Court. I 


(1) [1905] 25 A. W. N., 40. 
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beg to submit that the report overlooks the fact that the first two 
grounds of appeal question the validity of the mortgage which the 
appellant has been ordered to redeem and the sole question is not 
as to the amount to be paid for redemption. The ruling in Weekly 
Notes, 1905, page 40, has no application as the grounds raised in 
that case were only concerned with a portion of the sum payable for 
redemption and there was no question as to right of redemption. 
Here the appellant as pnisne mortgagee questions both his liability 
to redeem as well as the amount he has to pay for redemption. 
The principle applicable is that applied to pre-emption cases and 
laid down in I. L. R., 6 AlL, 488, which by analogy would apply to 
redemption casesas well. Under section 7, clause ix, of the Court 
Fees Act, the principal amount secured by n mortgage is the sum 
on which court fee isto be calculated. Court fee can be calculated 
on the amount of the mortgage money payable for redemption only 
when there is no question as to the right or liability to redeem. 
Please see 1. L. R., 13, AIL, 94; I. L. R., 27, AL, sey. 


The office again put up the following report : 


The learned vakil for the plaintiff appellant objects to the 
correctness of the office report. I beg to refer case under section 5 
of Act VII of 1870, for the decision of the Taxing Officer. 


The facts so far as they are material for the purposes of this 
reference are as follows :— ! 


The plaintiff Bajilal who is appellant here brought the suit 
which gave rise to this appeal in the Court of the Subordinate 
Judge of Cawnpore for foreclosure under a mortgage, dated the roth 
November, 1894, executed by Gobardhan Singh in his favour in 
lieu of Rs. 1,300, He alleged further that at the time of the mort- 
gage he had been given to understand that the property mortgaged 
to him was free from incumbrances; that he subsequently found that 
the mortgagor had executed a mortgage-deed in respect of some of 
the properties in dispute in favour of one Mora Singh for Rs. 13g; 
that the latter sold it to Ganga Baksh Singh; that the mortgage- 
deed complained of was a fictitious transaction, and that no consi- 
deration passed for the same. 

The defendant Ganga Baksh Singh contested the suit on the 
ground that the mortgage held by him was real and that the 
plaintiff was bound to pay him Rs. 10,7§3-15-2 on that account. 

On the trial of the suit the court below found that the mort- 
gage held by Ganga Baksh Singh was roal, As to the amount 
the parties stated that a sum of Ra. 2,357-1-6 was due thereunder, 
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The court below passed a decree in plaintiff's favour for fore- 
closure of the property other than that covered by Ganga 
Baksh Singh’s mortgage and as regards the latter it ordered that 
the plaintiff on paying Rs. 2,357-1--6 to Ganga Baksh Singh would 
be entitled to take by foreclosure the properties covered by both his 
and Ganga Baksh’s mortgage. 


Later on, Ganga Baksh Singh applied to the court below under 
section 623, Civil Procedure Code, for review of judgment as regards 
the amount due under his mortgage and the court granting the 
review amended its judgment and awarded to Ganga Baksh Singh 
Rs. 5,941-6-5 instead of Rs. 2,357-1-6. 


The plaintiff now appeals to this Honourable Court as regards 
the mortgage, dated the 15th July, 1892, held by Ganga Baksh 
Singh. 

Having regard to the grounds taken in this Court it seems to 
me that the sole object of the plaintiff is to get a decree for fore- 
closure of the entire property mortgaged to him free from the 
liability imposed by the decree appealed against on paying the 
mortgage money due on Ganga Baksh Singh’s mortgage. 

The case in Bhawani Prasad v. Kutub-un-nisea Bibi (1), cited 
by the appellant has absolutely no bearing on the present case. 
That was a case as to future interest the amount whereof was not 
known at the time the appeal was filed and their Lordships held 
that a fee of Rs. 10 was sufficient under article 17, clause vi. 


The cases of Hafiz Ahmad v, Sobha Ram (2) and Pirbhu Narain 
Singh v. Sita Ram (3) do not also apply. The former was & 
pre-emption case and the latter has been dissented from by the 
Allahabad and Madras Courts. The objection of the plaintiff 
appellant might have some force, had the question at issue in the 
appeal related to the validity or otherwise of the mortgage sued 
upon. But that is not the case here. The prior mortgagee says 
“my mortgage is real, let me have my money aud you may fore- 
close the property mortgaged to me as well.” The Court allows 
this plea and directs the plaintiff to pay up the amount due on the 
prior mortgage and he gets a decree for foreclosure on his mortgage. 
I submit that the law laid down in Nepal Rai v. Debi Prasad (4) 
applies here. The ratio decidendi in that case was that where in an 
appeal in a case like the present, the value of the subject matter in 
dispute, was ascertainable, section 7, clanse ix, of the Act did not apply 
and an ad valorem court fee was chargeable on the memorandum of 

(D [1g05] I. L. R, 27 AIL, 559. (2) [1884] I. L, R., 6 AIL, 488: 

(3) [1890] I. L. R., 13 AIL, 94. (4) [1905] 25 A. W. N., 40. 
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appeal. Now, in the present case the plaintiff appellant hag been or- 


“dered to pay Rs. 5,941-6-5 to Ganga Baksh Singh on account of the 


prior mortgage as a condition precedent to the plaintiff's getting a 
decree for foreclosure of the entire property mortgaged. The 
plaintiff wants to avoid the payment of this sum, no matter on what 
grounds. That being so, I submit that ad valorem fee should be 
paid on the memorandum of appeal. 


Lastly, if the analogy of the casein Hafiz Ahmad v. Sobha Ram 
(1) cited by the plaintiff appellant is applicable to this case, then 
the appellant should pay court fee on the principal amount of the 
mortgage sued upon, vizą on Rs. 1,300, and not on the principal 
amount of another mortgage, the validity of which he impeaches. 

Note: 

I beg to submit for your consideration the decision of the Honour- 
able Taxing Judge in (1) Jhandu Mal’s case and (ii) F. A. 22 of 
1907, which though not on all fours with the present case may 
throw some light on the point involved in the present reference. 


The Taxing Officer submitted the case to the Taxing 
Judge. He made the following report: 


For the decision of the point of taxing law arising in this case 
it is unnecessary for me to go into the facts further than to men- 
tion that the appellant sued for foreclosure of a mortgage. He was 
granted his decree subject to his paying off a prior mortgagee. 
The sum he was ordered to pay amounts to Rs. 5,941-6-5. In the 
first instance this sum was fixed at Rs. 2,357-1-6. But on review _ 
of judgment it was increased to the larger sum. In the appeal 
the validity of the prior mortgage is assailed. Grounds of appeal 
5,6 and 7 also raise question as to the amount payable should the 
mortgage be deemed valid. The reply of the learned counsel for 
the appellant also shows that he is attacking the decree of the 
lower appellate court on both these points. There have been 
several decisions on questions similar to the present one, but in the 
present case the question presents itself ina somewhat different 
form. It is clearly settled by the decision in Nepal Rai v. Debi 
Prasad and othere (2) that where the question in appeal merely 
refers to the amount which a mortgagee in a suit for foreclosure 
has to pay before he can be permitted to foreclose, the appeal 
must be stamped ad talorem with reference to this amount. 


On the other hand, if the appeal only raises the question of the 
validity of the mortgage and does not go on to contest the correct- 
ness of the sum found to be due ander the impugned mortgage by 


(1) [1884] I. L. R., 6 AlL, 488. (2) [1905] 25 A. W. N., 40. 
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the lower court in case the High Court held the mortgage to be 
valid, #¢,if the appellant has only one string instead of two to 
his bow, it would appear from the reasoning in Pirbhu Narain v. 
Sita Ram (1) that the stamp should be calculated on the principal 
money covered by the mortgage. Thirdly, if the appellant both 
impugns the mortgage and is prepared, if he is defeated on that 
point, also to contest the correctness of the amount ordered to be 
paid, the question arises, whether he is to pay court fees calculated on 
the amount decreed by the lower court or on the amount secured 
by the mortgage. As far as I am aware there is no decision directly 
dealing with the question. In Hajiz Ahmad v. Sobha Ram (2) it 
was held that “ where an appeal is preferred in a suit for pre-emp- 
tion on the ground that the right to pre-empt has or has not been 
established as the case may be, no matter what other pleas may be 
taken, the value of the subject matter in dispute for the purposes 
of the Court Fees Act must be determined as in terms provided 
in article vi of section 7 of the Act. But when the question in appeal 
relates solely to the amount to be paid by tlre pre-emptor, then we 
think it should be calculated ad valorem etc.” 


lf the analogy of this decision be applied to the present case, 
it would appear that the court fee should be calculated as laid 
down in section 7, article ix, of the Act. But I would point out that 
the result of that would be that an appellant by inserting in his 
memorandum of appeal a ground as to the validity of the mort- 
gage, which possibly he might seriously intend to press, would 
get his appeal on a lower court fee than he would had he confined 
himself to impugning the correctness of the amount found due 
under the mortgage. 


There is, however, yet another consideration which, if I correctly 
understand the law laid down, would affect all three cases put 
above and that is whether the provisions of section 7, article ix, can be 
applied to appeals at all. With regard to this I would refer to third 
paragraph of the ruling in the case of Nepal Rai v. Debi Prasad (3). 
The language of this paragraph, especially the words “This sec- 
tion is confined to a suit apparently, and not to any appeal” seem 
to me to exclude all appeals from the scope of the section, and the 
words immediately following those quoted appear to lay down that 
the provisions of the first schedule apply in all cases, or at any rate 
in all cases of the nature now under consideration. Therefore 
even an appeal in which the validity of the mortgage was the 
sole ground, would have to be stamped ad ralorem on the sum found 

(1) [1890] I. L. R., 13 All, 94. (2) [1884] I. L. R., 6 All., 488. 
(3) [1905]25 A W. N., 40. 
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due under the mortgage aud a fortiori an appeal such as the present 
onein which the amount duc is also in question. As the point is an 
important one, I have the honour to refer it for decision. 


I would add that I am not quite clear how far the appellant is 
prepared to contest the correctness of the sum found due by the 
lower court. But from the sth and 6th grounds of the memo- 
randum it may be gathered that be will only ask that this sum 
be reduced from Rs. 5,941-6-5 to Rs. 2,357-1-6, ln that case the 
ad calorem fce would be caleulated on the difference between these 
two sums.-~ 


The following order was passed by 


AIKMAN, J.—The appellant Baji Lal sued to foreclose a 
mortgage. As acondition precedent to foreclosure, the court 
below held that the appellant was bound to redeem a prior 
mortgage by payment ofa sum of Rs. 5,941-6-5. Baji Lal has 
appealed against this portion of the decree and the office 
reported that the memorandum of appeal should bear an 
ad valorem fee on this amount. The Taxing Officer took the 
same view, but has referred the case under section 5. It is 
not easy to reconcile all the decisions cited but in my opinion 
the later decisions support the view taken by the office. That 
view is in accord with the rato decidendi in Nepal Rai v. 
Debi Prasad (*). 


In a reference under section 5 in /Aaudu Malvy. Himmat, 
second appeal of 1907, from the decree of the Additional 
Judge of Meerut, the learned Judge who disposed of the 
reference said, “The appellant plaintiff seeks by this appeal 
to get rid of a liability imposed on him by the decree under 
appeal to pay off Kalyan’s prior mortgage as a condition 
precedent to bringing the mortgaged property to sale” and 
he held that the appellant must pay an advalorem court-fee. 
J am unable to distinguish the principle therein laid down 
from that involved in the present case. My answer to the 
reference is that the office report is correct. 


I allow the appellant one month within which to pay the 
deficient court-fee, 


Stamp report accepted, 
(1) [1905] 25 A. W. N., 40. 
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SHEO NANDAN RAI 
Versus 


THAKUR RAIL* 
Exproprietary tenancy-—Agreement to pay rent at a stipulated rate—Rent 
not determined by Revenue Court—Fatr rate, 


A sold his zamindari property to B and covenanted that if posses- 
sion of the s/r land was not delivered to 8, A should pay rent for such 
Jand_at the rate of Rs. 12 a digha, Upon the finding that this was a 
fair rate of rent for an exproprietary tenant to pay, /e/d that A was 
bound by his covenant unless he could show that the covenant was 
obtained from him by fraud or that it was contrary to law. The mere 
fact that B had not applied to the Revenue Court for a determination 
of 4’s rent, did not disentitle Z to get from 4 the rent which he had 
covenanted to pay. 

SECOND APPEAL from the decree of H. E. Holme, Esar,, 


District Judge of Azamgarh. 
The plaintiffs appealed. : 
J. Simeon, for the appellants. 
| Bishnoo Chandra Moittra, for the respondent. 
The material facts appear from the judgment. 
The following judgment was delivered by 


BANERJI, J.—The defendant sold his zamindari rights to the 
plaintiffs. The sale-deed contained a covenant to the effect 
that if possession was not delivered over the str land of the 
vendor he should pay rent for such land at the rate of Rs, 12a 
bigha. The plaintiffs brought this suit to recover arrears of 
rent of the land, which before the sale was the sēr land of the 
defendant, at the aforesaid rate. The suit was defended on two 
grounds ; (1) that the plaintiffs had not obtained a determina- 
tion of the defendant’s rent as an ex-proprietary tenant under 
Act No. XII of 1881 and were not therefore competent to claim 
arrears of rent, and (2) that the covenant as to the payment 
of rent at the rate of Rs. 12 a bigha was embodied in the sale- 
deed without the defendant’s knowledge. Upon the second 
point the court of first instance decided against the defendant. 

* S. A. No. 168 of 1899. 
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That finding was not questioned by the defendant in the appeal 
which was preferred by him to the lower appellate court. 
Upon the first question the court of first instance held that 
Rs. 12 a bigha was a fair rate of rent and that the defendant was 
bound by his covenant. The lower appellate court has dis- 
missed the suit on the ground that unless the plaintiffs form- 
ally obtained from the Revenue Court a determination of the 
rent payable by the defendant, the defendant was not liable 
to pay any rent for his ex-proprietary holding. In my opinion 
this view of the learned Judge is erroneous. Upon the sale of 
his proprietary rights the defendant acquired the rights of an 
ex-proprietary tenant as defined in section 7 of the Rent 
Act. As such tenant he acquired a right of occupancy and 
also a right to pay rent at arate which is four annas in the 
rupee less than the prevailing rate payable by tenants at will 
for land of similar quality and similar advantages. Ifa tenant 
of that description has entered into a contract with the landlord 
to pay rent at the rate agreed upon between him and the 
landlord and such rate is not in contravention of the provisions 
of the law, the landlord is entitled to recover rent at the 
stipulated rate. 


In the case of Shatkh Rahat Ali v. Ghulam Rasul Khan, 
Second Appeal No, 810 of 1888, decided by a Bench of two 
Judges on oth July, 1891, it was said :-—“ Prima facie the defen- 
dant was bound by his covenant and his admission of tenancy 
to the plaintiff. It was for the defendant to show that there was 
some fraud practised upon him in the agreement or that the 
covenant was contrary to law. He might have shewn for in- 
stance, if it had been a fact, that Rs. 10 per bigha exceeded the 
rent allowed to be taken from an ex-proprietary tenant by sec- 
tion 7 of Act XII of 1881.” This case was followed in Letters 
Patent Appeal No. 16 of 1898, decided on the 23rd Decem- 
ber, 1898. According to these rulings the defendant was 
bound by his covenant, but it was open to him to shew that 
the covenant was obtained from him by fraud or that it was 
contrary to law. In this case the defendant alleged that the 
covenant as to rent had been inserted in the sale-deed with- 
out his knowledge, but that statement was found by the court 
of first instance to’ be untrue. As I have said, that finding 
was not questioned by the defendant in his appeal to the 
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lower appellate court. He did not urge either in the first 
court or in the lower appellate court that the rate of Rs. 12 a 
bigha was a rate which was in excess of that payable under 
section 7 of the Rent Act. The lower appellate court was 
therefore wrong in holding that merely because the plaintiffs 
had not applied to the Revenue Court for a determination of 
the defendant’s rent, they were not entitled to get from the 
defendant the rent which he covenanted to pay. I allow the 
appeal, set aside the decree of the lower appellate court with 
costs and restore the decree of the court of first instance. The 
appellants will get the costs of this appeal which will include 
Vakirs fees on the higher scale. 


J. P. Appeal allowed. 
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CHHAKAURI KHAN 
VEI'SUS 


PIR BAKHSH KHAN AND OTHERS.* 


Land Revenue Act (III of rgor), sections 39, 210, 211—~Agra Tenancy 
Act (LI of 1901), section 159—Code of Civil Procedure(XIV of 1882), 
section 310A — Appeal— Jurisdiction. 

Two decrees were obtained in the Revenue Court, one for costs 
resulting in proceedings under section 39 of Act III of 1901, and the 
other passed under section 159 of Act If of 1901. The decrees were 
consolidated and one sale was held on account of both of them. ‘The 
judgment-debtor applied to the Assistant Collector, offering to pay in 
the sum decreed under section 310 A, Code of Civil Procedure, as made 
applicable to Rent Courts. The application was rejected by the Assis- 
tant Collector, and the auction-purchaser obtained formal possession over 
the house in question. On appeal by the judgment-debtor the Collector 
set aside the order of the Assistant Collector and extended the time for 
payment. The money was paid in and the sale set aside. The Board 
of Revenue rejected the application for revision made by the auction- 
purchaser, who thereupon brought a suit for confirmation of the sale in the 
Civil Court. 


FTeld, whether the sale was held under Act No. III of 1go1 in which 
case appeals from orders passed in execution would lie to the Collector, 
Commissioner and the Board of Revenue under sections 210 and 211, or 
the order passed on the application under section 310A was one passed 
under Act No. II of rgor, the Civil Courts had no jurisdiction to entertain 
any question relating to it Whether or not an appeal lay to the Collec- 
tor from the orders of the Assistant Collector, the Board undoubtedly 
had the power of revision. 

First APPEAL from an order of Babu Srish Chandra 
Bose, District Judge of Ghazipur, reversing a decree of Babu 
Baijnath Das, Munsif of Ghazipur. 

Suit for confirmation of auction-sale. 

Sital Prasad Ghosh, for the appellant. 

Govind Prasad, for the respondents. 

The plaintiff appealed. 

The material facts will appear from the judgment. 

The following judgment was delivered by 

KNOX, J.—This appeal has been brought by Chhakauri 
Khan who purchased at a sale in execution of two Revenue 

*F. A. F, O, No, 110 of 1907. 
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Court decrees the house of the judgment-debtor defendant. 
One decree was for costs resulting in proceedings under sec- 
tion 39 of Act No. III of 1901. The other was a decree passed 
under Act No. II of 1901, section 159. Apparently the two 
decrees were consolidated and one sale held on account of 
both decrees so consolidated. 


The judgment-debtor applied to the Assistant Collector 
offering to pay in the sum decreed in accordance with the 
provisions of section 310 A of the Code of Civil Procedure 
as made applicable to Rent Courts. The Assistant Collector 
of the second class rejected his application and there is no 
doubt that he did so wrongly. Chhakuari Khan then got a 
sale certificate in his favour and obtained formal possession 
over the house’on the 5th November, 1905. 


The judgment-debtor appealed to the Collector who set 
aside the order of the court below and granted the judgment- 
debtor ten days further within which to pay the decree 
money together with the penalty. The money was paid in 
within ten days, and the sale set aside. The present appel- 
lant then applied to the Board of Revenue for revision of the 
Collector’s order and his application was dismissed. He then 
instituted the suit out of which this appeal has arisen. In it 
he asks that the decision of the Collector and that of the Board 
of Revenue above mentioned be set aside as being zra vires 
and contrary to law and that a declaration may be given in 
his favour for maintenance of possession over the house pur- 
chased. The court of first instance held that section 310 A 
applied to the case, that the Assistant Collector had jurisdiction 
to entertain the application and although he decided it wrongly 
and in such a way as to result in a substantial injustice tothe 
judgment-debtor .no appeal lay from that order., He took 
the view that the orders of the Collector and the Board of 
Revenue were nltra vires, that the sale having been confirmed 
by the Assistant Collector, and his order being final, Chhakauri 
Khan was entitled to possession. The lower appellate Court 
took the view that the order of the Assistant Collector under 
section 310 A was appealable and setting aside the decree of 
the Munsif remanded the case under section 562 for trial on 
the merits. 


CIVIL. 

1909. 

CHHAKAURI 
KHAN 


v. 
PIR BAKHSH 
KHAN, 


Knox J. 


CIVIL. 


1909. 
CHHAKAURI 
KHAN 
Ua 
PIR BAKHSH 
KHAN. 


Knox J. 


164 HIGH COURT. ÍA. L. j. R. 


In appeal before us it is contended (1) that section 310A 
of the Code of Civil Procedure does not apply to the sale in- 
asmuch as it was held in joint execution of two decrees, one 
passed under Act No. II of 1901 and the other under Act No. 
III of 1901. 


The learned vakil for the appellant allowed that the 
section might apply in execution ofa decree passed under 
Act No. II of 1901 but this being a sale “in joint executjon of 
two decrees,” one under Act No‘ II of 1901 and the other 
under Act No. III of 1901 it could not be said under which of 
the two Acts the sale was held. 


We do not think we need enter into the question under 
which of the two Acts the sale was held. If it were held under 
Act No, III of 1901 the appeals from orders passed in execution 
would lie to the Collector, Commissioner and the Board of 
Revenue (vide sections 210, 211 of Act No. III of 1901), and 
the orders passed by the Collector and the Board of Revenue 
would be clearly within their jurisdiction. If, on the other 
hand, the order passed on the application under section 310 A 
was an order passed under Act No. II of 1901 it appears to 
us that the Civil Court would have no jurisdiction to enter- 
tain any question relating to it. Whether or not an appeal lay 
to the Collector from the orders passed by the Assistant 
Collector, the Board undoubtedly had the power of revision. 
The appellant did apply to the Board and got from the Board 
of Revenue the order of which he complains. With that order 
the Civil Court is forbidden to interfere under section 167 of 
Act No. II of i901. l 

This is certainly a matter in which the Board of Revenue 
could take cognizance of the disputes between the parties and 
no court other than the Court of Revenue could take cogniz- 
ance, The appeal fails and is dismissed with costs. 


Appeal dismissed. 
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SHEO KARAN SINGH AND ANOTHER 
VEVSUS 


PARBHU NARAIN SINGH. . 


Estoppel—Landlord and tenant—possession without a lease—krbutat— 
suit for rent-liability for compensation for use and occupation—dental 
of liability. 

The defendants entered into possession of property belonging to the 
plaintiff No lease was executed but a 4aduliat was drawn up and regis- 
tered which reserved an annual rent. The plaintiff brought this suit for 
rent. The defendant pleaded that without a lease there*was no contract 
and the plaintiff was not entitled to recover. /Ye/d that the plaintiffs suit 
might be treated as one for compensation for use and occupation and in 
view of the fact that the defendants entered into and continued in 
occupation of the land with the plaintiff's consent, they undertaking to pay 
rent, they could not be heard to say that they were not liable for rent for 
use and occupation. 

FIRST APPEAL from a decree of Shah Wahid Alam, 

Assistant Collector, first class, Benares. 


Defendants’ appeal. 


This was a suit for arrears of rent on the basis of a regis- 
tered Aabuliat executed by the defendants. By the $abult- 
at, an annual rent of Rs. 4,701 was reserved for the landlord 
and the term of the lease was nine years. The defendants 
were let into possession of the property. No lease was exe- 
cuted by the plaintiff. In the written statement which the 
defendants filed at first they did not deny that a tenancy sub- 
sisted between them and the plaintiff. On the contrary it was 
admitted that rent had been paid for some time. In a supple- 
mentary written statement, however, they raised the question 
that a mere Aadultat without a lease did not constitute a 
contract. The court below decreed the suit. 


Defendant appealed. 
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S. N. Sen (for L. M. Banerji), for the appellant, contend- 
ed that a Aabulzat was the counterpart of a lease and since there 
was no lease in the present case there could be no counterpart. 
A kabultat showed only a unilateral intention to be bound by 
the terms of a contract embodied in a lease. It was merely 
the agreement of a tenant to accept the tenancy and not the 
agreement of a landlord to lease the land. 

He relied on 

Nand Lal y. Hanuman Das, [1904] I. L. R., 26 All, 368. 
Kashigir v. Jogendronath Ghose, [1904} I. L. R, 27 All, 136. 
Beni v. Puran, [1go4} I. L. R., 27 All, 190. 

Sikandar v. Bahadur, |1905]2 A. L. J. R., 208. 

Turof Sahib v. Esuf Sahtb, [1907] 1. L. R, 30 Mad., 322. 

[STANLEY, C. J. Whether a kabuliyat is a proof of the 
lease is a question which it is not necessary for us to determine 
in this case. The suit may be treated as one for compensa 
tion for use of land actually in tenant’s possession]. 

In a suit for rent where an alternative relief for compensation 
had not been claimed no damages for use could be awarded. 

Rachhea Singh x. Upendra Chandra Singh,[1899] I. L. R., 27 Cal, 
239. 

A valid transfer could only be created by a registered 
instrument—in this case a lease—-and where a document ought 
to be in writing and registered, oral evidence was not ad- 
missible. 

Somu Gurukkal v. Rangammal, [1871] 7 M. B. C. R, 13. 

Sundar Lai (with whom Gokul Prasad), for the respondents, 
submitted that the point to be decided in this appeal 
was whether the execution of a lease was the only way of cre- 
ating a tenancy. Hesubmitted that it was not, and that a ten- 
ancy might be created in other ways, e. g. in the case of an 
exproprietary tenant. A tenancy was created as soon as rent 
was paid and it was admitted in this case that rents had been 
paid for some time. Where there was an obligation, evidenced 
by a registered document, in return for use of land, it could be 
enforced. The tenancy was created by payment of rent and 
the document was an evidence of the terms of the tenancy. 


The judgment of the court was delivered by 

STANLEY, C. J.—In the suit out of which this appeal has 
arisen His Highness the Maharaja of Benares sued for arrears 
of rent, relying on a £abuliat, dated the 7th of December, 1899, 


í 
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executed by the defendants and registered on the 8th of Decem- 
ber, 1899. By the Aadudiat the rent reserved for the holding 
- was an annual sum of Rs. 4,701 and the term of the lease was 
o years. The defendants were let into possession of the pro- 
perty on the faith of the Aadu/iat. No lease was executed by 
the plaintiff. In the plaint the plaintiff sets out the terms of 
the £adudtat and says that in accordance with the agreement 
entered into thereunder the sum which he claimed was due. 
The defendants in their written statement did not deny that a 
tenancy subsisted between them and the plaintiff but they 
raised various objections to portions of the claim. Ina supple- 
mentary written statement however they pleaded this defence, 
namely that “a mere adufiat without there being a lease is 
not sufficient to constitute a contract. Hence the suit, merely 
on the basis of the Aadufiat, is improper and not correct.” 
We are not clear as to the meaning of this difference but we 
take it from the argument which has been addressed to us 
that the defendants contend that by reason of the fact that 
a patta or lease was not executed by the plaintiff, he cannot 
recover any rent in respect of the use and occupation of his 
land by the defendants. The court below held that the defend- 
ants executed the abuliat in favour of the plaintiff and had 
it registered and that they came in possession under it and that 
consequently the execution of a lease was not necessary 
in order to entitle the plaintiff to maintain the suit. We think 
that the claim of the plaintiff may be treated as one for 
compensation for the use and occupation of the land and in view 
of the fact that the defendants entered into and have continu- 
ed in occupation of the land, with the plaintiff's consent, they 
undertaking to pay rent therefor, they can not be heard now to 
say that they are not liable for rent for use and occupation. 
They certainly cannot be treated as trespassers and it is admit- 
ted that they heretofore have paid rent to the plaintiffin res- 
pect of their occupation of the land in question. It is not their 
case that they are trespassers. Under these circumstances we 
fail to discover on what ground they can resist the plaintiff’s 
claim to rccover compensation for the use and occupation 
of his land. 


Then the question arises as to the measure of compensa- 
tion, We have the means of determining that by reference 
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to the abuirat which was executed by the defendants in 
favour of the plaintiff. They agreed to pay the rent claimed. 
This rent the court below has allowed, we think rightl y. 


«The only ground of appeal which has been pressed in 
argument before us is the first, namely that a Aaduliat with- 
out a patta does not create a valid lease of immoveable 
property. As to this we express no opinion inasmuch as we 
find that under the circumstances the plaintiff is clearly en- 
titled to recover compensation for use and occupation. 


In view of the fact that the defendants have been in 
occupation of the land with the consent of the plaintiff, and 
of the fact that the rent was fixed by the Aadéut4tat which has 
been given in evidence, we think there is no force in the first 
ground of appeal. The learned vakil for the appellants has 
abandoned the second, third and fourth grounds of appeal. 
We therefore dismiss the appeal but we think that hav- 
ing regard to the fact that the plaintiff has neglected to 
take the precaution of executing, in favour of his lessees, a 
proper lease, he is not entitled to any consideration in the 
matter of costs. We therefore allow no costs to either party. 


We express no opinion as to the correctness of the rulings 
which were relied upon by the learned vakil for the appel- 
lants, namely in the cases of Nand Lal v. Hanuman Das (*), 
Kashigir x. Jogendro Nath Ghose (#), Beni v, Puran Dass (3), 
and Turof Sahtò v. Esuf Sahz6(*). 


PD; 1; Appeal dismissed. 


(1) [1904] I. L. R., 26 All, 398. (2) [1904] I. L. R., 27 All, 136. 
(3) [1904] I. L. Rọ, 27 All, 190. (4) [1907] I. L. R., 30Mad., 322. 
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JANKI 


VEPSHS 
KALLU MAL AND OTHERS.* 


Succession Certificate Act (VII of 1889)—Section r, clause (14); Section 7, 
clause (3)—Grant of the certificate where oral will set up—Practice 
— Procedure tobe adopted when will upset—Hindu Law—Crreum- 
stances establishing will. 

When in answer toan application under the Sucession Certificate Act 
(VIE of 1889) a will is set up as having been mide, by the person with 
respect to whose estate the application is made, the court trying that appli- 
cation has jurisdiction to try the question whether or not there was a will, 
though ordinarily questions regarding a will should not be decided ona 
summary application for a certificate. 


According to the Hindu Law it is not necessary that a will should be 
executed by the testator. When the evidence showed (1) that a deceased 
person had dictated his wishes with regard to his property when he was 
possessed of a disposing mind, (2) that the draft had been explained to 
him, and (3) that he gave the draft to a third person telling him that he 
had been appointed a trustee under it, and asking him to take it to have 
it copied out fair for his signature, and that the deceased died a few days 
after, (4) without having executed the will, and (5) there was nothing to 
show that he changed his mind before his death, /e/d that the deceased 
could not be said to have died intestate. 


FIRST APPEAL from an order of L. Stuart Esq., District 
Judge of Meerut. 


Application for succession certificate. 
The court below rejected the application. 
The applicant appealed. 

Tej Bahadur Sapru, for the appellant. 
Motilal Nehru, for the respondent. 


The judgment of the Court was delivered by 


RICHARDS, J.—This appeal arises out of an application 
by Musammat Janki for a certificate under Act No. VII 
of 1889. Musammat Janki is the widow of one Shadi 
Ram, and prima facte she would be the person entitled 
to a certificate under the Act. Her application however 

* F. A. F. O. No. 73 of 1907. 
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was opposed by Kallu Mal and others who filed objec- 
tions setting up a will alleged to have been made by the 
deceased. A draft was produced which is a draft of a 
somewhat elaborate will. Lachhman Sarup was produced on 
behalf of the objectors, and deposed that he had written out 
this draft (which we will hereafter refer to as Ex. A.) at the 
dictation of the deceased. He says that he explained the 
contents of the will to him, that it took him two days to 
prepare the document, and that at the close of each day 
he read it to the deceased. A doctor named Ram Chander 
was also produced and he corroborated Lachhman Sarup and 
said that 4 or 5 days before his death the deceased handed him 
Ex. A, which, he said, was a draft of his will. The deceased told 
him that he had appointed him a trustee under his will and 
asked him to take the draft and have it copied out fair 
for his signature. The deceased died without ever having 
executed the will. He wrote a letter to the Bank at Meerut 
giving certain directions as to a sum of Rs. 2,000 which he 
had in deposit with the Bank which directions were strictly 
in accordance with his will. In this letter he says that 
he is making a will. It also appears that after the draft 
had been prepared the deceased wrote to Lachman Sarup 
about leaving Rs. 200 for a girls’ school. The deceased seem- 
ed to think that he had mentioned this matter before. Lachh- 
man Sarup in reply told him that if he had mentioned it to 
him, he, Lachhman Sarup, had forgotten it but that it might 
be added in the proper place. In the court below the 
appellant’s case was that the deceased was not in his proper 
senses for a long time before his death. The deceased died 
on the 12th of January 1906. We think that had the applica- 
tion been made to us in the first instance, we should hardly 
have decided the validity or invalidity of the will on a sum- 
mary application for a certificate. The court might have 
exercised the discretion given to it by section 7, clause (3) of the 
Act;or the application might have been postponed and the 
objectors called upon to institute within a limited time a suit 
to obtain probate of the alleged will. The court however had 
undoubted jurisdiction to try the question whether or not 
there was a will. If the deceased had made a will in the 
terms alleged, the applicant Musammat Janki was not entitled 
toa certificate. The court below having tried the question and 
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heard all the evidence, we think that we would only be putting 
the parties to unnecssary expense and prolonged litigation if 
we were not now to decide in appeal the question already 
decided by the court below. We have no reason to think that 
further evidence could be produced on either side and we 
think that the court below was quite justified in believing 
the evidence adduced by the objectors as to the testamentary 
capacity of the deceased. The question remains whether 
or not he in fact made a will before he died. There can not 
be the slightest doubt on the evidence that the deceased 
intended to make his will. We believe the evidence of Lachh- 
man Sarup and Dr. Ram Chandar. The deceased, according 
to their evidence, had dictated his wishes with regard 
to this property. He had written about the girls’ school and 
the bequest in favour of it of course must now be deem- 
ed part of his wil. There is no evidence of any kind 
that he intended to make any other change in the disposi- 
tion of his property. Dr. Tej Bahadur urges that the testator 
might, if he had an opportunity, have altered his mind. There 
is no doubt he might and in the same way a man can always 
revoke or alter his will. But there is no evidence whatever 
that the deceased was in a state of doubt as to his intentions. 
We think it can not be argued that the mere fact that he 
had not executed the document itself prevented what Lachh- 
man Sarup had taken down at his dictation from being his. 
According to Hindu Law it is not necessary that a will 
should be executed by the testator. Under all the circum- 
stances of the case we think the conclusion at which the court 
below arrived, namely, that Shadi Ram had before his death 
made a will in the terms alleged by the objectors, was justified 
by the evidence. We accordingly dismiss the appeal but 
without costs, as we consider that the objectors ought to have 
taken some steps to prove the will at an earlier date. 


Appeal dismissed, 
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HARI SINGH AND OTHERS 
VERSUS 
SHER SINGH AND ANOTHER.* 
Code Civil Procedure (Act XIV of 1882), section 317, object of—plea that 
purchase was made on behalf of faimtly— Whether section applies. 


The object of section 317 of the Code of Civil Procedure is to check 
benami purchases. That section has no application to a case where the 
purchase was made in the name of one of the members of a Hindu family 
and it is alleged that he made the purchase on behalf of the family. 

SECOND APPEAL against a decree of W. F. Kirton Esq., 
Additional Judge of Moradabad, confirming a decree of Lala 
Mata Pershad, Subordinate Judge of Moradabad. i 


Suit for possession of a house. 

The Courts below dismissed the suit. 

Plaintiffs appealed 

Moti Lal Nehru and Sundar Lat, for the appellants. 


Gokul Prasad, (Te; Bahadur Sapru with him) and Suren- 
dra Nath Sen, for the respondents. 


The judgment of the court was delivered by 


STANLEY, C. J.—The suit out of which this appeal has 
arisen was brought by the plaintiffs appellants for possession 
ofa house. The plaintiffs impleaded in the suit two brothers 
namely Sher Singh and Partab Singh, claiming title to the 
house under a sale-deed executed on the 28th of April, 1896, 
by Sher Singh alone purporting to act on behalf of himself 
and Partab Singh. Partab Singh filed a defence to the effect 
that he alone was the owner of the house under a purchase 
made by him and that he did not authorise his brother Sher 
Singh to execute the sale-deed in favour of the plaintiffs on 
his behalf. The suit was dismissed in the Court of first 
instance, whereupon an appeal was filed but during the pen- 
dency of the appeal Partab Singh died childless, leaving a 
widow, namely the defendant respondent Musammat Misri. 
Musammat Misri was not brought upon the record within the 
period of six months allowed by law for that purpose and 


* 5. A. No. 1438 of 1907. 
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after the expiration of this period she applied to the learned 
Additional Judge, before whom the appeal was pending for 
an order declaring that the appeal had abated. This applica- 
tion was made on the 15th of August, 1901. The answer to 
her application was that Sher Singh and Partab Singh formed 
a joint family and there was no necessity, in view of this fact, 
to bring Musammat Misri on the record, inasmuch as any 
interest which Partab Singh had, survived to his brother Sher 
. Singh. Upon this application an order was passed on the 
30th of September, 1901, the particulars of which it is unneces- 
sary at length to state. Suffice it to say that the Court remanded 
the case to the Court of first instance with directions to that 
Court to take fresh evidence under sections 569 and 570 of 
the Code of Civil Procedure, Act XIV of 1882. Before this 
order was complied with the plaintiffs and Sher Singh agreed 
to refer their disputes to arbitration and these disputes were 
accordingly so referred and an award has been passed. Mu- 
sammat Misri, the widow of Partab Singh, was no party to 
this reference and is therefore clearly not bound by it. An 
award was made according to which the plaintiffs’ claim for 
-recovery of the house in dispute was allowed. Musammat 
Misri then came forward and applied that the award should 
be declared not to be binding upon her and that the suit 
should be disposed of. The award was then set aside on the 
14th of December 1905. The case then came up for hearing 
on the 6th of February, 1905, when Sher Singh without con- 
sulting Musammat Misri, refused to put in any evidence 
and ultimately the appeal was dismissed for want of prosecu- 
tion. Then on appeal to the High Court the appeal was 
restored and directed to be heard on its merits and accordingly 
came before the learned Additional Judge from whose deci- 
sion this appeal has been preferred. 


Upon the important question in the case as to whether the 
house in dispute was owned by Partab Singh alone or by 
him and Sher Singh jointly, the learned Judge came to the 
conclusion that it was unnecessary to determine this question 
in view of the provisions of section 317 of the Code of Civil Pro- 
cedure In his judgment he says:—“It appears that as long ago 
as the year 1879 the property in question was sold in execution 
of a judgment-debt against the father of Partab Singh and Sher 
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Singh and was bought in by Shéo Dayal in the name of Partab 
Singh, this Sheo Dayal Singh being the father-in-law of Partab 
Singh. Now under section 317, Civil Procedure Code, it was not 
open to Partab Singh’s own father to question his title, nor 
did he or any one else ever do so, and I think it is useless 
for the present plaintiffs, therefore, to try and argue that the 
property was really joint family property.” In this the learned 
Additional Judge was clearly in error. Section 317 of the Code 
has no application toa case of the kind. The object of that 
section was to check denamz purchases. In this case the 
purchase was made by one member of a Hindu family which 
is alleged to have been a joint family, and the question which 
the court ought to have decided was whether or not that 
purchase was made by Partab Singh as member of a joint 
Hindu family for himself or for himself and Sher Singh, the 
other member of the family. We can not therefore decide 
this appeal without referring an issue to the lower appellate 
court for determination and that issue is whether the house 
in dispute was purchased by Partab Singh for himself alone 
or for himself and for Sher Singh as members of a joint 
Hindu family. If it was purchased by him for himself and 
his brother, and the property was therefore joint family 
property, Mussamat Misri was not a necessary party to the 
suit. We therefore refer this issue to the lower appellate 
court under order 41, rule 25, of Act No. V of 1908 and we 
direct the court to take such relevant evidence as the parties 
may adduce. On returnofits finding we allow the parties 
the usual ten days for filing objections. 
Issue referred, 
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GHULAM HUSAIN AND ANOTILER*® 
VEVSUS 


MUHAMMAD HUSAIN AND OTHERS. 


Ejectment suit-—Lessee in possession— Term of lease not expired— Form of 
decree—Declaration of title—Specific Relief Act (I of 1877), section ga. 


The plaintiff’s mother acting on his behalf leased a house belonging to 
the plaintiff to the defendants. The plaintiff before the expiry of the lease 
brought this suit for possession, and claimed any other relief to which he 
might be entitled. e/d that the suit so far as it related to immediate 
possession was not maintainable by reason of the existence of the lease 
at the date of the suit but he was entitled to a declaration of right 
eld further that by allowing the plaintiff the declaration of right the 
nature of the case would not be altered. Sita Ram v. Ram Lal, l L. R., 
18 AIl, 440, followed. 

FIRST APPEAL from an order of C. D. Steel, Esq., District 
Judge of Shahjahanpur, reversing the decree of Babu Bans- 


gopal, Munsif of Budaun East. 
Suit for possession of a house. 


The plaintiff purchased the house in dispute at an auction 
sale from one Kifayat-ul-lah Khan, and duly obtained posses- 
sion over it through his uncle Badullah Khan. Plaintiff’s 
mother acting as his guardian let out the house to certain 
Wazir Khan and Amir Khan for one year. . During the cur- 
rency of the lease, Ghulam Husain, the defendant No. 1, to- 
gether with 4 others, forcibly ejected the lessees. Plaintiff 
thereupon brought this suit for possession against Ghulam 
Husain and others who had dispossessed his tenants. Among 
other pieas on behalf of the defendants, it was contended that 
the plaintiff, owing to the subsistance of the lease, could not 
maintain a suit for possession. The court of first instance 
allowed this contention and dismissed the plaintiffs suit. The 
lower appellate court reversed this finding and remanded the 
case for disposal on merits. 


The defendant appealed. 
*F, A. F. O. No. 103 of rgo8. 
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Iswar Saran (for Tef Bakadur Sapru) for the appellants, 
contended that the plaintiff could not succeed in a suit for 
possession unless he showed that he was entitled to immediate 
possession at the time he brought the suit. In the present 
case the plaintiffs had no right to get into the possession 
of the house before the expiration of the lease. The lease 
had not expired at the time the plaintiff brought the suit. 
He cited and discussed 

Gulzar Singh x. Kalyan Chand, [1893] I. L. R., 15 AIL, 399. 

Davis v. Kasee Abdool Hamed, [1867] 8 W. R., 55. 

Ramanandan Chetti x. Puli Kutti Servat, [1898] 1.L.R., 21 Mad., 288. 

Sita Ram v. Ram Lal, [1896] 1. L. R., 18 All, 440. 

Jagannath Charry v. Rama Rayer, 1904] 1. L. R, 28 Mad., 238. 

Abdul Raoof, for the respondents, submitted that the plain- 
tiff was entitled to maintain the suit, The ruling reported in 
Gulsar Singh v. Kalyan Chand(*), was not an authority on 
the point. Even ifthe plaintiff was not,entitled to obtain 
possession, he had surely a right to a declaration of title under 
section 42 of the Specific Relief Act to protect his interest, 
He cited 

Salima Bibi v. Sheikh Muhammad, 1895] I. L. R., 18 All, 131. 

Ramanandan v. Puli Kulti Servat, [1898] I. L. R., 21 Mad., 288. 

fswar Saran, in reply, submitted if a declaratory decree 
would be granted, it would change the nature of the suit. 


KNOX J.—The subject-matter in dispute in this appeal 
is a house situated in Badaun. The plaintiff sued for posses- 
sion but in his plaint added a further prayer that any other 
relief to which he might be entitled be granted to him. One of 
the defences and the only one with which we are now con- 
cerned, was that as the plaintiff's mother acting for him had 
granted a lease to certain third persons, the plaintiff:could not 
sue for immediate possession inasmuch as the lease was a 
lease for one year and this period had not determined at the 
time when the suit was brought. The Court of first instance 
sustained this plea but in appeal the District Judge held that 
the plaintiff was entitled to claim immediate possession. He 
accordingly reversed the order of the Munsif and remanded the 
case for determination on the merits under section 562 of 


(1) [1893] I. L. R, 15 AlL, 399. 
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the former Code of Civil Procedure. The defendants who 
were in actual possession have come to this Court and again 
raise the plea that upon the plaintiffs own showing his suit 
for immediate possession can not succeed as the term of the 
lease had not expired at the date of suit. 


The learned vakil for the appellants relied upon C. T. Daves 
v. Kagee Abdool Hamed (1) and Ramanadan Chetii v, Puli 
Kutti Servai (2). We think that this prayer is so far entitled 
to prevail that the plaintiffs suit at the time he brought it, so 
far as it related to immediate possession, was not maintainable 
in consequence of the existence at that time of the outstand- 
ing lease in favour of Nazir Khan and Amin Khan. It is true 
that in the case of Ramanadan Chetti v, Puli Kutti Servat (*) 
the Court refused to grant a declaration in plaintiffs 
favour, but that was in consequence of the special circum- 
stances of that case. This Court in the case of Sta Rani v, 
Ram Lal (3) while upholding a plea that the plaintiff was not 
entitled to possession so long as there was a tenant entitled 
to possession, held further that the landlord in such 
a case had a right to a declaration under section 42 of 
the Specific Relief Act. The learned vakil for the appellants 
contends that even this relief could not be given inasmuch 
as it would alter the nature of the suit. We do not agrec 
with this. We allow the appeal so far as to amend the order 
of the District Judge into an order under order XLI, Rule 23 
of the present Code of Civil Procedure. Under that Rule we 
direct the case be remanded, that issues Nos. 1 and 2, as fixed 
in the court of first instance, be tried in the case now remand- 
ed and that the court proceed to determine the suit; the 
evidence recorded during the original trial shall, subject to 
all just exceptions, be evidence in the case after remand. If 
the court find these issues in the plaintiffs favour, he should 
be granted a declaratory decree under section 42 of the Specific 
Relief Act. The costs of this appeal will follow the event. 


Pp. D. Cause remanded. 


(1) 8 [1867] W. R., 55. (2) [1898] L L. R., 21 Mad., 288. 
(3) [1896] I. L. R., 18 All, 440. 
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DARIA 
versus 
HARKHIAL AND ANOTHER.* 


Pre-emption— Village divided into several Mahals—Right of pre-emption 
given lo co-sharers tn the village—Right among co-sharers of thoks. 


The wajrb-u/-ars of a village gave a right of pre-emption to share- 
holders in a affi, then to those in a makal and lastly, to those in the 
village. The village was divided into several rots. One of the /Aoks, viz. 
Jaraoli was subsequently sub-divided into several mafa/s and under the 
new arrangement the ¢/#ofs were done away with A share was sold 


in the Mok so sub-divided and was purchased by a co-sharer in one 


of the old ¢hoks. A co-sharer in one of mahals of Jaroli sued for pre- 
emption. Æeld that the vendee being a co-sharer in the village the 
plaintiff had no preferential right of pre-emption inasmuch as the old 
paitis and thoks had been done away with. Dalgaujan Singh v. Kalka 
Singh, L L. R, 22 All, 1, distinguished. 


APPEAL under section 10 of the Letters Patent against 
the judgment of GRIFFIN, J., reversing the decree of Babu 
Shiva Prasad, Additional Subordinate Judge, Agra, who 
confirmed a decree of Babu Lalta Prasad Johari, Munsif of 
Mahaban. 


Suit for pre-emption, 
The defendant appealed. 


The material facts were these :— 


One Mauza Basawar consisted of several thoks, one of 
which was ¢hok Jaroli. Thok Jaroli again had several pattts. 
The plaintiff, the vendor, and the vendee were all co-sharers in 
thok Jorali, but not in the same patti. The waytb-ul-ars of 
the village as it stood in 1283 fasli, contained the following 
provisions as to pre-emption :— 


“Dawa haq shuffa kadar surat intiqal haqiat kisi hissedar ke 
bazarie bai wa reln : awal Bhai Bhatija hag¢eg? aur doem phir Bhai 
Bhatija chachazad shuroayan hagiat aur soem phir hiredar patti aur 


L. P. A. No. 64 of 1908. 
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chaharam phir hissedar thok aur punchwen phir malikan deh ka hoga; 
aur jo malikan deh se koi na lewe to usko akhtiar hoga jiske hath 
chahey rehn wa bai kare.” 


In 1305 Thok Jaroli was perfectly partitioned into several 
mahals, one of which was Mahal Harkhial and Dali~a. By 
this new arrangement the pre-empted property and the pro- 
perty of the plaintiff fell in akal HarkAtal and Daltpa and 
that of the vendee in another mahal, known as mahal 
Chandarsen. The new system did away with the patitis. No 
new wajyth-ul-arg was prepared after the partition. The 
plaintiff brought this suit of pre-emption on a plea that 
he was a co-sharer with the vendor in the same sahadl, where- 
as the vendee was a stranger to it. The defence was that 
the plaintiff had°no preferential right-to pre-empt. Both the 
lower courts allowed this contention and dismissed the plain- 
tiffs suit. On a second appeal being preferred to the High 
Court, GRIFFIN, J., reversed the decree of the courts below 
and delivered the following judgment. ` 


“ Plaintiff’s suit for pre-emption was based ou a custom record- 
ed in the wajib-ul-arz of 1283 Fasli. A perfect partition took place 
in 1305 Fasli when no new wajib-ul-arz was prepared for the new 
mahals. In the present case the plaintiff and the vendor are co= 
sharers in the same mahal. The vendee is a co-sharer in another 
mahal. The wajib-ul-arz of 1283 F. gave aright of pre-emption to five 
successive classes of pre-emptors. With classes 1 and 2 we are not 

concerned. The third class consists of share-holders in the patt, 
4th in the thok, 5th in the village. The partition has done away 
with the sub-divisions of the village into thoky and patties. The 
lower appellate court relying upon the ruling in Gobind Ram v., 
Masthullah Khan (1), held that the vendee had an equal right with 
the pre-emptor under the provisions of the wajrb-ul-arz and there- 
fore dismissed the plaintiff's suit. The plaintiff comes here in 
second appeal. 1t appears to me that the principle enunciated in 
Dalyanjan Singh v. Kulka Singh (2), must be applied to the pre- 
sent case. The defendant vendee is uo longer a co-sharer of the 
vendor. The plaintiff pre-emptor is a co-sharer of the vendor. 
Upon the true construction of the wuj/b-ul-arz the plaintiff has a 
right of pre-emption against the defendant vendee who is a stranger. 
In my opinion therefore the court below was wrong in holding 
that the plaintiff had no right of pre-emption. I allow the appeal, 


(1) [1907] I. L. R., 29 AlL, 295. (2) [1899] L L. R, 22 All, L 
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set aside the decree of the courts below und remand the case for 
disposal on the merits under section 562, Civil Procedure Code.” 
The defendant appealed. 
J. N. Mukerji, for the appellant. 
Benode Behari, for the respondent. 


The judgment of court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for pre- 
emption, The village in question formerly consisted of 
several ¢hoks, one of which was ¢hofk Jaroli. Thok Jaroli 
consisted of several gattzs. The property in dispute was 
situate in patit Khera of Thok Jaroli. In this tho# that plain- 
tiff was aco-sharer. The wajib-ul-ars of the village gave a 
right of pre-emption to five classes of pre-emptors. With the 
first two classes we are not concerned. The third class con- 
sists of share-holders in a patit, the fourth, sharers in a ¢hob, 
and the fifth share-holders in the village. In the year 1305 
Fasli 7fof# Jaroli was by prefect partition divided into several 
utahals out of which is mahal Harkhial and Dalipa. By the 
new arrangement the property sought to be pre-empted and 
the property of the plaintiff fell in #zafaf Harkhial and Dalipa. 
The defendant appellant is not a co-sharer in sahal Harkhial 
and Dalipa but is the owner of mahal Chander Sen, one of 
the szahals of the old ¢ho# Jaroli. It thus appears that by the 
new arrangement pairts and thoks have been done away 
with and the old ¢#ok Jaroli has been divided into several 
new mahals. Both the lower courts held that in view of 
the new arrangement the plaintiff had no preferential right of 
pre-emption over the defendant appellant. On appeal the 
learned Judge of this Court, before whom the appeal was heard, 
came to the conclusion that the case was governed by the 
ruling in the case of Dalganjan v. Kalka Singh (1). Weare 
unable to agree in the view taken by the learned Judge. It 
appears to us that when the patées and thoks into which the 
village was decided were done away with, the plaintiff could 
only claim pre-emption by virtue of his being a share-holder 
in the village. The defendant vendee is also a share-holder 
in the village and the plaintiff has no preferential right over 
the defendant. If there had been a new zwayzb-ul-arg provision 
might have been made whereby preference would under the 

(1) [1899] L L R, 22 All, 1. 
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circumstances be given to the plaintiff, but in this case no new 
wajtb-ul-ars was prepared. Therefore the rights of the parties 
are governed by the old wayzb-ul-ars and in view of the fact 
that the old patties and thoks have been done away with, we 
fail to see how the plaintiff has any preferential right of 
pre-emption over the defendant vendee. For these reasons 
we allow the appeal, set aside the decree of the learned Judge 
of this Court and restore the decree of the lower appellate 
Court. We give the defendant appellant the costs of this 


appeal. 
Appeal decreed. 
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— 


KALI CHARAN MUKERJI 
versus 


KING EMPEROR.* 


Evidence Act (1 of 1872), section a5—Lxpert evidence— Evidence lo prove 
handwriting—sufficiency of—to prove a disputed writing. 

To base a conviction on the evidence of an expert in handwriting 

as a general rule is very unsafe. There may be cases in which the hand- 

writing is of such a peculiar character that the conclusion as to identity 


of the writer is irresistible. In this case two anonymous threatening letters 


were sent to the Government of India. The Government expert in hand- 
writing was examined and he deposed that having regard to the move- 
ment, execution, style, direction, curve and pen-pressure of certain letters 
the writing of the exhibits resembled the admitted handwriting of the 
accused. //eld that that evidence was not enough to prove beyond 
reasonable doubt that the accused was the writer of the anonymous letters. 
Srikant vy. King Epimeror, 2 A. L. J. R, 444, followed. 


CRIMINAL APPEAL from an order of H. J. Bell Esq, 
Sessions Judge of Aligarh. 


The facts of the case were as follows :— 

Two letters were sent to Simla enclosed in one envelope, 
one addressed to “The LORD MINTO” and the other to “The 
Harvi Edmison” and were delivered on the 25th June 1908 
to one Edmonson, a clerk in the Foreign Office. They bore 


the Aligarh post-mark. The letters were as follows :— 
To 
The Lord Minto 
Governor General 
India. 
Sir, 

If you vex the Bengali & others Swdish Bhagat then you will be 
killed from a bomb or pistol & I am without cares for living in this world. 
Here I opened a bomb factory to kill the europeans. Affairs of this 
factory are hidden in their nation of my own. 


To 
The Harvi 
Edmison 


Tyrant europeans. 
Oh, 


Having heard that you & Lord Minto have passed the new 2 laws. 
If you will do so we will mend the bomb for you & your brethern & 


* Cr. App. No. 968 of 1908, 


VOL. VL] ` HIGH COURT. 185 


all will be killed by a pistol or guns or bombs-in some days. You will 
kill at 10 oclock 25-6-08. And I dont want to live in this world therefore 
I can kill of that man who is enemy of Swdeshi. 


Frangi are pig-dog. Sweeper, & tyrant man in the world. 


The letters reached Simla. They were sent to Aligarh for 
enquiry. The Superintendent of Police visited the Lyall 
Library at Aligarh and examined the signatures in the visi- 
tors’ book there.” In his opinion the signature of the appel- 
lant, a small zamindar, who was one of the visitors to the 
Library, resembled, so far as certain letters of the alphabet 
were concerned, the formation of the same letters in the two 
incriminating documents. A Head Constable who knew the 
accused was sent to him to obtain samples of his handwriting 
on the pretence of writing out certain application for the 
Head Constable, and the appellant’s house was also searched 
and some specimens of his writing were obtained. These 
were submitted to one Charles Hardless, the Government 
expert in handwriting, and he was of opinion that the incrimi- 
nating letters were in the same handwriting as the admitted 
writings of the appellant. The appellant was convicted by the 
Sessions Judge and sentenced toa term of nine month’s rigorous 
imprisonment and a fine of Rs. 300. Charles Hardless was the 
principal witness at the Sessions trial and the conviction rested 
on his expert evidence which is set out below in extenso, 


I am a Government expert in handwriting, and have been such 
since February, 1904, as a full time employe of Government for this 
purpose. Before that | was an expert on the subject and had 
been giving evidence in Government cases and other cases. 


One looks to the characteristics of handwriting first of all in 
comparing handwritings. This is the most important point. After 
that comes the formation of letters. For the purposes of the present 
case certain papers were submitted to me for examination. These 
are Exhibits 1, 2, 3, 5,6,7 and 8. Ño also were Exhibits 9 and 4g. 
Also Exhibit 10. I reduced my opinion on these to writing in 
Exhibit 11. 

Jn my opinion Exhibits 1, 2, 3, 4, 5, 6, 7, 8,9 and 10, are in the 
handwriting of one and the same person. They were written by one 
and the same person. They agree in the following characteristics : 

Movement ... ... Combined finger and wrist, finger pre- 

dominating. 


Execution... .... - Fairly rapid. 
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Direction ... ji Inclining. : 

Style ig ‘a Combination of linear and oval not 
formed in style. 

Curve ee Thumb carves inferior. compared with finger 
curves. 

Pen presentation ... Angular. 

Pen pressure .. Fairly heavy. 


They agree in the following habits : 

Spacing ... .. . Fairly wide between words. 

Size of letters, ... Fairly large and writing even in make. 

I examined these letters throngh lenses, in fact all of the 
writings. 

Besides all this there are certain agreements in the matter of 
formation. ‘Thus: 

Word “to” in first line of body of Exhibit 5 and combination 
in word “Minto” in Exhibit 1, the combination being “to”. It 
is an unasnal combination. l 

Capital “RB” in “ Bengali” in first line of Exhibit 1, and capital 
“B” in “Beg” in subscription in Exhibit 6. 

Make of a peculiar “k” in word “kill” in tenth line of Exhibit 
2 and in seventh line of Exhibit 1, with several instances in receipt 
book, Exhibit 9. 1t is written as if it were a combination of “v` 
and “2”. Those in the book I have surrounded with a blue pencil 
circle. In fact there are in the hook many others similar that ] 
have not marked. 

High cross bars in the small letter “t”, generally. 


Make of the short “ &” in sixth lino of body of Exhibit 2, and 
fourth line of Exhibit 8. 

The word “ Aligarh” in Exhibits 8 and 6,4 and 3, the whole 
word and the letter “r” in particular. 

Make of small “g” in Bhagat, second line of Exhibit 1. 


Ditto in “dog” on reverse of Exhibit 2. 
Ditto in “ Beg” first line of Exhibit 5. 
Ditto in “angry” fourth do. do. 

Ditto in “holding” in fifth line of do. 
Ditto in “according ” in sixth line of do. 
Ditto in “being” in seventh line of do. 


The samo words occur in Exhibit 6 and in these the “g` is simi- 
larly formed. The same make of “g” is fonnd in the word “ Ali- 
garh ” in two places in Exhibit 7, 
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Make of small “y” with leader stroke and small loop to the 
shoulder in Exhibits ı and 2, same asin Exhibits 6 and 5. This 
is noticeable wherever ai“ y” occurs. 


Use of the curled “ d” in “killed”, third line of Exhibit 1. 


Ditto in “ passed ”, third line of Exhibit 2. 
Ditto in “days”, ninth line of Exhibit 2. 
Ditto in “and”, twelfth line of Exhibit 2. 
Ditto in “ world ”, fourteenth line of Exhibit 2. 
Ditto in “ gwadeshi ”, second line of Exhibit 1. 
Ditto in “ world ”, fifth line of Exhibit 1. 


Similar instances occur in Exhibits 5 and 6. 


Peculiar make of small “r” with shoulder to right in Exhibits 
1, 2, 3,4,5,6,7. This is common throughout the writings. 


Similar placing of dots to letters and full stops. The former 
are placed in the line of the letter, and the latter away from the 
words. 

Make of capital “p”? in the page marked “Cx”? in Exhibit 
g and same in “ P. T. S.” in Exhibit 6. The only difference is 
that the former has a blind loop. 


Make of capital “Q” at page “Cy” in Exhibit 9 and in 
“Governor General” in Exhibit r. The top loops of hoth are 
identical. : 


Make of writing dates in Exhibits 2 and 8. Dashes are used 
in both places. 

Figure “ 2° in combination “25 ° in Exhibit 2 is similar to the 
second “2” in combination “ 22” m page Cz” in Exhibit g. 

When these documents were given to me no indication was 
given to me as to which were genuine and which were disputed 
writings, or whether all were supposed to be in-the same writing 
or not, or as to which were of one writing, or whether they were 
in more handwritings than one. Other papers were shown to me, 
but I found them to be in other writings. 


Since !904 I have frequently given evidence regarding hand- 
writing. I hare been just deputed to Ceylon on the same duty. 
The summons was not served on me for the last hearing as J was 
then in Ceylon. 


Cross-examined: 


Exhibits 5 and 6 appear to be in the natural handwriting of the 
man who wrote them. I wonld not consider Exhibits 1 and 2 to 
be in the natural handwriting of whoever wrote them. 1 think 
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that the writer of these two was attempting to disguise his hand. 
If I had looked at these non-critically, at the first glance, I might 
have thought that they were in the same writing and | might have 
not. Exhibits 1 and 2 are a bad attempt at disguise, assuming my 
opinion to be correct that they are disguised. 


Q. In what respects would you say the writer has failed to 
achieve his object of disguising. 

A. Want of co-ordination between finger and thumb, and 
consequent inability to disguise his writing successfully. 

I should consider the writer of Exhibits 5 and 6 a man of weak 
intellect, a fool, judging from the character of the writing, not 
from the substance of the documents. I should say that the writer 
of Nos. 5 and 6 was a weak-minded man. There is no dash in 
the writing that would indicate determination of character. | 
would not go so far as to say “ particularly weak-minded.” 


This year, since the first of April, ] have given opinions in 
about seven hundred references on the subject of handwriting. 
I found identities in about half of the references made, and not in 
the other half. I have great faith in the correctness of my conclu- 
sions. I admit that I am capable of an error of judgment. 


About four of five years ago I gave evidence for the prosecution 
in the case of one Sri Kant of the Allahabad Bank. The case was tri- 
ed in Allahabad by the Sessions Judge. 1 was in that case shown 
a draft and a letter. I was also shown specimens of about twenty 
different handwritings. Outofthose I selected one handwriting and 
said that in my opinion the writer of that was the person that had 
written the letter and the draft. Subsequently I found ont that 
the man whose handwriting I selected was the very man that the 
Bank had suspected, of which I had no knowledge. He wasa 
man that used to write drafts in the Bank, but when 1 identified 
the writing, I was not aware of this fact. When I gave evidence 
I had no doubt, and I have no doubt now, that that man was the 
writer of the draft and of the letter, which in the case the Bank 
alleged to be forgeries. Jt is impossible for me to be more positive 
nbout a case than I was about that case. l was as positive in that 
ease as ] am in this. The Sessions Judge convicted. The High 
Court acquitted. Mr. MacIntyre, one of the officers of the Bank, 
supported my opinion in that case. I gave evidence in a 
Punjab National Bank case in Lahore, about a draft for money. 
The case was of Ishwar Das and Debi Chand. In that case I was of 
opinion that one of the accused was the writer of certain docn- 
ments. I was positive in that case regarding the correctness 
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of my opinion. My evidence was highly tested m cross-examination 
and I stood the test. ln that case 1 relied on characteristics and 
formation of letters. 1 was as positive in that case as I am in this. 
The tests that I applied in those cases are substantially the tests 
that | have applied in the present case. Excluding the documents 
exhibited in the present case only two others were shown me 
and these I rejected at once as not belonging to the set. Thereis no 
doubt that the test put to mein the Allahabad case was stronger 
than the one in the present case. The handwritings in the 
Allahabad and Punjab cases were all English. 


Mere similarity in the formation of letters, apart from charac- 
teristics, is nob worth much. The reason is that hundreds of men 
may form their letters in the same way. Excepting Exhibits 4 and 
10, I was not shown any writings of any other residents of Aligarh 
in addition to what I have already mentioned. 


There may be other persons in Aligarh than the accused who 
write “to” inthe same way. I can say the same of every other 
similarity individually, to which l have deposed, but 1 think it 
very unlikely that any other man in India would exhibit the same 
combination of formations. Of course, I have not examined the 
writings of all people in India who write English. I admit that when 
the mind has reached a certain theory, the senses may unconsciously 
be biassed, so that they give a colour to facts, tending to make 
them support the theory. Consequently I apply independent tests. 

The “k” in “kill” in Exhibit 1, third Line, is not an ex- 
traordinary formation. The one in the seventh line is an extraor- 
dinary “k”. In both Exhibits 1 and 2 the writer laboured to 
disguise his hard. A man trying to imitate another man’s hand- 
writing, labours and this is one of the things that gives the imita- 
tor away. We find in such cases pen-pauses and pen-lifts. I find 
pen-pauses and pen-lifts in Exhibits 1 and 2. Fora successful 
imitation the imitator would have to endeavour to imitate “ charac- 
` teristics” and to reproduce “ habits”. 


In Exhibit 2 there are “k’’s in the word “kill ” in each case. 
The first is one form. The second and third are of one other form. 
The “k”s in these two Exhibits represent three different forms. 


A man attempting to disguise usually writes slower than he ordi- 
narily does. A change in the method of holding the pen would be 
one of the ways of attempting to disguise writing. A change im incli- 
nation would be another inclination of the pen. A man by 
writing slowly might be able to alter the curvature of the curves 
of his letters. Altering of the pen-pressure would help to disguise. 
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l say that | have no doubt that the writer of Nos. 1 and 2 was 
trying to disguise his writing. The writing in Nos. 1 and 2 is not the 
natural writing of the writer, whoever he may be. There are too 
many pen-pauses and pen-lifts, and it is a laboured hand. 


I say that the word “ Aligarh” on the envelope No. 3 was 
written by the writer of Nos. 1 and 2. 


In my opinion Exhibits 1 and 2 are a combination of linear 
and oval. 


In Sri Kant’s case, in the Sessions Court, I pointed outa great 
number, it may have been twenty-five, of resemblances between 
the admitted handwriting of Sri Kant and the alleged forgeries. 
jn my opinion in that case the writing of the alleged forgeries 
was an attempted disguise. In my opinion the writer of Exhibits 
1 and 2 has triedand has failed to disguise his writing. There 
are dissimilarities between Exhibits 1 and 2 and the acknowledged 
writings of accused, in formation | mean. The dissimilarities in 
these do not make me doubt the correctness of my opinion, for 
the writer would try to make such dissimilarities, and in fact 
one cloes so in one’s ordinary handwriting. 


The letter in Sri Kant’s case was u letter of a few lines, pur- 
porting to advise the despatch of a draft. Infact there were two 
forged letters and two forged drafts in that case. My evidence and 
opinion was that one and the same man wrote all four. Also that 
the writer was Sri Kant. I was emphatically of the opinion that 
the forgeries were not by another clerk as the defence suggested to 
me, namely Gopal Das. 


As far as my evidence goes, the case of Sri Kant was quite 
as strong as the present. I would be more surprised if I turned 
out to be wrong in Sri Kant’s case than I would be to find myself 
wrong in this case. If it could be proved beyond all doubt that I 
was wrong in Sri Kant’s, I should revise my opinion regarding 
the value of expert evidence in handwriting. 

Re-examined. 

Looking at Exhibits 1 and 2 I should say that they were by a 
man of the same mental deficiency as that possessed by the writer 
of 5 and 8. 

Since the case of Sri Kant, which was in 1903, I have acquired 
greatly increased experience of handwriting. In that case the 
charge was with reference to one draft only, not two drafts. That 
draft was in the printed or engraved form of the Allahabad Bank 
with the usual entries in manuscripts in the blanks. The forged 
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signature was that of Mr. MacIntyre. It was a fairly good forgery 
of the signature. The disguise in the body of the draft was better 
than the attempt to disguise in the present case. The writer there 
was a better penman and a man of better intellect than the writer in 
the present case. The letter of advice had a printed heading of the 
address, and the body of the letter was very short, the greater part 
consisting of the name of a firm at Jubbulpove. There was very 
much less writing in the forgeries in the Allahabad case than in 
the Exhibits 1, 2 and 3 in this case. 


In the present case I have much more material and much more 
words than in the Allahabad case. In the present case I have larger 
scope for comparison than in the Allahabad case. 


By saying that the test in Sri Kant’s case was a more severe 
case, I meant that more documents in a larger number of hand- 
writings were submitted to me for comparison and selection. 


It would be easier to identify the writer of badly disguised 
handwriting than the writer of a skilful-forgery. lt is easier to 
detect the writer of badly disguised handwriting than the, writer 
‘of well-disguised handwriting. 


In the Allababad case the court did not hold my conclusions to 
be wrong. 


It is the peculiar “k ” that is common to Exhibits 1 and 2. The 
same “k” is found in Exhibit 8. 


Pen-pauses and pen-lifts are found in the handwriting of 
persons attempting to disguise their handwriting, as well as imitate 
_ the writing of others. 


I have just given evidence in 23 cases in Ceylon, and in every 
case the court agreed with me. Qne was in the Sapreme Court: 
some were in the Police courts: some were in the District 
and Sessions courts. Of course, ] cannot say what has happened 
or may happen in appeal. In the majority of cases there was 
other evidence. In others there was no other evidence, including 
the one in the Supreme Court. 


This year, I have given evidence in roo cases since April last 
in India. I am supplied with copies of judgments in every case, 
original or appellate, in which I have given evidence, and | have 
-to report to Government on the results of my work. For the 
past complete year ending with March 1908, | have 95 per cent. of 
cases in which the opinion of the conrt has heen in accordance 
with my conclusions. 
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C. Ross Alston (Satya Chandra Mukerji with him), for the 
appellant, contended that the conviction of his client rested 
solely on the evidence of the expert in handwriting, Charles 
Hardless, and such evidence was not sufficient for conviction. 
He relied on 


Srikant v. King-Emperor, [1904] 2 A. L. J. Ry. 444 
In that case the test was a much severer one than in the 
present case. There he picked out a particular handwriting 
from among twenty-five or more specimens, Here he was 


given only the admitted writings of the accused and the letters 
in question. 


The Punjab Chief Court has taken the same view. See 

the judgment—CLarK, C. J., and CHEVIS, J, in 
Lswar Das v. King Emperor. 
Criminal Law Journal of India for August 1908. 

In this latter case there was a conviction not because of 
the expert evidence but of other evidence which established 
the guilt of the accused. Their Lordships were careful in, 
pointing out that if the expert evidence stood alone they 
would not have convicted. Mr. Hardless boasted that his 
opinion had been accepted in 95 per cent. of the cases in 
which he had recently given evidence in Ceylon. We knew 
nothing of the circumstances of those cases and how far his 
opinion was relied on. He might have said with regard to the 
Punjab case that the result followed his opinion, but we know 
from the report that it did not. To the learned counsel the 
handwriting of the incriminating letters appeared to be very 
different from that of the admitted handwritings of the 
accused. The letters were in what might be called a some- 
what formed handwriting, while the accused wrote a different 
hand, and his letters could hardly be said to have been formed. 
The learned counsel then addressed the Court on the merits 
and pointed out that if the accused were really the person 
who wrote those letters he would not unhesitatingly write the 
petitions for the Head Constable whom he knew to be a 
police man, and he would suspect a trap. The accused 
belonged to a family that had been settled at Aligarh for two 
generations and his brothers occupied decent positions in life, 
He had never taken any interest in politics and there was 
nothing whatever to connect him with the Bengal anarchists, 
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_ W. Wallach (Government advocate), for the Crown, sub- 
mitted that in each case it was a question of the sufficiency 
ofthe evidence. The word “proved” had been defined in 
the Evidence Act and the issue here was whether a prudent 
man ought under the circumstances come to the conclusion 
that the letters had been written by the accused. The Joint 
Magistrate and the Sessions Judge who were both familiar 
with the script and the language in which the letters were 


written, came from their own observation to the same conclu- . 


sion as Mr. Hardless who gave a scientific opinion on the sub- 
ject. Mr, Hardless had acquired much more experience in 
1908 than he had in 1904 when he gave evidence in Sri Kant’s 
case. The observations of their Lordships in that case ought 
to be read with regard to its facts and not as laying down a 
general rule of law. The documents in Sri Kant’s case were 
merely a letter and a cheque. Both were very short docu- 
ments. In the present case the writing exten:’cd over several 
lines and thus there were better materials for comparison. 


Ross Alston replied. 


The judgment of the Court was delivered by 


RICHARDS, J.—Kali Charan Mukerji has been convicted 
on four charges under section 506, and section 507, I. P. C., 
and sentenced to nine months’ rigorous imprisonment, and a 
fine of Rs. 75 on each charge. The sentences were to run 
concurrently. Two letters were delivered in Simla on the 
25th of June last. They were enclosed in the same envelope. 
One of the letters is headed “The Lord Minto Governor 
General India,” and the other “the Harvie Edmison tyrant 
European.” The covering envelope is addressed “Mr, Ed- 
misin Esqr, Simla” The letters are undoubtedly of a 
threatening nature. It is however unnecessary, in the view we 
take of the evidence, to refer at any great length to their 
contents, The post-mark shows that the letters must have 
been posted in Aligarh on the 22nd of June. 


The charge against the accused is that he was the writer and 
sender of these letters. In consequence of the post-mark the 
letters were sent to the police authorities at Aligarh. The 
Superintendent of Police looking up the visitors’ books of the 
Lyall Library, Aligarh, discovered or thought he discovered 
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a similarity in the signature of Kali Charan Mukerji in the 
visitors’ books with the writing in the two anonymous letters 
to which we have already referred. Accordingly, a Head 
Constable went to the accused and asked him to write out 
a petition for him to his superior officer in the police, The 
object of course was to Obtain an undoubted specimen of the 
handwriting of the accused for the purpose of comparing that 
with the anonymous letters. The accused admits his sig- 
natures in the visitors’ books, and he also admits that he wrote 
out the petition for the Head Constable. The alleged similarity 
between these writings and the writing in the anonymous 
letters is the only evidence against the accused. The different 
writings, if compared, would not be considered the same hand- 
writings by a casual observer. On the contrary, they are very 
dissimilar. The case for the prosecution is that the two anony- 
mous letters are in disguised handwriting and that the peti- 
tions are the natural handwriting of the accused. A witness 
of the name of Charles Hardless was examined as an expert. 
The case turns entirely upon the value that is to be attached 
to the evidence of this witness. It has been pointed out on 
behalf of the accused that if he had written the incriminating 
letters he would not so easily have fallen into the trap to 
supply the Head Constable with a genuine specimen of his 
handwriting within 20 days of the time when he had written 
the letters. The Head Constable says that he asked him (the 
accused), to write an application for him (the Head Constable) 
to be exempted from the examination of the Police Training 
School and he says that he handed him a draft of the applica- 
tion in pencil. This document has been produced in evidence. 
It commences ‘I hereby beg to say that you are our viceroy.” 
Evidently the writer of the draft thought that it might be 
useful to have the ‘word Viceroy’ included in the petition. Per- 
haps he thought that this word occurred in one of the letters. 
The draft goes on to say: “my affairs have been concealed 
from you. If you are angry, I am holding this post from 
1848. According to the new rules, I being illiterate, can 
not be admitted in the Police Training School. Therefore I 
wish to be exempted from the Police Training School 
examination.” It was evidently intended to get some 
of the words in the petition, which were also in the 
anonymous letters, The word idden appears in one of the 
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anonymous letters, and it is evident that the person who made CRIMINAL. 

the draft made a mistake in putting in the word ‘Viceroy’ 1908. 

instead of ‘ Governor General’ and ‘concealed’ instead of NO 
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The accused agreed to write and said that he would have King E OR 
the petition ready in the morning. The Head Constable told 
him that he had to leave by train that night and the accused 
said that he would have it ready in a short time. Ina short 
time he came back to the Head Constable with the petition 
drawn up and said that such expressions as ‘ Viceroy’, ‘Lord’, 
were not suitable to be addressed to a Superintendent of 
Police. The accused then sat down to write out in the 
presence of the Head Constable another copy of the petition 
for him, the same as the one which he had brought with him 
a few minutes before. The learned Judge in dealing 
with the argument on behalf of the accused that if he 
was guilty of writing the letters, it is not likely that he would 
have fallen into the trap prepared for him by the Head Con- 

— stable, says that “ although the accused is neither insane nor 
-)imbecile he is somewhat deficient in mental powers.” He 
j also relies upon the fact that accused when examined before 
” the Magistrate said that he had taken some drink when he 

wrote the petitions for the Head Constable. Now if the accused 
was a clever man, it is certainly not very likely that he would 
so easily have given the Constable a specimen of his writing, 
and he does not appear to have been drunk; according to the 
evidence he at once saw the mistake of using the word 
Viceroy in the Head Constable’s petition. We have already 
mentioned that to an ordinary observer the two anonymous 
letters are wholly dissimilar to the two petitions. There 
is no doubt that the expert has found a considerable num- 
ber of matters which he says point to the fact that all 
four documents were written by the accused. 


Richards, J. 


If this is so, the two anonymous letters are in a disguised 
handwriting. We find that the writing generally in the 
anonymous letters is of a much better character than the 
writing in the two petitions. Any one looking at them would 
say that the writer of the anonymous letters had been much 
better taught than the writer of the petitions. Further more, 
we find that there are great many matters in which the 
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general characteristics of the handwriting in the anonymous 
letters differ from the petitions.” In some instances we find this 
difference in the very letters of the words relied upon by the 
expert. In the case of Sri Kant v. King Emperor (') a Bench 
of this Court set aside a conviction based on the evidence of the 
same expert who was examined in the present case. That case 
was a very much stronger one than the present and the skill 
of the expert had been put to a much severer test than in 
the present case. Mr. Justice BLAIR, in delivering the judg- 
ment of the Court said, “we need hardly point out that to 
base a conviction upon the opinion of an expert in hand- 
writing is as a general rule very unsafe. There may be cases 
in which the handwriting concerned is of such a peculiar 
character and discloses so many variations from the ordinary 
standard that the conclusion would be morally irresistible. 
Such cases, however, are very rare.’ We quite agree with 
the opinion thus expressed and we are certainly unable to say 
that the present case falls under the exceptions referred to 
by the learned Judges. It is impossible for us to say in the 
present case that we are satisfied beyond al? reasonable 
doubt that the accused wrote the anonymous letters. The 
result is that we allow the appeal, acquit the accused, and 
setting aside the convictions and sentences, direct that the ap- 
pellant, so far as this case is concerned, be set at liberty forth- 
with. The fine, if it has been realized, is to be refunded. 


J. P, Conviction set aside. 


(1) [r904] 2 A. L. J. R., 444. 
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ROBERT SKINNER AND OTHERS 
VErSuS 


CHANDAN SINGH AND OTHERS.* 


Regulation VII of 1822, section 9—Duties of Collectors and Settlement 
Oficers--Entries in khewats and khataunis—J/ndian Evidence Act 
(Lof 1872), section 35—N.-W. P. Land Revenue Act (XTX of 1873), 
Section QI. 


The language of Regulation No. VII of 1822 regarding the particulars 
which a settlement officer had to enter in the record prepared by him, is 
extremely wide. The information which he had to collect was intended 
to be utilised in the courts’of justice in determining the rights of litigants 
before them. The settlement officer was directed to ascertain “the real 
nature and extent of the interests held, more especially where several 
persons may hold interests in the same subject-matter of different kinds 
or degrees.” This would include the case of mortgagors and mortgagees 
whose interests in property are of different kinds or degrees, and entries 
in khewats and khataunts would be admissible under section 35, Indian 
Evidence Act, to prove the existence of a disputed mortgage. 

Any entry contained in a wazib-ul-arz prepared under the provisions 
of Act XIX of 1873 is pryna facie evidence of its accuracy. 

APPEAL from a decree of H. David Esq, Subordinate 
Judge of Meerut. > 

Suit for redemption of mortgage. 

The material facts of the case were shortly as follows :— 

The plaintifs brought the suit on the allegation that the 
property in dispute was mortgaged under a mortgage deed, 
dated the 21stof April, 1847, to the predecessors of the defend- 
ants and that the plaintiffs, as the representatives of the 
mortgagors, were entitled to redeem the mortgage. The 
plaintiffs could not produce a copy of the mortgage deed, 
but relied upon certain entries in the revenue papers prepared 
at the settlements made after the date of the mortgage deed 
for proving the fact of the mortgage. These entries show 
the defendants and their predecessors to be mortgagees of the 
property in dispute. The contesting defendants pleaded that 
they werein proprietary possession of the land in dispute, that 
the entries in the revenue papers were incorrect and that 
those entries were not admissible in evidence. The court 
below decreed the suit. 

The defendants appealed. 
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B. E. O'Conor (with him Ghulam Mujtaba), for the appel- 
lants, contended, infer alta, that the entries on which the 
plaintiffs-respondents relied were not admissible in evidence 
and that the settlement officers went beyond the limit of their 
powers in recording these entries. 


Moti Lal Nehru (with him Muhanunaa Tsmatl), for the 
respondents, submitted that these entries were admissible in 
evidence, that these entries were recorded in accordance with 
Regulation VII of 1822. It was the duty of a settlement 
officer under that Regulation to record “as fully as practicable 
a specification of all persons enjoying the possession and pro- 
perty of the soil, or vested with any heritable or transferable - 
interest in the land or rents of it.” 

He cited. 

Regulation VII of 1822. 
Lekraj Kuar v. Makpal Singh, [1879] 5 Cal., 744, P. C 
sri Singh v. Ganga, [1880] 2 All, 876, F. B. 
Muhammad Hasan v. Munna Lal, [1886] 8 AlL, 434. 
Ghulam Mujtaba replied. 
The judgment of the Court was delivered by 


STANLEY, C. J].—The suit out of which this appeal has 
arisen was a suit for the redemption of a mortgage, dated 
the 21st of April, 1847, stated to have been executed in favour ` 
of certain members of the Skinner family to secure a sum of 
Rs, 6,288. On payment of this sum the property was according 
to the evidence to be redeemable. The plaintiffs are admitted- 
ly some of the heirs of the mortgagors and entitled to redeem 
if they can establish that the property is in the possession 
of the defendants mortgagees as mortgagees by virtue of the 
alleged mortgage. The learned Subordinate Judge of Meerut 
after consideration of the evidence adduced in support of the 
plaintiff's case passed a decree for redemption. From this 
decree the present appeal has been preferred and the only 
question before us is as to the sufficiency of evidence adduced 
for the plaintiffs in proof of the alleged mortgage. 


[His Lordship then discussed the evidence and proceeded]. 


It appears that in the year 1833 a settlement of the property 
in question with other property was made under the supervison 
of Mr. Elliot as settlement officer, and in the 4Aewat prepared 
on the occasion of that settlement the predecessors in title of 
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the plaintiffs are shown to have been the owners of the property 
in dispute. In the next settlement described as the settlement 
of Mohur Singh, which was prepared during the years 1853 to 
1858, the predecessors in title of the defendants mortgagees, 
whom we shall shortly describe as the Skinner family, are men- 
tioned as “ mortgagees of the property” whilst the alleged mort- 
gagors are specified as “ mortgagors.” This is the settlement 
which followed that of Mr. Elliot in which there is no reference 
to the mortgage in favour of the members of the Skinner family. 
In a subsequent specification of shares of the property in dis- 
pute, prepared in the year 1276 Fas, corresponding to the 
_ year 1869, we have entries in which not merely is the mort- 
gage referred to but the details of it are given. In column 4, in 
which are recorded the names of co-sharers, several members of 
the Skinner family, whom it is unnecessary to mention particu- 
larly, are described as owners of five shares in all. They are 
described as “ Europeans, residents of Bilaspur, mortgagees 
of the property of Durjan Singh and Bhag Singh, sons of 
Kunwar Singh, mortgagor. This property has been jointly 
mortgaged under mortgage deed for Rs. 6,288, dated the 21st 
of April, -1847, along with that of Har Sahai and others. 
When the mortgagors shall pay the entire amount, the mortgage 
shall be redeemed,” Later on in this document under serial 
No. 5 of the kata a similar entry appears. We find from 
the endorsement, that this kewat was prepared with the 
consent of the proprietors and verified. There is also this 
endorsement upon it:—“ To day, all the proprietors verified 
this £kewat in my presence and they raised no objection.” It 
thus appears that all the parties including the Skinner family 
verified the AAewat and the entries in it, and admitted that 
the entries were correct. We further find from- this AAewat 
that members of the Skinner family held portion of mauza 
Tatarpur as proprietors. At serial No. 19 of the £Aata Musam- 
mat Victoria, daughter of Mr. George Skinner, and others are 
described as owners of that £A4a¢a in equal shares, and opposite 
serial No. 22 of the same Aewat, Capt. Hercules Skinner and 
others are described as owners in equal shares of that #AaZa, 
being vendees of the property of Munawar Ali and Habib 
Ali, vendors. Thus we gather from this #Aezwat that not 
merely the members of the Skinner family held portion of the 
property as proprietors but also were entitled as mortgagees 
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‘to other portions. In addition to this, in the kķatauni of 


1273 Fasli, corresponding to the years 1868 and 1869, we find 
an entry containing particulars of the mortgage corresponding 
with the entry in the £Aewat to which we have already refer- 
red. In it (opposite to serial No.6) Musammat Victoria and 
other members of the Skinner family are described as mort- 
gagees of the property of Durjan Singh and Bhag Singh, 
sons of Kunwar Singh mortgagor, deceased, and it is stated 
that the property has been jointly mortgaged under a mort- 
gage deed dated 21st of April, 1847, to secure Rs. 6,288 along 
with the property of Har Sahai, and then there is this entry 
that “ when the mortgagors shall pay the entire amount the 
mortgage shall be redeemed.” In this document at serial No. 
11, Musammat Victoria and other members of the Skinner 
family are shown as owners in equal shares of certain portion 
of the property to which the AAataunz has reference and they 
are represented as owning that property under a decree against 
one Hasina, -Again at serial Nos. 14, 19, 23 and subsequent 
numbers, the mortgage of the 21st of April, 1847, is referred 
to and in serial Nos. 158, 159 and other numbers some of the 
members of the family are described as owners being vendees of 
the property of Munawar Ali and Wasiat Ali, vendors. From 
this document also it is evident that the members of this 
family acquired portion of the property by sale in addition 
to the property which they held as mortgagees, 


It is said that these entries were made by the settlement 
officer in excess of his authority and a great part of the 
argument addressed to us has been devoted to this question. 
The settlements in question were prepared when Regulation 
No. VII of 1822 was in force, and we have to see whether in 
view of the provisions of that Regulation the settlement officer 
had authority to give the particulars to which exception is 
taken by the learned counsel for the appellants, The langu- 
age of this Regulation is extremely wide. In the section which 
deals with the duties of Collectors and other officers exercising 
the powers given by the Regulation (namely section 9), we find 
the following directions :—-“ The proceedings shall embrace 
the formation of as accurate a record as possible of all local 
usage connected with landed tenures, as full as practicable a 
specification of all the persons enjoying possession and property 
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of the soil or vested with any heritable or transferable interest 
in the land or the rents of it, care being taken to distinguish the 
different modes of possession and property, and the real nature 
and extent of the interest held, more especially where several 
persons may hold interest in the same subject-matter of different 
kinds or degrees,” and later on in that section there is a direction 
that “the information collected on the above points shall be 
so arranged and recorded as to admit of an immediate re- 
ference hereafter by the courts of judicature.” This last 
mentioned direction leads us to think that the information 
which was directed in the earlier portion of the section to be 
collected was intended to be utilised in the courts of justice 
in determining the rights of litigants before them. It appears 
to us that in view of the wide language used in this section 
we can not hold that the entries (to which we have referred) in 
the Ahewats and khataunis are not admissible in evidence in 
proof of the relations existing between the Skinner family 
and the plaintiffs. The officers exercising the powers con- 
ferred by the Regulation were directed to ascertain “the real 
nature and extent of the interests held, more especially where 
several persons may hold interests in the same subject-matter 
of different kinds or degrees.” These words seem to us 
peculiarly applicable to the case of mortgagors and mortgagees 
whose interests in property are of different kinds or degrees, 
Therefore we think that the evidence afforded by these 
documents is good secondary evidence of the matters sought 
to be established in this case. Read in conjunction with 
section 35 of the Evidence Act, we think that the court below 
properly admitted them in evidence. 


But the case does not rest on these entries alone. We. 


have a wajtb-ul-are of the year 1303 Fasli, corresponding to the. 
year 1896 A.D. in which the mortgage in question is men- 
tioned. In that waytb-ul-arg in the paragraph which treats of 
the custom prevailing as to division of profits we find the follow- 
ing statement : “lands Nos. 9, 8, 7, 5 and 2 have since the 21st 
of April, 1847, been in the possession of Mr. Robert Skinner 
and others, the mortgagees, by virtue ofa mortgage”, and later 
on “the joint zal and stwaz items in respect of the property held 
by a single proprietor are collected, by the single proprie- 
tor, in respect of the property held by co-sharers who are joint 
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in food and business, by the head of the family, in respect of 
the mortgaged property, by the servant of Mr. Robert Skinner 
and others, the mortgagees, and in respect of the partitioned 
property by all the co-sharers.” This wajib-ul-arz was duly 
attested on the 16th of June 1897. We may also refer to the 
khewat of the village of Tatarpur for the year 1303 Fasi. In 
that kewat we find members of the Skinner family described 
as sharers in the village and in the 6th column they are thus 
described “sonsand daughters of Mr. Stewart Skinner altas 
Nawab Mirza, Europeans, residents of Meerut, mortgagees.” 
Later on, opposite serial No. 5, Changa and Sumera, sons of 
Gulab Khazan, son of Lakhan, are described as “ mortgagors 
to Mr. Robert Skinner altas Sardar Mirza and others, entered 
in &hata No. 2 mortgagees.” Now this waytb-ul-arz was 
prepared under the provisions of the Land Revenue Act of 
1873, Act XIX of the year, and any entry contained in it 
would be prima facie evidence of its accuracy. Section 91 of 
that Act provides that “all entries on the record so made and 
attested shall be presumed to be true until the contrary is 
proved.” Even therefore if the earlier *#4ewat to which we 
have referred, were not good prima facie evidence of the 
mortgage in question, we think that the later kewat for 
the year 1896 would in the absence of evidence to the 
contrary, establish the fact that the Skinner family were 
mortgagees of the property in suit. We find similar entries 
in the closing kewat for the year 1310 Fast, corresponding 
to the year 1903. 


[His Lordship then discussed the documents. | 


Having regard to all this evidence we think that the 
decree of the court below was right and we therefore dismiss 
the appeal with costs, including fees in this court on the 
higher scale. 


Pe D. T. Appeal dismissed. 
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Penal Code (Act XLV of 1860), section 304A—Administering poison 
believing it lo be a charm—Rash and negligent Act—Liabtlity for. 


Where the accused received a powder from an enemy of her relative 
took no precaution to ascertain whether it was noxious and mixed it 
with his food believing that by doing so she would become rich, Aeld 
that her conduct was wanting in that prudence and circumspection which 
every human being is supposed to exercise, and as by her rash and 
thoughtless act she caused death she was guilty of an offence under 
section 304 A, Indian Penal Code. Emperor v. Nagawa, 4 Bom, L. R., 
425, distinguished. Q. £. v. Bhakhan, 1887, P. R., Cr., J., 60, followed. 

CRIMINAL APPEAL from an order of H. J. Bell Esq. 


Sessions Judge of Aligarh. 


The facts are shortly as follows :— 


The accused was a poor relative of one Lal Singh and lived 
near his house. On the 25th March, 1908, Lal Singh’s house- 
hold became ill after taking food, and four of them died 
on the next day. The accused was suspected of having ad- 
ministered poison and made a confession that she had received 
a powder from an enemy of Lal Singh who had told her that 
if she administered it to Lal Singh she would become rich and 
Lal Singh would become poor. She mixed that powder with 
Lal Singh's food. She retracted this confession, but the 
court below believed it and convicted her under section 304A, 
Indian Penal Code, and sentenced her to two years’ rigorous 
imprisonment. 

The prisoner appealed. 

Satya Chandra Mukerji, for the appellant, after argu- 
ing on the merits, contended that even on the findings 
of fact arrived at by the learned Sessions Judge there 
was no case against the accused either under section 304 
or 304A. The accused did not know the nature of the sub- 
stance which she mixed up with the flour. That being so, 


€ Cr, No. 1082 of 1908. 


CRIMINAL, 


1909. 
JANUALY, 30. 
Griffin, J. 


CRIMINAL. 


1909. 
JAMNA 


Y 
KING-EMPEROR. 


Griffin, j]. 


204 HIGH GOURT. [A. L. J. R. 


there was no intention to cause death or hurt and there was 
no rash or negligent act. He relied on 

Emperor v. Nagawa, [1902] 4 Bom., L. R., 425. : 

W. K. Porter, for the Crown, submitted that the 
Calcutta case was no doubt in favour of the appellants’ 
contention, but the Punjab Chief Court has consistently main- 
tained the contrary view, vide 

Q. E. x. Musammat Bhakhan, [1887] P. R., 607. 


Q. E. v. Khema, [1869] P. R., 8. 
Q. E. v, Musammat Sulian, [1884] P. R, 35. 


and he asked the Court to accept the Punjab view. 
The following judgment was delivered by 


GRIFFIN, J.—Musammat Jamna has been convicted of an 
offence under section 304A of the Indian Penal Code and 
has been sentenced to two years’ rigorous imprisonment. She 
appeals against her conviction. The learned vakil, who ap- 
pears for her, has taken me through all the material evidence 
in the case. His contention is that the evidence on which 
the conviction mainly rests and the confession of the accused 
are not sufficient to warrant the conviction. The case has 
been tried by the learned Sessions Judge of Aligarh with ex- 
treme thoroughness and care. His judgment contains an 
accurate summary of all the evidence in the case, and in it every 
aspect of the case has been fully considered. On the 25th of 
March last some food was prepared at the house of one Lal 
Singh Brahman of village Mahugua. A number of people of 
Lal Singh’s household partook of the food on that and the 
following day with the result that four persons died and 
several others became seriously ill. The report of the chemi- 
cal examiner shows that arsenic was detected in the viscera 
sent for examination and also in a portion of the food. It is 
clear then that poison was administered in the food prepared 
in Lal Singh’s house on the 25th March last. It is clear that 
the poison must have been introduced into the food by some 
one who had access to the place where the food was prepared. 
The learned Sessions Judge has shown, in my opinion, correctly 
that no one in the immediate household of Lal Singh can be 
suspected of any concern in this poisoning. The accused’s 
own conduct in the course of the investigation directed suspicion 
towards her. On the 4th April she made a confession before 
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the Magistrate in which she admitted that one Badri Prashad, 
who, to her knowledge, was an enemy of Lal Singh, had 
given her some white powder telling her to mix it in Lal 
Singh’s food.” She said that Badri Prashad told her that if 
she gave Lal Singh this stuff she would become wealthy and 
Lal Singh would become poor, and that Badri Prashad also 
added that if any harm did result, she ought not to mention 
it to any one. She took the white powder and taking advan- 
tage of the temporary absence of Musammat Kundania, 
who was cooking the food, she mixed the powder with 
the flour. This confession she afterwards retracted but it 
was corroborated in material particulars by the evidence of the 
accused’s two daughters, both young girls, whose evi- 
dence has impressed the learned Sessions Judge very favour- 
ably. I agree with the court below that it is proved 
that Musammat Jamna did mix the powder with the flour. 
It is, however, not proved that she knew that the pow- 
der was arsenic or any other deleterious substance. The Court 
below has found her guilty of an offence under section 304A 
of the Indian Penal Code. It is contended on behalf of the 
appellant that even on the facts found Musammat Jamna has 
committed no offence punishable by law. I am referred to a 
decision—Himperor v. Nagawa (*) in which the facts were that 
the accused administered arsenic to the deceased, her lover, in 
sweetmeat balls given to him to eat in the belief that it was a 
charm which would revive love for her, but she did not 
know that the substance was a deadly poison. In this case 
it was held that as the evidencedid not establish the necessary 
guilty mind, the accused must be acquitted. The question 
whether the act of the accused in that case did not come 
under section 304A was not considered. There is a case 
much more in point, Q. E. v. Musammat Bhakhan (*), in 
which the facts were that “the accused having an intrigue 
with a paramour, received poison from her paramour to admi- 
nister to her husband as a charm, and administered it with 
the result that death ensued ; that the death of the husband 
was caused by the substance administered to him, the sub- 
stance being arsenic; but that the accused did not know the 
substance given to her to be noxious till she had seen its 
effect. It was held in that case that the offence committed by 
(1) [1902] I. L. R, 4 Bom., 425. (2) [1887] P. R., Cr. Judgment, 60. 
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the accused was that punishable under section 304 A of the 
Penal Code, her act not amounting to culpable homicide but 
being a rash act and having caused the death of her husband, 
It was further held in that case that “where the accused knew 
that the substance came from her paramour and was to 
operate on her husband as a charm it became her duty to 
ascertain that it was innocuous before she administered it to 
her husband and culpability was imputable for the absence of 
that caution and circumspection which ought to have been 
exercised in ordinary prudence under the circumstances stated. 
In my opinion the law has been correctly stated in the decision 
above quoted. Applying the law to the facts of the present 
case, the accused has in my opinion been properly convicted 
of an offence under section 304 A of the Indian Penal Code. 
She took the powder on her own admission from an acknow- 
ledged enemy of Lal Singh. She took no precaution whatever 
to ascertain whether it was noxious or not. Her conduct was 
wanting in that prudence or circumspection which every 
human being is supposed to exercise. By her rash and 
thoughtless act she has made herself responsible for the 
death of four persons. I dismiss her appeal. 


pee Appeal dismissed. 
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Limitation Act (IX of 1908), section 20— Appropriation by creditor of 
payment towards tnteresit—Interest not paid as such—Money paid 
Jound by Court to be paid as interest. 


A mortgage bond was executed in 1884. Under the terms of the bond 
any money paid was to be applied first in payment of interest and next in 
payment of principal. ‘The debtor paid several sums from time to time 
from 1887 to 1899. A suit for sale was instituted in 1g02 and decreed. 
The mortgaged property being insufficient to discharge the mortgage an 
application was filed by the decree-holder for a decree under section 90 
of the Transfer of Property Act. Æeld that having regard to the terms of 
the bond and the finding of the court that pay ments were appropriated on 
account of interest, it might be safely assumed that payments were made 
on account of interest as such and that the application for a simple money 
decree was not barred by limitation. Auamant Maly. Ramba Bait, l. L. 
R, 3 Bom.. 198 ; Narronji yv. Mugnirum, i. L. R, 6 Bom., 103; Surju 
Prasad v. Khwahish Als, 1. L. R., 4 All, 512, distinguished. 


FIRST APPEAL, against the decree of H. David Esq. 
Subordinate Judge of Meerut, 


Application for a decree under section go of Act IV of 
1882, 


The facts of the case were these :-— 


The plaintiff applicant instituted a suit on August 28, 1902, 
for recovery of a mortgage debt due on a bond, dated March 
21, 1884, executed by one Dalip Singh, the father of the 
defendants. The bond contained a stipulation that the interest 
would be payable every six months, and that any payments 
made would first liquidate the interest and then the principal. 
Certain payments were made and the plaintiff stated that they 
were made towards interest. Plaintiff's suit was decreed on 
the 28th of June, 1903, and the mortgaged property was sold. 
The sale proceeds, however, were not sufficient to cover the 
whole decretal amount. The decree-holder, therefore, applied 
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for a decree under section 90 of Act IV of 1882 to recover the 
balance which remained due after the sale of the mortgaged 
property. The judgment-debtor objected; and among other 
objections it was contended that the payments which were 
made from time to time were not made towards interest, and 
that the application was time-barred as the suit had not been 
instituted before more than six years had elapsed from the 
date of the execution of the bond. The Subordinate Judge 
found that the payments were not made towards interest, and 
that mere appropriation by a creditor of any payment towards 
interest under section 60 of the Contract Act could not give a 
fresh start for limitation under section 20 of the Limitation Act. 
He, accordingly, dismissed the application as time-barred. The 
decree-holder appealed to the High Court. 


Ley Bahadur Sapru, for the appellant, after stating the 
facts, contended that a creditor had, in the absence of any 
direction of the debtor to the contrary, a discretion to appro- 
priate any payment towards interest under section 60 of the 
Contract Act. Such appropriation was sufficient for the 
purposes of section 20 of Act IX of 1908, to save limitation. 
He submitted that section 20 of Act IX of 1908 was not incon- 
sistent with section 60 of Act IX of 1872, that both the 
sections read together established the proposition that an 
appropriation by a creditor of any payment towards interest 
could save time. He discussed the provisions of both section 
20 of the Limitation Act and section 60 of the Contract Act, 
and relied on 


Nirpaé v. Shadi, [1881] 1 A. W. Na Lig. 

Sundar Lal, for the respondent, submitted that an indica- 
tion of the will of the debtor that the payment was made 
towards interest was essential! for the purposes of the Limitation 
Act to extend time. The Contract Act provided for the 
exercise of discretion by both the payer and the payee as to 
appropriation of payments, but the Limitation Act, section 20, 
confined itself strictly to the discretion of the payer. To 
extend time under section 20 of the Limitation Act it was 
necessary that the debtor should intimate that he was making 
the payment towards interest as such. He analysed and 
discussed section 20 of Act IX of 1908, and section 60 of Act 
IX of 1872. He further cited 
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Damodar Ramchander Bhapat v. Bai Janki Bai, [t90 31 5 Bom. 
L. R, 350. 


Hanmant Mal Motichand v. Ramba Bai, [1879] 1. L. R., 3 Bom., 198. 

Narronji Bhimji and others v. Mugniram ARRAN [1880] I. L. 
R., 6 Bom., 103. 

Surju Prasad Singh v. Khwalush Ali, [1882] I. L. R. 4 All, 512. 

Subraya Kamati v. Pakaya bin Narayan, [1902] 4 Bom. L R., 231. 


Tej Bahadur Sapru, in reply, discussed and distinguished 
the authorities cited by Mr. Sundar Lal, and submitted that 
for the purposes of section 20 of the Limitation Act intimation 
of intention on the part of the debtor as to the payment of 
interest as such was not necessary. He relied on a passage 
at page 748 of Mittra’s Law of Limitation and Prescription. 
He further submitted that the Contract Act was an earlier Act, 
while the Limitation Act was a later one. If the Legislature had 
meant anything to contradict the earlier Act there would 
have been an express provision as to that in the later. 


The judgment of the Court was delivered by 


Knox, J—This first appeal arises out of an application 
made by one Chaudhri Gopinath decree-holder. The applica- 
tion is under section 99 of the Transfer of Property Act asking 
for a decree under that section and for sale of certain property 
of Dalip Singh and others, judgment-debtors, 


Among other objections raised by the judgment-debtors 
was an objection to the effect that the claim to this decree was 
barred inasmuch as the suit was filed when more than 6 years 
had expired after the execution of the bond. The bond was 
dated 21st of March, 1884, the suit brought upon it was 
instituted on the 28th of August, 1902, Several payments 
had been made from time to time, but the judgment- 
debtors objected that these payments were not payments 
made towards interest “as such.” The Subordinate Judge 
who tried the suit held that these payments should be con- 
sidered payments appropriated by the judgment-creditor to- 
wards interest due under the bond. The lower court in con- 
sidering the application for execution was of opinion that (1) 
mere appropriation by the creditor of any amount paid to- 
wards interest, or (2) any direction of a court that sums paid be 
appropriated under the provisions of the Contract Act, sections 
59,60 and 61, towards interest could not be interpreted as 
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payments made by the debtor towards interest “as such,” and 
(3) that the suit brought by Chaudhri Gopinath having been 
fled when more than 6 years had expired from the execution 
of the bond, held that the present application for a decree 
under section 90 of the Transfer of Property Act could not be 
granted and dismissed the decree-holder's application. The 
decree-holder comes here in appeal and contends that under 
the circumstances of the case the payments made by the 
judgment-debtor must be held to be payments coming within 
section 20 of the Limitation Act, namely, payments of interest 
on debt paid “as such” before the expiration of the pre- 
scribed period by the person liable to pay the debt. 


The bond in suit was, as already stated, executed on the 
21st March, 1884, and there has been a series of payments 
made under it nearly every year from the year 1887 up to the 
year 1899. With the exception of the very first payment, 
namely, that on the 26th March, 1887, not one of these pay- 
ments is marked as being made on account of interest. The 
payment of 1887 isset out as a payment of Rs. 600 on 
account of interest. 


We find on looking into the bond that there is an express 
provision in it that any payment made under it was first to 
be applied to the payment of compound interest, next to the 
payment of simple interest, and lastly to the payment of prin- 
cipal. 


In view of this we hold that at the time the parties entered 
into the bond they did so under circumstances which implied 
that payment was to be applied to the discharge, first of the 
particular debt of interest and afterwards to the discharge of 
the debt of principal. 

Next there is the circumstance that the first payment made 
under the bond was distinctly ear-marked as a payment to- 
wards interest, so far coinciding with what we have just held 
to be the intention of the parties when they entered into the 
bond. 

Then it is not entirely without significance that all the 
subsequent payments made and endorsed upon the bond 
without any difference from the first payment with the so- 
litary exception that the words “on account of interest” are 
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` wanting. From these circumstances we may safely assume, 
we think, that the parties intended and understood that the 
payments were to be and had been paid by the debtor as 
payments on account of interest and that they should have been 
appropriated by the creditor as payments on account of 
interest. We also find that in the original suit the court 
considered that the payments were on account of interest. 


The learned advocate for the judgment-debtors contended 
that as there was no direction by the judgment-debtors as to 
how the money was to be appropriated, and as no appropria- 
tion was made then and there in the case of any of the pay- 
ments with the exception of that made on the 26th March, 
1887, none of these payments could rightly be held to be pay- 
ments of interest on debt paid as such and none would save 
limitation from running. In support of his contention he 
referred us to the case of Hanmant Mal Mott Chand x, Ramba 
Bai 0), Narronjt Bhimji v. Mugutrum Chandazt, (*), Surqu 
Prasad Singh v. Khwahish Alt (°). 

In the first of these cases the judgment of the learned 
Judges of the Bombay High Court starts with the words “ It is 
clear, on the plaintiffs own statement, that there has been 
no payment of interest as such.” 


The second case was one of an undefended suit brought 
upon a running account between plaintiffs who were mer- 
chants of Bombay and the defendant who was a trader. 
There was nothing in the case to show that there had been 
any payments on the part of the defendant as interest. In 
the third case the learned Judges who decided that case say 
‘that there was nothing to show that payments were made 
towards interest as such. In this respect they are all distinct 
from the present case. 


In the course of the argument we were referred to the case 
of Damodar Ram Chander Bapat v. Bai Janki Bat (*). Mr. 
Justice TYABJI who decided the case held that the question 
whether sums paid by the judgment-debtor were or were not 
paid as interest on a debt was a question of fact. He accord- 
ingly examined the evidence and found that whether he looked 
into the nature of the payment itself or the nature of the 


‘r) [1879] L L. R, 3 Bom., 198. (2) [1880] I. L. R., 6 Bom., 103. 
(3) [1882] I. L. R 4, All, 512. (4) [1903] 5 Bom., L. R., 350. 
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endorsement, he felt great difficulty in coming to the conclu- 
sion that the payments made were payments of interest as such. 
We agree with the learned Judge that the question is a ques- 
tion of fact in each case and in the present case as we have 
already pointed out we come to the conclusion from (æ) the 
very particular words set out in the bond between the parties, (4) 
the terms in which the first payment as recorded on the bond, 
(c) the record of subsequent payments on the bond, that - 
there is evidence from which it can be rightly inferred that 
in the present case the payments made by the judgment- 
debtors were intended to be and were payments of interest 
as such. 

We think that the learned Subordinate Judge was wrong in 
holding that the application before him was barred by limita- 
tion inasmuch as the payments made bring the case down to the 
year 1899, and well within the period of limitation. We allow 
the appeal, set aside the decree of the court below and in 
accordance with Order 41, Rule 23, direct the case to go back 
to the lower court with directions to re-admit it in its original 
number in the register of applications and to proceed to deter- 
mine it according to law. Costs of this appeal to be costs in 
the case and to follow the event. Fees in this Court will in- 
clude fees on the higher scale. 

P, D. Appeal decreed, 
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BARODA PRASAD BOSE. 
VEISUS 
PIARE LAL® 

Contract Act (IX of 1872), sections 4,7—-Civil Procedure Code (Act 
XIV of 1882), section r7, Explanation [1l—Cause of action—Contract 
entered into by correspondence—Made at the place where letter of accept- 
ance finally posted. 

When a proposal was made at Aligarh and after negotiations by cor- 
respondence it was finally accepted at Calcutta, the contract was made at 
the place where the letter of acceptance was finally posted, and the cause 
of action therefore arosé at Calcutta. 

CIVIL REVISION against a decree of Babu Jagat Nara- 
yan, Additional Subordinate Judge of Aligarh. The plaintiff 
from Aligarh sent Rs. 10 to the defendant, the manager of 
the Bangabasi newspaper of Calcutta, for the printing charge 
of an advertisement. The defendant did not accept Rs. 10 
and correspondence followed; and the plaintiff agreed to 
pay Rs. 24, for the advertisement and sent the said amount. 
The defendant agreed to accept Rs. 24 and posted a letter 
of acceptance. There being a breach in publication a suit 
for damages was brought before the Munsif-at Aligarh who 
dismissed the suit on the defendant's objection that the court 
had no jurisdiction to try the suit as the contract had been 
made and completed in Calcutta. The plaintiff appealed. 
The appellate court holding that the court at Aligarh was 
competent to try the suit and decreeing it, the defendant 
came to the High Court in Revision. : 


Satya Chandra Mukerji, for the applicant, submitted that 
the contract was made in Calcutta. The plaintiff proposed 
certain terms which the defendant in Calcutta did not accept. 
Then the correspondence between the parties continued and 
the plaintiff proposed certain other terms and sent the money 
from Aligarh. The defendant finally accepted those terms and 
posted his acceptance from Calcutta. Under the above cir- 
cumstances the contract was made in Calcutta. There was 


no question that the contract was to be performed in Calcutta, _ 


He relied on 
Indian Contract Act, Sections 4 and 7. 
°% Civil Revision No. 75 of 1908. 
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The Code of Civil Procedure (Act XIV of 1882), section 17, Explana- 
tion IIL. 
Kamisetti Subbiah v. Katha Venkatasawmy, [1903] I. L R. 27, 
Mad., 355. 

Girdhart Lal Agarwala, for the opposite party, con- 
tended that the state of negotiations ended when the 
defendant proposed the terms which he was prepared to accept. 
The plaintiff posted his acceptance from Aligarh. Hence the 
contract was made at Aligarh. 


The following judgment was delivered by 


GRIFFIN, J.—-The plaintiff wrote to the defendant, who is 
the proprietor of a newspaper published in Calcutta, asking 
him to publish an advertisement for him and sending at the 
same time Rs. 10. The defendant declined to accept Rs. 10 
as sufficient and after some negotiations agreed to accept Rs. 
24 as the cost for the advertisement. This sum was remitted 
to the defendant by the plaintiff who resides at Aligarh. The 
plaintiff instituted the suit out of which this application has 
arisen, in the court of the Munsif of Aligarh to recover 
damages for a breach of contract. The defendant pleaded 
that the suit was not cognizable at Aligarh. The court of 
first instance sustained this plea and dismissed the suit, 
The lower appellate court on appeal decreed the suit in part, 
holding that the suit was cognizable at Aligarh. The defen- 
dant comes here in revision and contends that the order 
of the court below is wrong in law inasmuch as the court 
at Aligarh had no jurisdiction by reason of the provision of 
section 17, explanation III, of the Code of Civil Procedure 
(Act No. XIV of 1882) to entertain the suit at Aligarh. 
Reliance is placed ona ruling Kamésetti Subbiah v. Katha 
(1), where it was held that “under the Indian Contract 
Act, where the proposal and acceptance are made by letters, 
the Contract is made at the time when and at the place where 
the letter of acceptance is posted though the contract is 
voidable at the instance of the acceptor by communication of 
his revocation before the acceptance has come to the know- 
ledge of the proposer.” In this case the proposal was made 
from Aligarh and after negotiation as to the cost of advertise- 
ment, the proposal was finally accepted at Calcutta. In view of 


(1) LL R,, 27 Mad., 355. 
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the provisions of sections 4 and 7 of the Contract Act read 
with section 17, explanation III, of the Code of Civil Proce- 
dure (Act XIV of 1882) and of the ruling above quoted, 
I am of opinion that this application must be allowed. I 
set aside the decree of the lower appellate court and restore 
that of the court of first instance. The plaint will be returned 
for presentation to the court having jurisdiction, The appli- 
cant will get his costs in this and in the courts below. 


ER Application allowed. 


IN THE MATTER oF SHEIKH MAQBUL AHMAD.* 


Court Fees Act—( No. VII of 1870), schedule I, section 5, articles g, 5 
—Afpplication for Review affecting only portion of decree-—Court Fee 
payable. 


The proper fee for an application for review of judgment is the fee 
leviable on the plaint or memorandum of appeal in the suit in which the 
judgment sought to be reviewed was passed, whether the review affects 
the whole or a part of the decree. Proceedings, Jan. 16, 1872, 7 Mad. H. 
C, R., app. I. Zn re Manohar Tambekar, [1879] 1. L. R., 4 Bom., 26, not 
followed. Nobin Chundra v. Uzir Alt, [1898] 3 C. W. N., 292 ; Imdad 
Hasan v. Badri Prasad, [1898] 18 A. W. N., 212, followed. 

This was a reference made by the Taxing officer to the 


Taxing Judge under section 5 of the Court Fees Act. 


The plaintiffs suit was for possession of a 12 biswas zamin- 
dari share and demolition of buildings and mesne profits. The 
defendants pleaded that the plaintiff was only entitled to 11 
biswas 17 biswansi 2 kachwansi and not to 12 biswas. 


The plaintiff was really entitled to 11 biswas 7 biswansi 
2 kachwansi, and the 17 biswansi mentioned was a clerical 
error. A decree was passed in favour of the plaintiff for 
11 biswas 17 biswansi 2 kachwansi and also for damages, 
There was an appeal to the High Court against the decree 
as regards damages and other matters not material to 
the present report. The present application for Review of 


9 Stamp Reference, 291 of 1901. 
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judgment as regards the mistake of 10 biswansis was present- 
ed to the Court and court fee was paid with reference to the 
valuation of the 10 biswansi share regarding which correction 
was prayed for. On the application being presented the office 
made the following report :— 


“This is an application for review of judgment in F. A. 
No. 291 of 1901, decided on the toth of December, 1903, as regards 10 
biswansi share out of 12 biswas share in manza Tilokpur, which 
is one of the villages claimed in that suit. The applicant has paid 
court fees on five tines the Government Revenue of that share. I 
beg to subnut that under article 4, schedule 1 of Act V11 of 1870, the 
proper fee leviable on this application for review is the fee that was 
leviable on the memorandum of appeal, namely Rs. 1015 (please 
see W. N., 1898, p. 212 and 3 O. W.N., 292). Rs. 21-12-0 having 
been pasid, there is therefore a deficiency of Rs. 993-4-0 to be made 
good by the applicant.” 


The following objection was preferred to the office report:— 


“Tam afraid I can not accept the correctness of the office report 
and it is necessary to state shortly tho facts of the case. 


The suit out of which the appeal arose was brought for tho fol- 
lowing reliefs : 


_ (a) Possession of the zamindari property and land occupied by 
factories valued at Rs. 26,545-0-9. 


(b) Rs. 44,565-14-7 on accountof damages for the demolition uf 
certain buildings. 

(c) Rs. 212-6-2 the amount of the Government Revenue paid by 
the plaintiff. 

(d) Mesne profits valued at Rs. 3,675. 


The principal defendant was Sheikh Ali Ahmad, who held the 
property claimed in relief (a) under a lease executed by Musammat 
Chunni Kuar, and the applicant for the Review of judgment was 
made party to the suit upon the ground that defendant No. 1 
purchased a portion of a factory in mauza Chalasni in his name 
(paragraph 18 of plaint) and also upon the ground that he was relat- 
ed to and was in collusion with defendant No1. Jt will thus appear 
that the suit embraced distinct subjects. 


The defence raised on behalf of the upplicant for Review of judg- 
ment was that he had nothing to do withthe property in dispute 
except us regards a portion ofthe factory (paragraph 33 of written 
statement) and a fractional shave in mauza Tilokpur (paragraph 37) 
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one of the villages claimed in the suit, and he consequently pleaded 
that the suit was bad for misjoindar of causes of action and parties. 
The applicant's interest im the suit was limited to a share in factory 
and a shave in Tilokpur. 


The plea of the applicant as regards the share in Tilokpur was 
practically admitted by the plaintiff. 

The suit was decreed by the court of first instance in respect 
of (a) except as toa share in Tilokpur and (4) to the extent of 
Rs. 7,629 and was dismissed as to other reliefs and the question of 
mesne profits was reserved for the execution department. 


Reliefs (a) and (b) being decreed against all the defendants, 
an appeal was preferred by all of them and was valued at Rs. 
33,874-0-9. The appeal again embraced distinct subjects, riz., 
reliefs (a) and (4) and by the decree of this Court the claim for 
damages, relief (b) was altogether dismissed and for all intents and 
purposes the decree of the High Conrt was limited to the claim 
for possession of property held by Sheikh Ali Ahmad under the 
leases with which the applicant had nothing to do. 


The present application for Review is limited to a 10 biswansi 
share in Tilokpnr and sufficient court fee has been paid upon that 
share and no order on Review will affect any other part of the 
judgment passed by this Honourable Court. 

The principle laid down in 7 Madras High Court Reports, page 1, 
Appendix, and specially 4 Bombay, Indian Law Reports, page 26, 
applies to the facts of this case, which have not been dissented 
from in 3 Oal. W. N. 

The present case is distinguishable from the Calcutta case and 
the case reported in the Weekly Notes for 1898, because in those 
cases the suit did not embrace several <listinct subjects, nor was the 
interest of the applicant for Review in those cases limited to a 
single item of property as in the case here. 

For the reasons submitted above, 1 contend that the conrt fee 
paid is sufficient. 

The Taxing Officer referred the case to the Taxing Judge, 
and his report was as follows :— 

In this case the plaintiff sued for possession of property situate in 
several villages, including Tilokpur, and for damages, and certain 
other reliefs which do not concern the question for decision. The 
court of first instance granted the plaintiff's claim in full as to 
possession and damages. On appeal the High Court granted 
the plaintiff's claim for possession, bnt dismissed his snit as regards 
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damages. Among the property for possession of which the High 
Court granted a decree to the plaintif was a share in Tilokpur 
amounting to 11 biswas 17 biswansi 2 kachwansi. lt is alleged 
that this share should be t1 biswas 7 biswansi 2 kachwansi, and 
on this gronnd this application bas been filed for review of the 
judgment of the High Conrt. There were several defendants to 
this suit and it is admitted that the present defendant-applicant’s 
interest was limited to the property in Tilokpur. 

The question is how the application should be stamped with 
reference to the provisions of article 4 of the first schedule to the 
Court Fees Act. The office contends that the proper stamp is 
that paid on the original appeal in the High Court. 


The learned counsel for the objector contends that it should 
be stamped on the value of to biswansis with reference to which 
correction is sought, 


It seems to me that it might also be stamped with reference 
to the value of the share in Tilokpur which represented the appli- 
cant’s interest in the appeal. Rulmgs aro divergent. A ruling 
in GC. W, N, 1H, p. 293, supports the view of the office. It 
was held in this case that an application for review as to costs 
should have been stamped with veference to the entire value 
of the suit. 


On the other hand a ruling in the Madras High Court Reports, 
1871-1872, p. 1, lays down that the Court Fee must be levied 
on the amount which would be obtained if a review were 
granted.” l 


There is also a ruling by the Bombay Court reported in IV 1. L. 
R., Bom., p. 26, which appears to support the suggestion | 
have made above. In it, it was held that when a “ plaint or memo- 
randum of appeal comprises a number of claims and a portion 
only of such claims has been allowed by the judgment, the appli- 
cant for review ‘should be required to stamp his application for 
review with a fee sufficient to cover the amount of the claim in 
regard to which he wishes the court to review its judgment.” 


This case is uot exactly on all fours with the present one. 
But it has certain points of resemblance. It is admitted that the 
present applicant was interested in only a part of the subject 
matter of the suit and appeal. Therefore only part of the decrees 
of the 1st conrt and the appellate cout affected him. It is only 
this part of the decree of the appellate court with reference to 
which he seeks review. It is therefore only a small extension of 
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the principle laid down in the Bombay ruling to require him to 
pay fees with respect to this part alone. { might further point out 
that the present applicant who was one of the defendants in the 
original suit might have bronght his appeal as to the part of the 
original decree affecting him by A/mself. In that case of course he 
would have only had to pay fees on the present application with 
reference to the value of that appeal alone. 


_ As the rulings are conflicting, I submit the case for the order 
of the Honourable Taxing Judge. 


The case being laid before the Taxing Judge, 


Ghulam Mujtaba, for the applicant, contended that the 
governing word in schedule 1, article 4, was ‘leviable,’ which 
did not mean ‘levied,’ but meant that the fee on an application 
for Review was the fee payable on the memorandum of appeal, 
if the appeal were limited to the subject matter of the Review. 
If the legislature had intended that the fee paid on the memo- 


randum of appeal would be payable on an application for 
Review, the word used would have been ‘levied’ and not 
‘leviable’. 


In construing fixed enactments a construction favourable 
to the subject should be placed upon the words, 


Amanat Begam v. Bhajan Lal, [1886] i. L. R., 8 AL, 438, 441, F. B. 
Anonymous case, [1884] 1. L. R., to Cal., 274, 282. 


Moreover a literal construction would lead to hardship and 
absurdity and if a literal construction leads to anomalies or 


absurdities, it must be evaded. 


Koylash Chandra v. Tarak Nath, [1897] L L. R., 25 Cal, 571, 578. 
Proceedings, 16th January, 1872,—7 Mad., H. C. R, App., L 

In re Manohar v. Tambekar, [1879] I. L. R., 4 Bom., 26, 27. 

Ful Chand v. Rai [chha, [1888] 1. L. R., 12 Bom., 68. 

Nobin Chundra ~v. Uzir Ali, (1898) 3 C. W. N., 292. 


imdad Hasan v. Badri Prasad, [1898] 18 A. W, N., 202. 


W. Wallach, for the Crown, submitted that the words “the 
plaint or memorandum of appeal” could only mean the 
plaint or memorandum of appeal in which the judgment was 
pronounced, 
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The following judgment was delivered by 


AIKMAN, J.—This is a reference under section 5 of the 
Court Fees Act, 1870. 


The question for decision is as to the proper fee leviable 
on an application for review of judgment presented on or after 
the goth day from the date of the decree, when the application 
refers only to a portion of the decree. Article 4, schedule I, 
of the Act provides that the fee leviable on an application for 
review of judgment presented on or after the goth day from 
the date of the decree is “the fee leviable on the plaint or 
memorandum of appeal.” I have had the advantage of hear- 
ing the question argued by the learned vakil for the applicant 
and by the learned Government Advocate as representing the 
Crown. The Act, it will be seen, draws no distinction between 
applications for review of judgment when the application affects 
the whole of the decree or only a portion thereof. No doubt the 
leading principle of the Act is that the amount of the court fee 
bears relation to the amount of relief sought, but in the words 
which I have to construe, I can find nothing to make this 
principle applicable. The proper fee for an application for 
review of judgment is declared to be the fee leviable on the’plaint 
or memorandum of appeal. Now what does the Act mean by 
the plaint or memorandum of appeal? In my opinion it can only 
mean the plaint or memorandum of appeal, in which the judg- 
ment, review of which isasked for, was passed. No doubt this 
provision of the law may work hardships and I do not lose sight 
of the fact that in cases of doubt a fiscal regulation should be 
construed in favour of the subject. It appears to me, however, in 
this case that the words I have quoted do not admit of any 
doubt. It is to be noted that the Court Fees Act contains á 
special provision in regard to applications for review of judg- 
ment, This is to be found in section 15 of the Act. That section 
authorises a successful applicant for review of judgment save 
when he succeeds wholly or in part on the ground of fresh 
evidence, which he could not produce at the original hearing 
to receive back nearly the whole of his fee he had to pay on this 
application for review. In the present case the application 
for review is based on the allegation of a mistake or error 
apparent on the face of the record and if successful, the appli- 
cant will receive back all but Rs, 2. If I accepted the 
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argument of the learned vakil for the applicant, I should have 
to read the Act as if it ran “ The fee leviable on a plaint or 
memorandum of appeal asking for the same relief as that 
asked for in the application for review.” In the case reported in 
-7 Madras H. C. Reports (') it appears that the majority 
of the court considered that they might read the Act as it 
it ran in the manner indicated, but it appears to me that to 
do so would be to go beyond the -province of a court in 
interpreting the words of the Act. The learned vakil for 
the applicant also relies on the decision of MELVILI., J., 
in re Manohar Tambekar (*). That decision is in favour 
of the applicant, but the learned Judge admits that he 
arrived at it “not without hesitation.” The case of Modzn 
Chundra Chackerbutty v. Mohamed Usir Ali Sarkar (8), is 
against the applicant; so is also the view taken by the Taxing 
Officer of this Court in fizdad Hasan Khan v. Badri Prasad 
(+). It is possible that the construction which I place on the 
section may in some instances be productive of hardship, but 
in my opinion the words of the Act admit of no interpretation 
other than what I place on them. If there is any hardship, 
the remedy is an amendment of the law. My reply to the 
reference is that the office report to the effect that the appli- 
cation must bear the court-fee leviable on the memorandum 
of appeal is correct. I omitted to say that the learned vakil 
based his argument on the use of the word ‘leviable’ instead 
of levied. It appears to me that this word was used in order 
to provide for an application for review by a defendant or 
respondent in the case of a suit or appeal in forma pauperis. 
P. L. B. Stamp report accepted, 

(1) [1872] 7 Mad. H. C. Rep., app. 1. 

(2) [1879] I. LL R., 4 Bom., 26. 

(3) [1898] 3 C. W. N., 292. 

(4) [1898,] 18 A. W. N., p. 212. 


IN THE MATTER 
OF SHEIKH 
MAQBUL AHMAD. 


Aikman, J. 


noe 


CIVIL 


1909. 
february, 5. 


BANERJI J. 
AIKMAN, J. 


222 HIGH COURT. [A. L. J. R. 


KALKA PRASAD AND OTHERS 
VERSUS 


BHUIYAN DIN AND OTHERS.* 


Mortgage by conditional sale—Bye-bil-wafa— Stipulation for redemption 
within 7 years—Sutt for redemption—Limttation— Starting point. 
Defendants’ appeal. 

In 1845 the plaintiffs executed a sale-deed in favour of the defendants 
who executed simultaneously an agreement to reconvey. 

The deed provided that at any time within 7 years (andar miad sat 
baras) when the vendors paid the vendee, the latter would reconvey. 
The present suit for redemption was brought on 22nd January, 1907, 
The lower court held that the transaction amounted to a mortgage by 
way of conditional sale, and the suit was not barred as time ran from 
the expiry of 7 years after 1845 and not from the date of execution. 
On appeal, /e/d that time did not begin‘to run until after 7 years from 
the execution, as it was not obligatory upon the mortgagors to pay the 


money before then. 


. FIRST APPEAL against the order of remand of Babu 
Bepin Behari Mukerji, Judge of the Court of Small Causes, 
Cawnpore, exercising the powers of a Subordinate Judge, 
reversing the decree of the Munsif. 


Suit for redemption. 


The plaintiffs case was that a 5 annas 4 pies share in 
mauza Madanpur was sold by the ancestor of plaintiffs Nos. 
1 and 2 in favour of Mannilal, ancestor of defendants, 
for Rs. 300 on 13th May, 1845, and there was a simultane- 
ous agreement by Mannilal to reconvey to his vendors 
on receipt of Rs. 300 within 7 years and hence the transac- 
tion was a mortgage by conditional sale. In the present 
suit brought on 22nd January, 1907, for redemption 
on the allegation that the mortgage was paid off, but the 
plaintiffs were ready to pay any money if found due, the 
defendants pleaded that there was no mortgage by con- 
ditional sale, that there was no sale or simultaneous agree- 
ment in 1845, but that the property was purchased by their 


& F, A. F. O. 16 of 1908. 
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ancestor Mannilal in 1852 for Rs. 1,000 from the plaintiffs’ 
ancestors. The Munsiff held that there was an out and out 
sale by plaintiffs’ ancestors to Mannilal in 1852 and that no 
suit for redemption did lie. The lower appellate court held 
that the share in dispute was not sold in 1852 to Mannilal 
and that the transaction of 1845 was a mortgage by condi- 
tional sale and that the suit was not barred by limitation 
as time ran from the expiry of 7 years after 1845 and not 
from the date of execution, 13th May, 1845, and remanded 
the case. The material portion of the deed of 13th May, 
1845, dealing with the period within which redemption 
would be allowed, was as follows :-— 


“Therefore, I agree and give it in writing that at any 
time when the vendor aforesaid according to the time men- 
tioned in the agreement (andar mtad sat baras) will pay to 
the vendee, that very time I the vendee shall get recorded, 
as heretofore, the name of the said vendor in the Govern- 
ment books”. 


The lower court relied on Husaini Khanam v. Husain 
Khan and others, [1907] I. L. R, 29 AIL, 471. 

The defendants appealed. 

Tej Bahadur Sapru, for the appellants, submitted that the 
court haw to see whether there was a contract not to repay 
within 7 years. The words used were “ andar mtad sat baras”, 
which did not show that the mortgagor could not repay 
before 7 years. They only fixed a maximum limit of 7 years. 
If no restraint were placed on the choice of the mortgagor 
he might exercise his choice at any time before the 7 years, 

[BANERJI, J.—The term of 7 years was specified only to fix 
the period for foreclosure ]. 

The case in 29 All, 471, was in conflict with the earlier 
authorities. Herelied on i 

Chatarbhuj v. Raghubar Dial, [1901] 21 A. W. N., 36. 

Rose Ammal vy. Rajarathnam Ammal, [1898] I. L. R., 23 Mad., 33 
“Raghubar Dayal v. Budhulal, [1885] I. L. R., 8 All., 95. 

Bhagwat Das v, Parshad Singh, [1888] I. L. R., 10 All, 602. 
Setrucherla Ramabhadra v. Vairicherla Surianarayna, [1880] 1. L. R., 
"2 Mad, 314. ; 
arana v: Pendyala, [| 1881] I. L. R., 3 Mad, 230. 
ae oat faa 
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Bhawani v. Sheodihal, [1904] L L R., 26 All, 479- 
De Braam ~v. Ford, [1900] L..R., 1 Ch. 142. 


Satish Chandra Banerji, for the respondents, submitted 
that the right to redeem accrued when the mortgage money 
became payable. He compared sections 62 and 67 ofthe 
Transfer of Property Act. The rights of foreclosure and re- 
demption were co-extensive unless there was a contract to the 
contrary. 


Ghosh, Law of Morigage, 3rd edition, p. 286. 


Cases decided before the Transfer of Property Act would 
throw no light upon the question. 


The mortgage money became payable when the mort- 
gagor was bound to pay, and the obligation here would not 
be complete until 7 years had elapsed. 


He cited 


Tirugnana v. Nallatambi, [1892] I. L. R, 16 Made, 486. 
Vadju v. Vadju, [1880] I. L. R., 5 Bom., 22. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for redemp- 
tion of a mortgage alleged to have been made on the 13th of 
May, 1845. The plaintiffs’ case was that on the date mention- 
ed above a sale deed was executed in favour of the pre- 
decessor in title of the defendants by the predecessor in title 
of the plaintiffs and on same date the predecessor in title of 
the defendants executed an agreement to reconvey the pro- 
perty on receipt of Rs. 300, the amount of consideration men- 
tioned in the sale deed, within seven years, no account being 
taken of interest or profits, that the transaction was that of a 
mortgage by way of conditional sale and that they are entitled 
to redeem it. The defendants denied the transaction referred 
to by the plaintiffs and asserted that an absolute sale of the 
property for Rs, 1,000 had been made in favour of their 
predecessor in title in 1852. The lower appellate court has 
found that this allegation of the defendants is not made out and 
this finding is not impugned in this appeal. The court 
below was of opinion, that the predecessor in title of the 
plaintiffs made a mortgage by way of conditional sale in favour 


D 
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of the defendants’ predecessor in title and that the claim of 
the plaintiffs was not time-barred. As the court of first 
instance had dismissed the suit upon the finding that the 
alleged sale of 1852 had been made out, the lower appellate 
court remanded the case under section 562 of the old Code 
of Civil Procedure (Act No. XIV of 1882) for decision of the 
other issues, From this order of remand the present appeal 
has been filed. The first plea taken in the memorandum of 
appeal is that upon a proper construction of the deed of 1845 
the transaction was an out and out sale with a condition of 
repurchase. This plea has not been pressed. We may say 
that we agree with the learned Subordinate Judge in his conclu- 
sion as to the nature ofthe transaction. The learned advocate 
for the appellants has confined his argument to the second 
plea, namely, that the claim is barred by time. He con- 
tends that the mortgagor had a right to redeem at any 
time within 7 years, that this right to redeem therefore accrued 
on the date of the mortgage and that as the suit was brought 
more than 60 years after the accrual ofthat right, the claim is 
time-barred. A number of rulings have been cited to us, 
which are not all in harmony. The latest ruling, namely 
Husaini Khanam v. Husain Khan(+), on which the court below 
relies, supports the view of the learned Judge. In the view 
which we take of the case we do not deem it necessary to enter 
into a consideration of the various authorities which have 
been cited. We think that in each case we must look to the 
nature of the particular mortgage and the surrounding circum- 
stances to ascertain what the intention of the parties was. 
Having regard to the nature of the mortgage in the present 
case we do not think that it would be reasonable to hold that 
the mortgagor had a right to redeem before the expiry of 7 
years from the date of the mortgage. The transaction was 
on the face of it one of absolute sale, but as an agreement was 
executed on the same date to reconvey the property, and from 
the terms of the agreement it is manifest that the intention 
was that a conditional sale should be effected and the mort- 
gagee should enter into possession and enjoy the profits in 
lieu of interest, it is in the highest degree improbable that it 
was intended that the mortgagee should have possession for 
any term less than 7 years. He clearly had not the right to 


(1) [1907] I. L. R, 29. All, 471. 
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foreclose the mortgage before the expiry ofthat term and 
we do not think that the intention was that the mortgagor 
should have the right to re-enter into possession at an earlier 
date. It is truethat at one place it is said in the document 
executed by the mortgagee that the mortgagor should pay 
the money “within seven years,” but further on, it speaks of - 
payment being made according to the period mentioned in it 
(Aash miyad mundarja tkrarnama). Having regard to these 
circumstances the right to redeem did not, in our opinion, 
accrue until the expiry of the 7 years. The suit is therefore 
within time. We dismiss the appeal with costs, 


Appeal dismissed. 
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Execution of decree—Attachment of future salary of private servant— 
Code of Civil Procedure (XIV of 1882), section 266. 

Where a decree-holder applied on the 18th November, 1907, for 
attachment of the judgment-debtor’s salary for November and the suc- 
ceeding months, the judgment-debtor being a lawyer's clerk, Ae/d that 
the unearned salary of a private servant in whole or in part was not 
liable to attachment in advance. Holmes v. Millage, [1893] 1 Q. B., 
557, and Ayyavayyar v. Virasand, 1. L. R, 21 Mad., 393, referred to 
and followed. Harshankar x. Baijnath, l. L. R., 23, All, 164, distin- 
guished. 

Sentble—W here a servant cannot sue his master for salary before it is 
earned, such salary is not ‘ property,’ nor even a ‘ debt’ payable in future. 

SECOND APPEAL against the decree of J. H. Cuming, Esq., 
District Judge of Cawnpore, confirming the decree of Babu 
Girdhari Lal, Subordinate Judge of Cawnpore. 

Application by a decree-holder to attach future salary of 
judgment-debtor. 

The respondent judgment-debtor was a private clerk in 
the employment of Pandit Prithinath, a pleader of Cawn- 
pore. The decree-holder on the 18th November, 1907, applied 
for attachment of the salary of his judgment-debtor for 
November and the succeeding months. The prohibitory order 
was issued by the court and was received by Pandit Pirthi- 
nath on the 25th November, 1907. On gth of January, 1908, 
the judgment-debtor objected to the attachment on the 
ground, among others, that on 25th November, 1907, his 
salary for November was not due and that future salary 
could not be attached. Both the lower courts allowed the 


objection. | 
The decree-holder appealed. 

Satya Narain (with him Baldev Ram Dave), for the appel- 
lant, contended that the salary ofa private servant was a ‘debt’ 
© E. S. A. 726 of 1908. 
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and was therefore liable to attachment under section 266 of 
the Civil Procedure Code. It was clear that future debts 
could be attached, as the explanation to section 266 exempted 
from attachment certain properties, future salary not being 
among them. By section 268 the manner in which the 
future salary of a Public Officer could be attached was indi- 
cated. 


There wag no difference in principle between the salary 
of a public servant and that of a private servant. He referred 
to the following cases :— 


Ayyavayyar v. Virasami Mudalt, [1897] 1. L. R., 21 Mad., 393. 
Har Shankar v. Batjnath, [1901] L L. R., 23 Alb, 164. 
Mantswar v. Bir Pertab, [1871] 6 B. L. R., 646. 

No one appeared for the respondent. 


The following judgments were delivered :— 


RICHARDS, J.— This appeal arises out of an application for 
the attachment of the salary of the respondent, who ts a clerk 
in the employment of Pandit Pirthi Nath, a vakil prac- 
tising in Cawnpur. There is nothing to show that any salary 
was actually due at the time of the application for attachment 
and having regard to the date of the application none would 
be due in the ordinary course of events. Both the courts 
below have treated the application as being an application for 
the attachment of the future salary of the respondent. The 
application itself was an application to attach a sum of Rs. 150 
every month. Section 266 of the old Code of Civil Procedure 
(which was in force at the time) specifies the classes of pro- 
perty etc. liable to attachment and sale in execution ofa 
decree, They are as follows :—‘ Land, houses or other build- 
ings, goods, money, bank-notes, cheques, bills of exchange, 
hundis, promissory-notes, Government securities, bonds or 
other securities for money, debts, shares in the capital or joint 
stock of any railway, banking or other public company or 
corporation, and, save as hereinafter mentioned, all other 
saleable property, moveable or immoveable, belonging to 
the judgment-debtor, or over which, or the profits of which, 
he has a disposing power which he may exercise for his 
own benefit, whether the same be held in the name of the 
judgment-debtor or by another person in trust for him or on his 
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behalf.” It is peffectly clear that the future salary of the 
respondent is not included in the above enumeration unless 
it is covered by the expression ‘debts. It certainly does 
not come under the heading ‘other saleable property.’ It 
is in fact not ‘property’ at all. It seems to me also that 
giving the word ‘debt’ its ordinary and natural meaning, 
future or unearned pay of a lawyer’s clerk is not a debt. 
The respondent could not sue his master for salary before it 
is earned, It is not even a debt payable in future. Its pay- 
ment depends upon the continuance of the contract of service. 
If the section had ended with the passage quoted above, I 
think it perfectly clear that the order of the court below 
would be perfectly correct and that the future salary of the 
respondent could not be attached in execution of the decree. 
It has strongly been urged, however, that some of the excep- 
tions set forth in the remainder of the section clearly show that 
future earnings are capable of attachment ; for example, clause 
(¢) partially exempts the salary of certain public officers and 
servants, clause (e) absolutely exempts the wages of labourers 
‘and domestic servants. It is said that the introduction of 
these exceptions demonstrates that but for these exceptions 
the salaries of public servants and wages of domestic servants 
could be attached. The explanation to the section is also 
relied on as showing that the section contemplates non- 
excepted wages being attached before they are due. It is 
further urged that section 268 shows that in the case of the 
salary of a public officer or a railway servant the attachment 
might be of the salary in advance. This section provides, 
amongst other things, that in the case of the salary of a public 
officer or the servant of a railway company, the attachment 
shall be made by a written order requiring the officer whose 
duty it is to disburse the salary to withhold every month 
such portion as the court may direct. This provision does 
appear to imply that in the case of public officersand railway 
servants an attachment of future salary is contemplated. It is 
said that section 268 merely contains directions how the 
attachment of certain classes of debts etc. is to be carried out 
and that it does not purport to make attachable property or 
debts of railway or public servants that would not be attach- 
able if they belonged to other persons. I confess that I feel 
the weight of these arguments. The wages of domestic 
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CIVIL. servants seem to me in principle not to be distinguishable from 
"1909. the salary of a vakil’s clerk, and if unearned wages of a 
aug domestic servant are not debts or other saleable property 
DEBI PRASAD T : be 3 
‘gi within the meaning of the section, it is hard to understand 
LEWIS where the necessity was for making the exception, unless it 
Richards, J. was for the purpose of enacting that such wages could not 


be attached even when they had become debt. If this was 
what was desired, it could have been provided for in a much 
simpler way. It is, however, quite clear that in England 
unearned salary in a case like the present could not be made 
available in execution of a judgment by garnishee proceed- 
ings or by the appointment of a receiver by way of equitable 
execution. See Holmes v. Millage (1). No case has been 
cited to us in which in this country unearned salary ofa 
servant has been attached and in the case of Ayyavayyar v. 
Virasami Mudali, (°) it was held that such wages could not 
be attached in whole or part before they were earned. The 


public inconvenience of allowing such wages to. be attached 
is obvious. 


~ 


I have already pointed out that unearned salary does not 
come under any of the descriptions enumerated in section 266 
in the natural and ordinary sense of such descriptions, I 
think therefore that I am justified in resisting the argument 
that the rest of section 266 and the provisions of section 
268 necessarily imply that unearned salary in a case like the 
present can be attached in execution ofa decree. Follow- 
ing therefore with some hesitation the decision of the High 


Court in Madras and what appears to have been the universal 
practice, I would dismiss the appeal. 


Aikman, J. AIKMAN, J.—I am also of opinion that this appeal must 
be dismissed. The case relied on by the court below, namely 
Ayyavayyar v. Virasami Mudali (*), fully supports the Judge’s 
order and I agree with the decision in that case.‘ Neither the 
old nor the new Code contains any provision for the attachment 
in advance of the salary of an employé like the respondent. 
The exemptions contained in section 266 of Act No. XIV of 
1882 may be read as applying to salaries already earned. 
The learned vakil for the appellant, who argued the case 


(1) [1893] 1 Q. B., 551. 
(3) [1897] I. L. R, 21 Mad., 393. 
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‘extremely well, was unable to refer us to any decision either 
in this country or in England in which an attachment such 
as prayed for here was granted. He relied on one case, 
Harshankar Prasad Singh v. Baty Nath Das (1), but that 
case is easily distinguishable from the present. There proper- 
ty was sold. Part of the consideration was cash paid down 
and part was an annuity payable to the vendor. It is clear 
that in that case there was an existing debt, although the 
payment of it was deferred. I would also dismiss the appeal. 

By THE COURT :—The appeal is dismissed but without 
costs as the respondent is not represented. 

P. L. B. Appeal dismissed, 

(1) [igor] I. L. R, 23 All,. 164. 





WAZIR MUHAMMAD AND ANOTHER 
VEN'SUS 
HUB LAL* 

Sanction to prosecute—pranited by Collector—set aside by District Judge 
—/urisdiction—Criminal Procedure Code (V of 1898), section 195 (7) (¢). 

Where a Collector granted sanction for prosecution for perjury in a 
case in which no appeal lay, and the District Judge revoked the sanction, 
held that under clause (c) of sub-section 7 of section 195 of the Code of 
Criminal Procedure, the District Judge, as being the principal court of 
original jurisdiction, had jurisdiction to revoke the sanction. 

CIVIL REVISION against the order of J. H.: Cuming, 
Esq, District Judge of Cawnpore, reversing an order of the 
Collector of Fatehpur, granting sanction for prosecution. 

Sanction to prosecute for perjury. 


Satya Chandra Mukerji, for the applicant. 
Ley Bahadur Sapru, for the opposite party. 


The material facts of the case will appear from the judg- 
ment of the Court.” 


The following judgment was delivered by 


KARAMAT HUSAIN, J.—A suit for arrears of rent of a 
sum below Rs. 100 was instituted in the court of an Assistant 
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Collector of the 2nd class and was decreed. Hub Lal patwari 
was a witness for the plaintif. There was an appeal under 
section 176 of the Agra Tenancy Act to the Collector who 
dismissed the suit and granted sanction for the prosecution of 
Hub Lal under section 193, 465, 471 and 466, Indian Penal 
Code, on the oth of September, 1907. Hub Lal applied in 
revision to the District Judge of Cawnpore, who on the 
6th of March, 1908, revoked the sanction. Wazir Muham- 
mad and Amir Muhammad now apply for revision of 
the order passed by the learned District Judge. Their 
learned vakil argues that the learned District Judge had 
no jurisdiction to revoke the sanction granted by the 
Collector of Fatehpur inasmuch as the court of the District 
Judge of Cawnpore is not a court to which the court 
of the Collector of Fatehpur is subordinate for the pur- 
poses of section 195 of the Criminal Procedure Code. - Clause 
(7) of that section runs as follows. “ For the purposes of this 
section every court shall be deemed to be subordinate only 
to the court to which appeals from the former court ordinarily 
lie, that is to say—(a) where such appeals lie to more than 
one court, the appellate court of inferior jurisdiction shall be 
the court to which such court shall be deemed to be sub- 
ordinate ; 


(6) Where such appeals lie to a civil and also to a revenue 
court, such court shall be deemed to be subordinate to the 
civil or revenue court according to the nature of the case in 
connection with which the offence is alleged to have been 
committed ; 


(c) Where no appeal lies, such court shall be deemed to be 
subordinate to the principal court of original jurisdiction with- 
in the local limits of whose jurisdiction such first mentioned 
court is situate.” 


In the present case which was decided by the Collector of 
Fatehpur, there is no appeal from his order to any court. 
The case will therefore be governed by clause 7 (c), sec- 
tion 195. Mr. Satya Chandra contends that that clause is 
applicable to a court of Small Causes from the orders of 
which there is no appeal to any court. The learned advocate 
for Hub Lal, on the other hand, contends that the application 
of that clause is not limited to the court of Small Causes but 
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extends to all courts when their orders are not appealable. 
I am of opinion that the clause is not limited to the court of 
Small Causes but applies to every court, when there is no 
appeal from its decision. The finality of the decision of the 
court with reference to the nature of the case and not with 
reference to the constitution of the court is the element which 
determines subordination. If I hold that the clause applies 
to the Court of Small Causes only, many offences committed 
before other courts in cases in which there is no appeal from 
their orders, will be unpunishable and the safe-guard provided 
by section 195 of the Code of Criminal Procedure against the 
contempt of the lawful authority of public servants will lose 
much ofits beneficial effects. I therefore hold that the Collector 
of Fatehpur, with reference to the nature of the case in connec- 
tion with which the offence was committed, was subordinate to 
the District Judge of Cawnpore and dismiss the application. 


Application rejected. 


BASANTI BIBI 
VETSUS 
SHEO MANGAL PARSHAD AND ANOTHER.* 
Negotiable Instruments Act (XXVI of 1881), section 80—Collateral 
agreement as to payment of interest—overriding the provisions of statute. 


No agreement of parties not embodied in a negotiable instrument 
can override the provisions of section 80 of the Negotiable Instruments 
Act. Where in a promissory note no mention was made as to the rate of 
interest but there was a collateral agreement for the payment of interest 


at 4 per cent. per mensem, /e/d that only 6 per cent. per annum should be 
allowed. ' 


SECOND APPEAL from a decree of G. A. Paterson, Esq., 
District Judge of Benares, modifying a decree of Sheikh Maula 
Baksh, Subordinate Judge of Benares. 

The question in this appeal was whether section 80 of Act 
XXVI of 1881 would apply in the case of a promissory note 
in which no mention of interest was made, when a collateral 
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agreement existed for the payment ofa higher rate of interest 
than is allowed by section 80 of the said Act. 


The suit out of which this appeal arose was brought on the 
basis of a promissory note for the recovery of Rs. 1,100, with 
interest thereon at the rate of 4 per cent. per mensem. The 
plaintiffs were the respondents in this appeal. The promis- 
sory note executed by the defendants made no mention of 
interest but the lower court found that there was a collateral 
agreement for the payment of interest at the rate of 4 percent. 
per mensem and it held that the plaintiffs were entitled to 
the interest claimed. Musammat Basanti Bibi, one of the 
defendants appealed. f 


Govind Prasad, for the appellant. 
Benode Behari (for Kalindi Prasad), for the respondents. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This is an appeal from a decree of the 
learned District Judge of Benares passed in a suit brought 
by the plaintiffs for recovery of the amount due on foot of a 
promissory note, dated the 22nd of January 1904. The amount 
secured by the note was a principal sum of Rs. 1,100. The 
lower appellate court has given a decree for that amount 
and interest at the rate of Rs. 48 per cent. per annum. The 
promissory note is silent as to interest but the learned District 
Judge found that there was an agreement between the parties 
to pay interest at the rate of 4 per cent. per mensem, and ac- 
cordingly allowed that rate of interest, holding that though the 
interest was undoubtedly high, the security was not a good 
security and the plaintiff had in consequence refused to lend 
the money “unless it was made worth his while to do so.” 
Upon appeal the only point raised before us is that the rate 
of interest allowed by the Court below is excessive and that 
a lower rate ought to be awarded. It appears to us that the 
learned District Judge over-looked the provisions of section 80 
of the Negotiable Instruments Act, Act XXVI of 1881. 
The preceding section of that Act provides for the pay- 
ment of interest where interest is specified in a promissory 
note or bill of exchange. Section 80 deals with a case 
in which no rate of interest is specified in the instrument 
and it provides that with certain exceptions interest on the 
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amount due shall be calculated at the rate of 6 per cent. 
per annum from the date on which the amount becomes due. 
The case before us does not fall within any of the exceptions 
referred to in that section. Consequently interest was only 
chargeable at the rate of 6 per cent. per annum. No agree- 
ment of the parties if not embodied in the instrument, can 
override the provisions of the Act. There is no allegation of 
any usage as to the-rate of interest such as would take this 
case out of the operation of the statute to which we have refer- 
red. We accordingly allow the appeal and modify the decree 
of the court below by reducing the rate of interest chargeable 
against the defendant appellant from Rs. 48 to 6 per cent. per 
‘annum to be calculated from the date of the note ; all the 
‘other grounds of appeal were abandoned. Under the circum- 
stances the parties will pay and receive costs in all courts pro- 
portionate to failure and success. 

P. D. T. Appeal decreed. 


[N.B.—But see Ghansham ~v. Ram Narain | 1906) 1. L. R, 29 All, 
33, 4A. L. J. R, 29, P. C.—Eb.] 
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UMRAO SINGH ' 
VErSUS 
KING EMPEROR * 
Indian Penal Code, (XLV of 1860) section 182— Criminal Procedure 
Code (V of 1898), section 195 (1)—Complaint by a Police Officer. 


One S made a report at a Police Station. On enquiry the investigat- 
ing Police Officer came to the conclusion that the report was false and 
that it had been made at the instance of one U. The Sub-Inspector 
sent a report to the Assistant Superintendent of Police asking that 
action should be taken under section 182 of the Indian Penal Code 
against S and U. The Assistant Superintendent of Police declined to 
take action, but sent the report to the Sub-divisional Magistrate, who took 
cognizance of an offence against S and U under section 182 of the Indian 
Penal Code. 


Heid that the Sub-divisional Magistrate had no jurisdiction to take 
any action under section 182, Indian Penal Code. Keport ofa Police Officer 
was not a complaint under section 195 (1), Criminal Procedure Code. 
U not having given the information himself could not be »rosecuted under 
section 182, Indian Penal Code. Beni Prasad v, K. E., Cr. Rev. 653 of 
1908, decided by GRIFFIN, J., on the 14th October, 1908, referred to. 

CRIMINAL REVISION from an order of H. E. Holme, Esq., 
Sessions Judge of Jhansi, confirming the order of J. C. Smith, 
Esq., Sub-divisional Magistrate of Lalitpur. 

Prosecution under sections 109 and 182, Indian Penal Code. 

Satya Chandra Mukerji, for the appellant. 

W. K. Porter (Assistant Government Advocate), for the 
Crown. 

The material facts of the case will appear from the judg- 
ment of the Court. 

The following judgment was delivered by 

KARAMAT HUSAIN, J.—_Musammat Saidu reported at the 
thana of Madaura that one Raghu Kurmi had stolen a bullock, 
At the time of the report Umrao Singh applicant was with 
Saidu. The report turned out to be false and the Sub-Inspec- 
tor of Madaura submitted a report to the Assistant Superin- 
tendent of Police asking that action be taken against Umrao 

“ Cr, Rey. No. 759 of 1908. 
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Singh under section 182 of the Indian Penal Code, The 
Assistant Superintendent of Police forwarded the report to 
the Sub-divisional Magistrate remarking that action need be 
taken. The Magistrate treated the report as a complaint 
and proceeding under section 195 of the Code of Criminal 
Procedure, took cognizance of the alleged offence under 
section 109 read with section 182 of the Indian Penal Code. 
Umrao Singh applied in revision to the learned Sessions Judge” 
who called on the Sub-divisional Magistrate to report. The 
report of the Sub-divisional Magistrate was to the effect that 
the report of the Sub-Inspector at the instance of the Assis- 
tant Superintendent of Police was read as a complaint and as 
such it was considered to justify the Magistrate under sec- 
tion 195 (1) of the Criminal Procedure Code in taking cogni- 
zance of that offence against both the persons named in the 
body of the report. This explanation satisfied the learned 
Sessions Judge and he therefore rejected the application for 
revision. Umrao Singh now applies to this Court for revision on 
the ground that the Sub-divisional Magistrate had no jurisdic- 
tion, inasmuch as (1) there was no complaint before him and 
there was no sanction by a public servant concerned or some 
public servant to whom he was subordinate, and (2) the appli- 
cant could not be prosecuted under section 182 of the Indian 
Penal Code, for he did not report. I am of opinion that 
under the provisions of section 195 (1) of the Code of Crimi- 
nal Procedure the Sub-divisiona] Magistrate was not justified 
in treating the report of the Sub-Inspector submitted to the 
Assistant Superintendent of Police as a complaint and taking 
cognizance of the alleged offence against Umrao Singh. 
Besides, Umrao Singh himself did not report at the thana. 
He therefore could not have committed the offence under 
section 182 of the Indian Penal Code. I therefore allow the 
application and set aside the order of the Sub-divisional 
Magistrate, dated the 6th of June, 1908. 
Application allowed. 
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PANNA LAL 
VETSUS 


KING-EMPEROR.* 
Excise Act (XII of 1896), section 21-——Sale—Not for profit. 
P who held no license under the Excise Act, obtained some methy- 
lated spirits from a shop for the secretary of the Jhansi Club, sent it from 
there to the club, but made no profit on the transaction: /e/d that the 


transaction did not amount toa sale within the meaning of section 21 of 
the Excise Act (XII of 1896.) 


CRIMINAL REVISION from an order of H. E. Holme, Esq., 
Sessions Judge of Jhansi, confirming an order of J. H. 
Christie, Esq, Magistrate, Ist class, of Jhansi. 

Sital Prasad Ghosh (with him C. Dillon), for the applicant. 


IV. K. Porter (Assistant Government Advocate), for the 
Crown. 


Prosecution under section 21 of the Excise Act. 


The material facts of the case appear from the judgment 
of the Court. 


The following judgment was delivered by 


GRIFFIN, J.—This is an application for revision of an 
order of the Cantonment Magistrate of Jhansi, convicting the 
applicant Panna Lal on two charges under the Excise Act, 
one under section 21 and the other under section 51. 


The facts which form the basis of the first charge are that 
Panna Lal who holds no license under the Excise Act, had 
received an order from the secretary of the Jhansi Club, for 
some methylated spirits. Panna Lal obtained the methylated 
spirits from another shop and sent it from there on to the 
club, without making any profit in the transaction. Under 
the particular circumstances of the case it is difficult to call 
this transaction a sale. I therefore set aside the conviction 
and sentence under the first charge. 


The second charge against the applicant, which was amply 
proved, was that he had purchased at a court sale a quantity 
* Cr. Rev. No. 872 of 1908. 


Ead 
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of wines and spirits knowing that he had no license for 
possession or sale of such liquor. I am unable to interfere 
with the order on the second charge. 


I allow the application to the extent above indicated and 
set aside the conviction and sentence under section 21 of the 
Excise Act. The fine of Rs. 30, if realized, will be refunded. 
The application is otherwise dismissed. 


Order modified. 


KHUNNI LAL 
VERSUS 
MADAN MOHAN LAL AND OTHERS.*® 


Transfer of Property Act (IV of 1882), sections 67, 111, 1160—Lease by 
mortgagee in favour of mortgagor—fixed period—posttion of mort- 
gagor after determination of lease—Lease when determined — Posses- 
ston with assent of landlord—--Limitation Act (XV of 7877), Sch. I, 
article 1309-—Suit by landlord for possession. 


The predecessors of respondents made a usufructuary mortgage in 
favour of the predecessors of appellant for five years. The mortgagee 
executed a lease of the property in favour of the mortgagors for five 
years. Rent was paid to the mortgagees for 5 years but not after that. 
More than 12 years after the expiry of the lease the present suit for 
possession of the property was instituted. eld that the suit was barred 
by limitation, inasmuch as under article 139 of the Limitation Act such 
a suit should have been brought within 12 years of the determination of the 
lease. eld further that the lease determined on the expiration of 5 
years and a tenancy from year to year did not come into existence as there 
was nothing to show that the landlord assented to the tenant’s continuing 
im possession. Prem Sukh v. Bhupia, 1. L. R., 2 All, 517, distinguished. 


ffeld also that the mortgage was an usufructuary mortgage and no suit 
for sale could be brought upon it. The mere fact that it provided for 
redemption of property by payment of the principal did not make it a 
simple mortgage. 

SECOND APPEAL against the decree of E.O.E. Legatt, Esq, 
District Judge of Barielly, confirming the decree of Pandit 
Pitambar Joshi, Subordinate Judge. 

Suit for possession by the mortgagee or in the alter- 
native for sale of the mortgaged property. 


* S5. A. No. 723 of 1907, 
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On the 17th December, 1878, two villages, Bijpuri and Bhul 
Bhulaniya, belonging to Musammat Shibta and Daya Ram res- 
pectively were mortgaged usufructuarily to two persons Man- 
gli Prasad and Sheo Ram for a term of 5 years, the deed pro- 
viding that at the end of 5 years, the mortgagors should be 
entitled to redeem the mortgaged property, and further con- 
tained a covenant by the mortgagors that they would repay the 
principal at the end of 5 years ina lump sum. Shortly after 
the execution of the mortgage, z.e. on 5th March, 1879, the mort- 
gagees made a lease in favour of one of the mortgagors for 
5 years. Certain transactions not material to the: present 
report took place by which Mangli Prasad, one of the two 
mortgagees, was paid off and the present plaintiff became the 
owner of half of the mortgagee rights in the two villages, Bhul 
Bhulaniya and Bipuri. On the roth September, 1902, he ap- 
plied for mutation of name but his application was rejected and 
then the present suit was brought on the 29th June, 1904. The 
defendants pleaded that as the mortgage was usufructuary, 
there could be no sale of the property, and as more than 12 
years had elapsed since the date of mortgage, 17th December, 
1878, possession could not be obtained. It was found by the 
lower court that the mortgagees sued for and obtained decrees 
for payment of rent reserved by lease during the period of 
the lease but that after the expiration of the term of the lease 
the mortgagees no longer sued for rent and their title as land- 
lord was no longer recognised. Both courts dismissed the suit. 
The plaintiff appealed. l 

Mohan Lal Nehru (with him Madan Mohan Malaviya 
and Tef Bahadur Sapru), for the appellant, contended that as 
the respondents mortgagees entered into possession as lessees 
there could be no adverse possession. Mere non-payment of 
rent would not make their possession adverse, unless there was 
some overt act of assertion of a hostile title. According to 
the provisions of section 116 of the Transfer of Property Act, 
in the case of holding over by lessee, the case is renewed. - 

Prem Sukh Das vy. Bhupia, [1879] 1. L. R., 2 All, 509, F. B. 

Moreover the mortgage was not a pure  usufructuary 
mortgage. There was a covenant to repay and in such cases 
a power of sale is implied if there is no payment. 

Amar Chand Lakhmajev. Kila Morar, [1903] I. L. R., 27 Bom., 600. 
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M. L. Agarwala, (with him W, Wallach and Sital Prasad 
Ghosh), for the respondents, submitted that the right to posses- 
sion was gone as the suit was not brought within time. The 
possession of the respondents mortgagors after the exyiry of 
5 years was adverse to the mortgagees. He relied on 

Lachhman v. Gulsari Lal, {1go4]1 A L. J. R., 201. 

Chandri v. Daji Bhau, [1900] 1. L. R., 24 Bom., 504. 


Section 67, clause (a), of the Transfer of Property Act did 
not allow a usufructuary mortgagee to get a decree for sale. 

Kashi Rain v. Sardar Singh, [1805] 1. L. R., 28 AlL, 157. 

Mohan Lal Nehru was heard in reply, 


The judgment of the Court was delivered by 


RICHARDS, J.—This was a suit in which the plaintiff 
asked for the sale of a certain property on foot of a mortgage, 
dated the 17th December, 1878, or in the alternative for pos- 
session of the mortgaged property. Both the courts below 
have dismissed the plaintiffs claim. On the 17th December, 
1878, a mortgage was made for five years with possession. 
The deed provided that at the end of the five years the mort- 
gagor should be entitled to redeem the mortgaged property 
and it further contained a covenant by the mortgagor that 
he would repay the principal at the end of five years ina 
lump sum. Shortly after the execution of the mortgage, that 
is to say, on the 5th of March, 1879, the mortgagees made a 
lease to one of the mortgagors for a term of five years. It has 
been found by the court below that the mortgagees sued for 
and obtained decrees for the payment of rent reserved by 
the lease, during the term of the lease; but that after the 
expiration of the term of the lease the mortgagees no longer 
sued for the rent and the title of the mortgagees as landlord 
was no longer recognised. It is quite clear that no rent was 
ever paid since the determination of the lease and there is 
no evidence that there was any new agreement entered into 
that the mortgagors should continue to hold on after the 
determination of the lease as tenants of the mortgagees. The 
plaintiff contended, first, that he was entitled to bring the 
property to sale; secondly, that the mortgagors had never 
ceased to be his tenants and that therefore he was not barred 
by limitation; and thirdly, that the defendants or persons 
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through whom they claim had given an acknowledgment within 
the meaning of section 19 of Act XV of 1877. During the 
course of the arguments the point that an acknowledgment 
had been given had to be abandoned, and it is unnecessary 
for us to deal with this question any further. The only 
acknowledgment that could possibly be relied upon was 
given in the year 1899 and if the defendants’ contention 
was right, the plaintiffs claim was already barred at the date 
of the alleged acknowledgment. We now deal with the 
plaintiffs contention that he must be regarded as a land- 
lord suing his tenant for possession. Under article 139 of 
the second schedule of Act XV of 1877, a suit of this 
nature must be brought within twelve years from the date 
when the tenancy is determined. Thelease determined in 1884 
and the present suit was not instituted till the year 1904. 
The plaintiff, however, contends that on the determination of 
the lease the defendants became his tenants from year to year, 
according to the provisions of- section 116 of the Transfer 
of Property Act. That section no doubt provides that if the 
lessor after the determination of the lease accepts rent from 
the tenant or otherwise assents to his continuing in posses- 
sion, a new tenancy will be presumed. Jn the present case 
there clearly was no acceptance of rent by the lessor, and 
save for the mere fact that the defendants or their representa- 
tives remained on in possession there is nothing to suggest 
that the mortgagee or his representatives ever assented to 
their continuing in possession. We have been referred 
to a case, Prem Singh v. Bhupia (*). In that case a suit 
was brought by the plaintiffs alleging that a lease had 
been given by their predecessor to the predecessor of the 
defendant of a certain house on condition that he should pay 
a certain rent and that if he failed to pay the rent then he 
should vacate the house. A Full Bench decided that the 
mere fact that the tenant neglected to pay the rent would not 
confer on him a title adverse to his lessor. It is to be men- 
tioned that in that case there was no fixed preiod as in the pre- 
sent case. That decision was given in 1879 before the passing 
of the Transfer of Property Act. Section III of that Act 
expressly provides that a lease of immoveable property 
determines by efflux of time limited thereby, We do not 
(1) [1897] I. L. R., 2 Alb, 517, £ B. z 


VOL. VL] HIGH COURT. 243 


think that the case we have just now quoted applies in the 
present case. 


There remains the question whether or not the plaintiff is 
entitled to a decree for the sale of the property. Section 67 
of the Transfer of Property Act makes provision for the 
bringing of suits by mortgagees for the sale of the mortgaged 
property ; but clause (a) expressly provides that a usufruc- 
tuary mortgagee can under no circumstances institute a suit 
for foreclosure or sale. If therefore the mortgage in the 
present case was a usufructuary mortgage, it is quite clear 
that the plaintiff can have no remedy by way of sale. The 
mortgage on the face of it appears to be a usufructuary mort- 
gage. Itis called a usufructuary mortgage and it provides 
for the redemption of the property by repayment of the prin- 
cipal at the end of the five years. It is contended that it 
became a simple mortgage at the end of the term. We do 
not think that this contention is sound. If the mortgagees 
had remained in possession as they were entitled to do, the 
mortgagor, under the provisions of section 62 of the Transfer 
of Property Act, could not have recovered possession even 
after the expiry of the term until after he had paid or ten- 
dered to the mortgagee the principal money or deposited the 
same in court. We think under the circumstances that the 
decree of the court below was correct. We dismiss the appeal 
with costs including, in this court, fees on the higher scale. 


P.L. B. Appeal dismissed. 
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CHHEDI LAL 
VEFSUS 


JWALA PRASAD.* 


Oaths Act (IX of 1873), sections 9, 11—Defendant taking oath proposed 
by plaintif{—Oath conclusive—Swearing with Ganges water in hand, 


The plaintiff in a suit stated that if the defenda nt swore on his honour 
with Ganges water in his hand, he would accept his statement. The defen- 
dant swore with Ganges water in his hand that the claim was false inasmuch 
asthe amount due to the plaintiff had been set off against a larger sum 
due to the defendant. Held that the suit must be dismissed, the defen- 
dant having sworn in the manner prescribed. A¥c/d further that swear- 
ing with Gangajal in hand was a sufficient compliance with the mode 
prescribed by the plaintiff. 


SECOND APPEAL against the decree of H. E. Holme, 
Esq., District Judge of Jhansi, modifying a decree of Babu 
Pramatha Nath Banerji, Subordinate Judge of Jhansi. 


Suit for money due on account of partnership dissolved. 
The facts were briefly these :— 


The plaintiff Jwala Prasad brought a suit against Chhedi 
Lal and others for a sum due on an adjustment of accounts 
on termination of a partnership between them. During the 
course of the proceedings the plaintiff made a statement that 
he would accept whatever amount the defendant Chhedi Lal 
would admit as due by swearing on Ganges water and on his 
honour, (6a Aalaf gangajali wa tmanse kah de). The oath 
proposed was accepted by the defendant Chhedi Lal and 
he took the solemn affirmation with Ganges water in his 
hand and stated that the plaintiff’s claim was totally false, 
that a sum of Rs. 826 was due to the plaintiff on account of 
the Jhansi shop, but upwards of Rs. 1,200 were due to him from 
the plaintiff on account of the Cawnpore shop; that Rs. 826 
being set off, a balance was due to him and that the amount 
was set off in the presence and with the concurrence of the 
plaintiff Jwala Prasad. The Subordinate Judge decreed the 


* S. A. 1447 of 1907, 
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plaintiffs claim holding that the statement amounted to an 
admission and there was no proof of the alleged set of. On 
appeal the District Judge, while holding that the Sudordinate 
Judge was bound to dismiss the claim on the statement made 
by Chhedi Lal if the oath was taken as precisely prescribed 
for him, held that the oath’ was not in the manner proposed 
as Chhedi Lal took the oath ‘ only on Ganges water and not 
also on his honour, dismissed Chhedi Lal’s appeal but allowed 
the appeal of others. 


The defendant Chhedi Lal appealed. 


Te; Bahadur Sapru (for Gokul Prasad), for the appellant, 
contended that the oath was in the manner prescribed by the 
plaintiff, as he took the oath on Ganges water and if there 
was any irregularity it was cured by section 13 of the 
Oaths Act. The whole statement of Chhedi Lal should be 
considered and not the portion only which detached from the 
rest is against him. The Judge’s comment on the oath was 
hair-splitting with a vengeance. 


Sttal Prasad Ghosh, for the respondent, submitted that the 
deponent should have taken the oath with Ganges water in 
his hand and should have said that he made the statement on 
his honour, only swearing with Ganges water in his hand was 
not enough. 


The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit brought 
by the plaintiff to recover money alleged to be due by the 
defendants 1 and 2 in respect of a contract for salé of intoxi- 
cating drugs taken by the defendants 1 and 2 and the plain- 
tiff from the Collector for a term of three years. During the 
course of the hearing of the suit in the court of first instance 
the plaintiff stated that he would accept whatever evidence 
the defendant Chhedi Lal would give on Ganges water and on 
his honour and that the case might be decided accordingly. 
Chhedi Lal then took a solemn affirmation and taking 
Ganges water in his hands swore that nothing was due by 
him to the plaintiff and that the plaintiffs claim was wholly 
false. He then said that Rs. 826 had been due by him to 
the plaintiff, but that debt had been set off with plaintiff's 
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consent against a considerably larger sum due by the plain- 
tif to him in respect of another contract. The learned Sub- 
ordinate Judge decreed the plaintiff's claim as against Chhedi 
Lal, holding that his evidence amounted to an admission that 
Rs. 826 were due by him to the plaintiff and that the alleged 
set off had not been proved. On appeal the learned District 
Judge held that upon the statement of the defendant, Chhedi 


. Lal, the court-of first instance was bound to dismiss the claim 


whether it believed Chhedi Lal’s statement or not, provided that 
Chhedi Lal had taken the oath precisely as prescribed for him. 
Then the court, commenting upon the words by which Chhedi 
agreed to be bound, observed : “ But the oath Chhedi Lal took 
was only on the Ganges water (alaf Ganga jali) and not also 
on his honour (wa z¢vtdnse);? and held that this was not as 
prescribed. This appears to us to be mere hair-splitting. 
Chhedi Lal on being sworn necessarily took an obligation upon 
him to give evidence on his honour and he gave his evidence 
having Ganges water in his hands. It was not possible for him 
to take his honour in his hands as well as the Ganges water. In 
taking the oath which he took, he undertook on his honour 
to swear truthfully and having the Ganges water in his hands 
it appears to us that he fully satisfied all that his opponent 
required. He swore that nothing was due inasmuch as the debt 
had been set off; and in view of this evidence, which under 
section 11 of the Oaths Act the court was ‘bound to accept as 
conclusive proof, the claim should have been dismissed. We 
accordingly allow the appeal, and setting aside the decree of the 
courts below, we dismiss the plaintiffs suit with costs inclu- 
ding fees, in this court, on the higher scale. 


P. L, B. Appeal decreed, 
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JHUNKU SINGH 
Verses 
CHATKAN SINGH AND OTHERS.* 


Usufructuary mortgage—Morlgagee not in possession of a portion of 
_ the mortgaged properly—Acquiescence of mortgagee in part perform- 
ance— Stipulation for interest-—Redemption without payment of 

interest, i 

Where the mortgagors covenanted that “we shall pay the whole 
mortgage-debt in a lump on Baisakh Sudi 15th of any year and we shall 
pay the money out of our own pocket, and if there is any defect in the 
mortgaged property or in the mortgagee’s possession thereof, then we, the 
executants, will pay the principal with interest at 2 per cent. per mensem 
and besides this, damages and penalties”, and possession was not obtained 
by the mortgagee of a portion of the mortgaged property for a certain 
period, and in the subsequent suit for redemption the mortgagee claimed 
interest for the period during which he had been out of possession, 
weld that by reason of his acquiescence the mortgagee was not 
entitled to claim interest in respect of that period during which he had 
not obtained possession of a portion of the mortgaged property. Parfad 
Bahadur Singh v. Gajadhar Bakhsh Singh, La R. 29 L A., 148 ; Khuda 
Bakhsh y. Alim-un-nissa, l. L. R., 27 All, 313, referred to. 

Further, where the lower appellate court having expressed the 
opinion that the mortgagee was entitled to the interest for the period of 
his dispossession referred the question as to the length of that period to 
the court of first instance for determination, and subsequently dismissed 
the claim, 4e/d that the course adopted was justified, and assuming it 
was not, the whole case being before the High Court, the respondents 
were entitled to support the judgment on the ground of acquiescence. 


SECOND APPEAL from the decree of F. D. Simpson, Esq., 
District Judge of Gorakhpur, reversing the decree of Munshi 
Achal Behari, Subordinate Judge of Gorakhpur, 


Suit for possession by redemption of mortgage. 

M. M. Malaviya (with him J. N. Chandri), for the appel- 
lant., 

Sundar Lal (with him /swar Saran), for. the respondents, 

The facts of the case are as follows :— 


Plaintiffs, 2nd party, Chahak Bahadur Singh and Harbans 
Bahadur Singh, mortgaged with possession the properties in 
“S. A. 1389 of 1907. 
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dispute to defendant Jhunku Singh under a mortgage- 
cleed, dated 25th August 1888; and subsequenly sold their 
share in mauza Badhena to Chatkan Singh, plaintiff 1st 
party, under a sale-deed, dated 23rd June 1905, and on the 
same date transferred other properties to him under a mort- 
gage, leaving this mortgage money with the plaintiff ist party 
for defendant’s redemption. The plaintiff 1st party deposited 
the mortgage money in court under section 83, Act IV of 
1882, to defendant’s account but the latter refused to accept 
the tender. The mortgagee had not obtained possession of a 
portion of the mortgaged property. A suit was brought for 
redemption and future mesne-profits. The Subordinate Judge 
decreed the plaintiffs’ claim. When the case came up in appeal 
before the District Judge he “allowed the appeal and set 
aside the decree of the lower court” and directed the defen- 
dant “to pay up the whole amount due in the mortgage 
including interest at 2 per cent. per mensem for the period of 
dispossession ” and as the lower court had not come to a 
finding as to the length of the period of dispossession the 
Judge remanded the case to the court of first instance for 
ascertaining that period. On the return of the finding the 
District Judge relying on the case of Lachman Das v. Baldeo 
Singh, [1883] 3 A. W. N., 91, dismissed the appeal. 


M. M. Malaviya, for the defendant-appellant, contended 
that 


(1) the lower appellate court having found that the 
defendant was kept out of possession of more than half of the 
property for 4 years and 7 months, should have decreed 
interest to the defendant for that period and that 

(2) the lower appellate court having held in its order, 
dated gth November,.1906, that the defendant was entitled 
to interest, it was not competent to set aside that order. 
He relied on 

Adshun Kuar y. Ganga Prasad, [1908] 6 A. L. J. R., 54. 
and 


Sundar Lal, for the plaintiffs-respondents, relied on 
Partab Bahadur v. Gajadhar Bakhsh, [1902] L. R., 29 1. A., 148, 
and on 


Khuda Bakhsh x. Alim-un-nissa, [1504] |. L. Ra 27 All, 313. 
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The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for 
redemption of property, the subject of a usufructuary mort- 
gage, dated the 25th of August 1888. The ‘plaintiffs, 2nd 
party, who are the mortgagors, sold their interest in the 
equity of redemption to the plaintiff No. 1 on the 23rd June, 
1905, and the plaintiff No. 1 deposited the mortgage debt, 
Rs. 1,800, in court under section 83, Act IV of 1882, to the 
account of the defendant, but the defendant refused to accept 
the same. The properties mortgaged are 12 bighas of ser in 
Badhia and fractional shares in 5 vjllages, vzs. Tirhabir and 
4 others. The defendant obtained possession of the ssr and 
of the share of Tirhabir on the execution of the mortgage, 
but he did not get possession of the shares in the other villages 
till April, 1893, 72. 4 years and 7 months after the date of the 
mortgage. 

The principal ground upon which the defendant refused to 
accept the amount deposited in court was that the mortgage 
deed contained a provision for the payment of interest at the 
rate of 2 per cent. per mensem if possession of the mortgaged 
property were not delivered to the mortgagee; and that he 
did not get possession of portions of the mortgaged property 
until the month of April, 1893, and is, therefore, entitled to 
interest on the mortgage debt. The court of first instance 


decreed the plaintiff's claim and the decision of that court 
was affirmed by the lower appellate court. 


Two grounds of appeal have been pressed before us; the 
first is that inasmuch as the lower appellate court found 
that the defendant was kept out of possession of part of the 
mortgaged property for a period of 4 years and 7 months, it 
should have decreed portion at least of the interest claimed 
for that period. The stipulation in the deed provides for pay- 
ment of interest if “there is any defect (ugs) in the mort- 
gaged property, or any manner of defect arise in the mort- 
gagee’s possession.” It is not quite clear what these words 
mean, but we are disposed to think that they refer to a defect 
in the title of the mortgagor whereby the mortgagees should 
fail to get possession or having got possession should lose 
such possession. However this be, the mortgagees took 
possession of part of the mortgaged property and raised no 


JHUNKU SINGH 


V. 
CHATKAN SINGH. 





Stanley, CJ. 


‘tity 
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CIVIL objection. They allowed the mortgagors to retain posses- 
1909. sion of the residue of it and made no claim in respect 
ina sien of the stipulation in the mortgage deed to which we have 

referred. We are inclined to think that the lower appellate 
aoe court was right in the reason which it suggested for this. 
Stanley, C.J. | He observes that “apparently the land revenue assessment 

is comparatively high and neither party was very anxious to 


pay it.” 


Vv. 
CHATKAN SINGH. 


The principle underlying the decision in Raja Partab 
Bahadur Singh xv. Gajadhar Bakhsh (1) and in the case of Khuda 
Bakhsh and others v: Alim-un-nissa (°) seems to us to be appli- 

- cable to this case. The mortgagee’s claim for interest is barred 
by hisacquiescence. On this ground the appeal in our opinion 
fails. The only other contention raised was that the lower 
appellate court, in an order of the 9th November, 1906, by 
which an issue was referred for determination to the court of 
first instance, stated that the mortgagee was entitled to in- 
terest for the period of his dispossession. It is contended 
that having expressed this view the learned Judge was not 
justified afterwards in dismissing the mortgagee’s claim for 
interest. We cannot accede to this contention, but assuming—__ 
that the lower appellate court was not justified in the course 
it adopted, the respondents are entitled now to support the 
decree of that court on the ground that the mortgagee having 
acquiesced in the mortgagors’ remaining in possession of por- 
tion of the mortgaged property, cannot succeed in his claim 
for interest. 


For these reasons we dismiss the appeal with costs, inclu- 
ding fees on the higher scale. 
B, N. V, Appeal dismissed. 


(1) [1902] L. R, 29 L A, 14835.C, 24 All, 521, P. C. 
(2) [iygog] L L. R, 27 Ml, 313. 
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RAM DHANI SAHU 
VErSUS l 
LALIT SINGH AND OTHERS.* 
Transfer of Property. Aci (IV of 1882), sections 92, 93—Application 


for enlargement of time—Application to be made to the couri of first 
instance, not ito an appellate court. 


Under section 93, Transfer of Property Act, an application for exten- 
sion of the time for payment of money in a decree under section 92 of 
that Act by the appellate court must be made tothe court of first instance 
and not td the appellate court. 


_ Sheo Narain, y. Chunnslal, [1900] L L. R., 23 ål, 88, followed. Babu 
Prasad x. Khiali Ram, [1906] 26 A. W. N., 203, dissented from. 

This was an application for the extension of the time 
fixed for the payment of a mortgage debt under an appellate 
decree of the High Court. 


Haribans Sahai, for the respondent, raised a preliminary 
objection to the hearing of the application on the ground 
that the High Court had no jurisdiction to entertain the 
application. The court of first instance was the proper court 
to which the application should have been made. He relied 


on i 
Sheo Narain v. Chunnital, [1900] 1. L. R., 23 All, 88. 


Girdkari Lal Agarwala, for the applicant, cited, the case of 
Babu Prasad v. Khiali Ram, [1906] 26 A. W. N., 203, 

in support of the contention that in a casein which there had 
been- an appeal, an application for enlargement of time could 
be entertained by an appellate court as well as a court of first 
instance. 

The judgment of the Court was delivered by 

STANLEY, C, J.—This isan application by Ramdhani Sahu, 
the appellant, for an extension of the time fixed by this Court 
for payment of a mortgage debt under a decree of the 23rd 
of July, 1908. By that decree the appellant was directed to 
pay a prior mortgage on or before the 5th of November, 1908. 
Owing to delay in obtaining a copy of the judgment, the date 
which was so fixed was allowed to pass over without payment, 

> Misc. No. 300 of 1908. 
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CIVIL. The present application is now made to this Court to extend 


earan a E 


1909. the time for payment. 


Rast DHANI A preliminary objection is raised to the application to 

SAHU the effect that the proper court to which this application 
Pane SIRGE should be made is the court of first instance. We think that 
this preliminary objection is well-founded. The question as to 
the proper court’ to which such an application should be. 
presented was considered by a Bench of this Court, of which 
one of us was a member, in the case of Seo Narain v. Chunnt 
Lal (1). In the judgment in that case the authorities are 
reviewed and the language of section g2 of the Transfer 
of Property Act considered, with the result that the Court 
came to the conclusion that a preliminary objection similar 
to the one now put forward was bound to prevail; that when 
a decree for redemption under section 92 of the Transfer 
of Property Act, 1882, has been made by an appellate court, 
an application under the last paragraph of section 93 must be 
made not to that court but to the court of first instance. 
It is pointed out to us that this ruling was not followed by: 
our brother RICHARDS in the case of Babu Prasad v. Khialt 
Ram (*). Our learned brother in that case held that although_-— 
the court of first instance was the proper court for dealing 
with applications of the kind, yet the appellate court had 
jurisdiction also to allow an enlargement of time in cases in 
which there had been appeals. We are unable to agree in 
the view expressed by our learned brother. _We are of opini- 
on that the earlier ruling is correct. We therefore allow the 
preliminary objection but we do not express any opinion 
as to the merits of the application. It is stated that the 
money payable to the prior mortgagee has actually been 
paid and a receipt therefor obtained. Under these circum- 
stances there will possibly be little difficulty in obtaining an 
extension of time from the proper court. 


Stanley, Cf. 


We dismiss the application, but under the circumstances, 
without costs. 


Preliminary objection «lowed. 
P, D, T, Application dismissed. 
(1) [1g00] I. L. R. 23 All, 88. (2) [1906] 26 A, W. N., 203, 
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MAHADEO AND OTHERS 
UCKSUS 
KING-EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), section rog, security for 
good behaviour. 


Where a Magistrate ordered certain persons who belonged to a gang 
which frequented mefas and carried on a game played with rings, to 
furnish security to be of good behaviour under section tog of the Code 
of Criminal Procedure, Aeéd (1) that the conviction under clause (a) of the 
section was illegal, that game being legal or illegal according to the 
manner in which it was played, (2) that clause (6) was very wide and the 
Magistrate upon the evidence did not act illegally. 


CRIMINAL REVISION from an order of C. A. C, Streatfeild, 
Esq., District Magistrate of Benares, upholding an order 
of P. B. Ormrod, Esq., Joint Magistrate of Benares. 


Satya Chandra M ukerji, for the applicants. 


W. K. Porter, (Assistant Government Advocate), for the 
Crown. 


RICHARDS, J.—Applicants were ordered under the pro- 
visions of section 109 of the Code of Criminal Procedure to 
give a bond and sureties for good conduct and in default to 
undergo rigorous imprisonment for a period of one year. 
Section 109 enables a Magistrate to make an order of this 
kind against (a) a person who is taking precautions to conceal 
his presence when the Magistrate believes that such precau- 
tions are being taken with a view to committing an offence 
and (4) when there is a person within the limits of a Magis- 
trate’s jurisdiction, who has no ostensible means of sub- 
sistence or who cannot give a satisfactory account of himself. 
I think the evidence quite fails to show that the applicants 
were taking precautions to conceal their presence with a view 
to committing any offence, They apparently belong to a 
gang who go about frequenting sve/as and markets, They 
carry on or pretend to carry on a game played with rings, 


* Cr. Rey. No. gos of 1908. 
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Whether this is or is not a legal game appears to be some- 
what doubtful. One Magistrate granted a license thinking 
that the game was quite legal. Another Magistrate thought 
it was illegal and refused the license. A certified copy of 
the judgment of the High Court of Calcutta has been pro- 
duced in which a Bench of that Court decided that the game 
was legal and set aside a conviction under the Gambling Act. 
I dare say it depends very much on the way in which the 
game is played. However this may be, it is clear that the 
case of the applicants did not come within clause (a) of sec- 
tion 109. Clause (4) is certainly very wide and I can not 
say that on the evidence the Magistrate acted illegally in 
holding that the applicants had “no ostensible means of sub- 
sistence” or the account they gave of themselves was “not 
satisfactory.” The learned vakil, who appears for them, says 
that they have now been in jail since the 17th October, 1908, 
and that they are willing to leave Benares. I think under 
the circumstances I may modify the order by directing that 
the period for which the accused should give security should 
be four months and that the period of rigorous imprisonment 
in default of giving the security should also be the period of 
four months. The effect of this modification of the order 
will be that the applicants will be set at liberty as soon as 
possible. 


Order modified, 
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BHIKHAM SINGH AND OTHERS 
Versus 
SHANKAR DAYAL SINGH AND OTHERS.* 
Morigage—Clog on equity of redemplion—Bond tacked on to morigage 

deed—Charge— Transfer of Pioperty Act (IV of 1582), section 100. 

In a suit for redemption of a prior usufructuary mortgage the mort- 
gagee set up four other bonds which had to be redeemed. ‘These bonds 
were described as bonds “tacked on to the mortgage-deed.” They were 
stamped as possessory mortgages and contained the full specification of 
the mortgaged property as in a regular mortgage. Meld that upon a true 
construction of the deeds in question a charge, within the meaning of 
section 100, Transfer of Property Act, had been created and that they 
were not clogs on the equity of redemption. 

SECOND APPEAL from a decree of Babu Srish Chandra 
Basu, Subordinate Judge of Ghazipur, modifying a decree of 
Babu Baijnath Das, Munsif of Ghazipur. 


Suit for redemption of mortgage. 

J. N. Chaudri and M. L. Agarwala, for the appellants. 

B. E. O'Conor, Sundar Lal, and Hartbans Sahat, for the 
respondents. 


The material facts will appear from the judgment of the 
the Court. 


The following judgment was delivered by 


RICHARDS, J.—This was a suit for redemption of a mort- 
gage. The defendants pleaded that before the mortgage 
was redeemed a number of other mortgages or charges 
should also be redeemed. The first court gave the plaintiffs 
a decree for redemption but on the condition that they 
should redeem not only the mortgage of the gth July 1887, 
another mortgage of the same date and a third mortgage of 
the 29th May, 1893, but they must also redeem four other 
mortgages, namely, one dated the 7th September, 1893, 
another dated the 21st July 1894, another dated the 2nd 
October, 1894, and a fourth dated the 13th August, 1897. 

© 5. A. 47 of 1908. 
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The lower appellate court modified the decree of the court of 
first instance by permitting the plaintiffs to redeem on pay- 
ment of the amount due on the three mortgages first men- 
tioned above and which are admitted in the plaint. The 
present appeal is brought by the defendants against this 
decree of the learned Subordinate Judge. The four docu- 
ments, dated respectively the 7th September, 1893, the 21st 
July, 1894, 2nd October, 1894, and the 13th of August, 1897, 
are in a similar form. They commence by a recital of the 
previous dealings between the parties. They refer to the 
prior mortgages and then they contain with a slight variation 
the following agreement on the part of the debtor: “ When- 
ever in any year I shall pay the amount due under the mort- 
gage, I shall along with it also pay the principal and the 
interest due under this document and shall then take 
back the field and the document. I shall bring no claim 
in the meantime.” At the foot of the document the trans- 
action is described as “a bond tacked on to a mortgage,” 
Then follows a full specification of the property comprised 
in the mortgage. The several documents are stamped 
with the same stamp as they would bear if they were posses- 
sory mortgages. The learned Subordinate Judge in deciding 
in favour of the plaintiffs purported to follow the case of 
Sheoshankar v. Parma Makhton (). He held that the 


_ four bonds were “clogs” on the equity of redemption and 


therefore void. There is no doubt that it is not competent 
for a mortgagee to reserve to himself any collateral advantage 
outside the mortgage contract and if there be any provision 
or stipulation which will have the effect of clogging or 
fettering the equity of redemption it is void. But notwith- 
standing these well-known principles there is nothing to 
prevent a mortgagor taking from the mortgagee a further 
advance and making the mortgaged property security for 
such further advance. Transactions of this kind are of every 
day occurrence in England and we are unaware of any 
principle of law in this country that renders such a transac- 
tion illegal. Mr. O’Conor on behalf of the respondents, argued 
that the four deeds were clearly not mortgages as defined by 
section 58 of the Transfer of Property Act, and he contended 
that if they were not mortgages we ought to follow the 
(1) [1904] I. L. R., 26 All, 559. 
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decision which we have already referred to. No doubt that case 
in many aspects resembled the present. There had been a 
prior usufructuary mortgage and when the mortgagor sought 
to redeem the defendant pleaded a covenant in a simple 
money bond that the money due on the latter must be first 
repaid. A perusal of that case clearly shows that the whole 
decision of the court depended upon the construction placed 
by the court on the document itself. At page 564 we find 
the following passage: “We are unable to agree with him 
(counsel for the defendant) being clearly of opinion that the 
later bond does not create any charge whatever on the pro- 
perty.” If we were satisfied that the four documents were simple 
money bonds creating no charge on the property our deci- 
sion might be quite different. It is necessary therefore short- 
ly to consider what is the nature of these documents. We 
have pointed out that they are stamped as possessory mort- 
gages and that full specification of the mortgaged property 
is given just as it would be given in a regular mortgage. At 
the time that the documents were executed the mortgagee was 
already in possession. It was therefore impossible to draw a re- 
gular usufructuary mortgage giving the mortgagee possession. 
We have no doubt whatever that what the parties intended to 
do was to provide that the mortgagee should not be put out of 
possession until the further advance was paid upas well as the 
first advance. Mr. O’Conor says that it is essential to a creation 
of a mortgage that there should be a transfer of an interest 
in specific immoveable property and there is nothing of this 
kind in’the present case. Section 100 of the Transfer of 
_ Property Act defines a charge and provides for the manner 
in which it is to be enforced. “ Where immoveable property of 
one person is by act of parties or operation of law made 
security for payment of money to another and the transac- 
tion does not amount to a mortgage, the latter person is said to 
have a charge on the property”. Reading these documents 
we have not the least hesitation in saying that the parties 
intended that the mortgaged property should be made secu- 
rity for payment of the further advances. We infer this inten- 
tion from the language of the documents themselves. If then 
we are right in holding that the defendants had charges on 
the property it remains to be considered whether their posses- 
sion of these charges constituted any defence to the claim of 
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the plaintiffs to redeem the usufructuary mortgage. In the 
case of Muhammad Abdul Hamid v. Jatroy Mal, (*) the 
plaintiffs sought to redeem a usufructuary mortgage. The 
defendants pleaded a covenant in a subsequent simple mort- 
gage that both the amounts advanced on the usufructuary 
mortgage and the subsequent mortgage should be paid off 
at the same time. The court held that the defendants were 
entitled to rely on the covenant. The learned Chief Justice 
says at page 268: “It has been contended that the covenant 
contained in the later mortgage for payment of both the debts 
simultaneously is a clog on the equity of redemption and there- 
fore unenforceable, But it seems to us that we should be 
extending the rule which forbids the imposition of a clog or 
fetter on redemption were we to hold that the agreement under 
consideration in this case falls under it.” It is true that in 
the case just cited the second mortgage was a regular simple 
mortgage. It is possible that in the present case the defendant’s 
security amounts to no more than a charge. But for the pur- 
poses of the question before us we can see no distinction be- 
tween a simple mortgage and a charge. Under the provisions 
of section 100 of the Transfer of Property Act the owner of a 
charge is entitled to the benefit of all the provisions as to a 
mortgagee instituting a suit for sale of the mortgaged property. 
We think that the appeal should be allowed. We accordingly 
allow the appeal, set aside the decree of the lower appellate 
court and restore that of the court of first instance with costs 
including in this Court fees on the higher scale. Time for 
payment is extended to six months from this date. 


Appeal decreed, 
(1) [1906] 26 A. W. N., 267. 
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LAL SINGH AND OTHERS 
VERSUS 


KHALIQ SINGH AND OTHERS* 


Agra Tenancy Act (II of roger, local), section 199—Sutt for arrears 
ofrent—Tenant not pleading proprietary ttle—Stubsequent suit for 
declaration—Res-judicata. 


In a suit for arrears of rent under Act No. II of 1go1 the plaintiff 
did not set up his proprietary title to the land in suit. eld that a sub- 
sequent suit in the civil court for establishment of his proprietary right 
was barred by the principle of res judicata. 

SECOND APPEAL against the decree of L. Marshall, Esq., 
District Judge of Mainpuri, confirming the decree of M. Ishri 
Prasad, Subordinate Judge Mainpuri. 


Suit for declaration of title. 
The facts were briefly these :— 


The plaintifs brought the present suit for a declaration 
that they were the proprietors of certain plots of land 
entered in list A of the plaint and also prayed that a decree 
for arrears of rent passed against them on 20th January, 1906, 
be set aside. In the Revenue papers the plots are recorded 
asin the cultivation of the plaintiffs. The plaintiffs twice 
applied for correction of Revenue papers but the Revenue 
Courts, on 27th May, 1902, and 27th May, 1903, disallowed 
the application deciding that the entry was correct. The 
defendants then brought a suit for enhancement of rent of 
all the plots and that suit was decreed on 11th March, 1904, 
and on the basis of the enhanced rent a suit for arrears was 
brought by the defendants and decreed on 20th January, 1906. 
In the suit for arrears Khaliq Singh plaintiff hail alone 
appeared butin his defence did not allege that he was pro- 
prietor of any of the plots. It is this decree that the plaintiffs 
in the present suit asked to set aside. The lower courts 
allowed the plaintiffs’ claim. 


The defendants appealed. 
© S, A. No. 1334 of 1907. 
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Abdul Raoof, for the appellants, contended that in the 
suit for arrears the present plaintiffs could have raised the 
question of proprietary title and that not having raised it 
then they were barred by the principle of res judicata from 
raising it now. 


He relied on 


Behari v. Sheobalak, [1907] 27 A. W. N., 189, 1. L. R., 29 All, 601, 
4 A. L. J. R., 545' 


Surendra Nath Sen, for the respondents, contended that 
under section 193 of the Tenancy Act the provisions of the 
Civil Procedure Code were to apply. only if they were not in- 
consistent with the Act. If the plea of title had been decided 
by the Revenue Court, the decision would have been res 
judicata. Section 199 of the Tenancy Act enacted that if the 
tenant pleaded proprietary title, the Revenue Court was to 
adopt one of the two courses mentioned therein. It was only 
therefore, when the plea was raised that the Revenue Court 
could decide the question. 


[RICHARDS, J.—That section only lays down that it will 
be lawful to plead proprietary title in a suit for arrears of 
rent]. 

The judgment of the Court was delivered by 


RICHARDS, J.—This was a suit brought by the plaintiffs 
for a declaration that they were proprietors of certain plots 
of land which are specified in a list at the end of the plaint. 
They also asked to have a certain decree for rent granted by 
the revenue court set aside. It appears that as far back 
as the year 1872, the defendants or their representatives were 
recorded as proprietors and the plaintiffs in the present suit 
were recorded as cultivators in respect of the holdings the 
subject matter of the present suit. In the year 1902, the 
plaintiffs made an application to correct the entry in the 
revenue papers. This application was refused. In 1903, a 
similar application was made with a like result. The defend- 
ants in the present suit then applied in the revenue court to 
have the rent payable by the plaintiffs enhanced and the 
application was allowed in March, 1904. In the year 1906, the 
defendants sued the -plaintiffs in the revenue court for arrears 
of enhanced rent’ Only one of the plaintiffs in this suit, 
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namely Khaliq Singh, appeared, but a decree was given for 
enhanced rent and this is the decree which it is now sought 
to set aside. The plaintiffs by their present suit seek to go 
behind all the proceedings in the revenue court and to 
have it declared that they are proprietors of the holding of 
which they have been recorded as cultivatory tenants ever 
since the year 1872, Ifthe law permitted this to be done 
it would be very unfortunate. It would mean that the time 
of the revenue court in considering the question of the en- 
hancement of rent, and also in deciding the issues between 
the parties in the suit for arrears of rent, would have been 
completely wasted, and it would tend to bring the civil and 
‘revenue courts. into conflict. It does not appear that the 
plaintiffs ever set up their proprietary title until they insti- 
tuted the present suit. When they were sued for arrears 
of rent it is quite clear that they did not plead the proprie- 
tary title. We have had the judgment of the revenue court 
in that case read to us. It has been ingeniously argued by Mr. 
Surendra Nath Sen that the revenue court has only jurisdiction 
to decide a question of proprietary right or to order the defen- 
dant to bring a suit in a civil court under the provisions of 
section 199 of the Tenancy Act, in a case in which the de- 
fendant has expressly pleaded his proprietary title and he 
argues that inasmuch as the plaintiffs in the present case 
did not plead proprietary title when sued in the revenue 
court the question never was capable of being decided by a 
revenue court. We think that such construction of the 
Tenancy Act is quite contrary to the entire policy of the law. 
We think that when the plaintiffs were sued in the revenue 
court they were bound under the provisions of section 199 
of the Tenancy Act read with section 13 of the Code of Civil 
Procedure (Act No, XIV of 1882) to put forward as a de- 
fence to the suit their plea of proprietary title, and that having 
failed to do so the matter is res judicata, and it is not open 
to them to raise the question afresh in the present suit. We 
find that a similar view was taken by a Judge of this Court in 
the case of Behari and another v. Sheo Balak ('), The learn- 
ed Judge in that case points out the alteration that has been 
made in the law by section 199 of the Tenancy Act and 


(1) [1907] 27 A. W. N., 180. 
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distinguishes cases arising since the passing of that Act from 
cases coming under the provisions of Act No XII of 1881. 
We allow the appeal, set aside the decrees of the courts below, 
and dismiss the plaintiffs’ suit with costs in all courts includ- 
ing in this court fees on the higher scale. 


Appeal decreed. 


UMER-UD-DIN 
UErSUS 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), section goz (1)—No com- 
plaint—Order of acquittal—<awhether bar to a new trial. 


A soldier from Burma (complainant) sent an intimation to the Dis- 
trict Magistrate that he had authorised his brother to file a complaint 
against the accused for enticing away his wife. When the case came on 
for lrearing, 1t appeared that the brother had no such authority and the 
Magistrate acquitted the accused. The complainant then filed a com- 
plaint personally. /Yeéd that the previous acquittal was no bar to the trial 
of the present complaint inasmuch as the finding of the Magistrate 
amounted to this that there was no complaint before him. Queen Em- 


press y. Balwant, 1. L. R.,9 All, 134, F. B., referred to. 


CRIMINAL REVISION against the order of A. B. Forde, 
Esq., District Magistrate of Bijnore. 
C. Ross Alston, for the applicant. 


R. Matcomson (for the Assistant Government Advocate), 
for the Crown. 


AIKMAN, J.—In my opinion no sufficient ground exists for 
interfering in this case. Mohammad Farookh, a soldier serv- 
ing with his regiment in Burma, sent an intimation to the 
District Magistrate of Bijnore that he had authorised his 
brother to bring a complaint against the applicant, Umer- 
ud-din, for enticing away his (Mohammad Farookh’s) wife. 
This charge against the accused was heard by a Magistrate. 
When evidence for both sides had been recorded, it struck the 
Magistrate that the husband’s brother held no authority to 


* Cr. R. 842 of 1908. 
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institute the case and he ended his judgment with the words 
“I therefore acquit the accused.” Thereupon the husband, 
having obtained leave, came from Burma and instituted a 
fresh complaint. In answer to this, the applicant set up the 
previous acquittal. In my opinion the so-called acquittal ts, 
under the circumstances, no bar to the trial of the present 
charge. The Magistrate’s previous finding amounted to this 
that there was no complaint before him of which he could 
take cognizance. If it were necessary I should have no hesi- 
tation in setting aside the previous so-called acquittal and 
directing the present trial to proceed. Vide Queen Empress v. 
Balwant (1). But I do not think this is necessary and content 
myself with dismissing the application. 

Application dismissed. 


(1) [1886] I. L. Rọ All, 134, F. B. 


FULL BENCH. 





CHANDRADEO SINGH AND OTHERS 
VErsusSs 


MATA PRASAD AND OTHERS.* 


Hindu Law—antecedent debt—mortgage by Hindu family without family 
necessity —liability of Hindu son—burden of proof on creditor. 


A father of a joint Hindu family governed by the Witakshara law can 
not execute a mortgage which will be binding upon his sons where the 
loan is not obtained for family necessity or to meet an antecedent debt. 
Where the mortgagee sues the sons upon his mortgage, the burden of 
proving that the money was obtained by the father for a legal necessity 
_or that he had made reasonable enquiries and had obtained such inform- 
ation as could satisfy a prudent man that the loan was contracted to 
pay off an antecedent debt or for the legal necessities of the family, les 
upon the creditor. 

An antecedent debt is a debt which is not for the first time incurred 
at the time of a sale or mortgage, that is presently incurred, but a debt 
which existed prior to and independently of such sale or mortgage. It 
must be a Jona fide debt, not colourably incurred for the purpose of 
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forming a Lasis fcr a subsequent mortgage or sale or other similar object. 
Jamna v, Nain Sukh, l. Le R., 9 All, 493, followed, and opier Indian and 
Privy Council cases discussed and explained. 


Per BANERJI, J., (dissenting). As regards a Hindu son’s liability to pay 
his fathér’s debt not tainted with immorality, there is no distinction in 
principle between a debt secured by a mortgage and an unsecured debt, 
that unless the debt is of such a nature that it is not the pious duty of the 
son to pay it, a mortgage of joint ancestral property made by the father 
is binding on and enforceable against the son and his interest in the 
property, whether the loan secured by the mortgage was incurred at the 
time of the mortgage or had been taken at some date anterior to that of 
the mortgage ; and that in a suit brought against the son to enforce 
the mortgage the onus is not on the plaintiff to prove that the debt was 
incurred for the benefit of the family, but that it is for the son to prove 
that having regard to the nature of the debt it was not his pious duty to 
discharge i. Jamna v. Nain Sukh, L L. R.,9 All, 493, not followed. 

Per RICHARDS, J., (dissenting). Possibly the Privy Council meant by 
‘antecedent’ ancestral debts. Butin view of the current of decisions of 
the Allahabad High Court it must be held that an ‘antecedent debt’? may 
be the private debt of the father and a debt which when it was incurred 
would not (according to the principles of Hindu law) have justified the 
alienation of the property, and there being no real distinction between a 
private debt incuried before the mortgage and one incurred simultane- 
ously with it, the sons are liable on a mortgage made to secure a bora 
fide debt, although incurred simultaneously with the making of the 
mortgage. Badri Prasad v. Madan Lal, 1. L. R, 15 All, 75, followed. 


‘It is impossible having regard to the ruling of the Privy Ccuncil in 
the case Nanomi Babuasin v. Modhun Alohun, 1 WL. R., 13 Cal, 21, 
to hold that under a/? circumstances it is necessary for the creditor to 
prove Jegal necessity.’ 

SECOND APPEAL against the decree of Bipin Behari 
Mukherji Esq. Officiating District Judge of Jaunpore, con- 
firming a decree of Maulvi Shamsh-ud-din Khan, Munsif. 

This was a suit to enforce payment of a mortgage execut- 
ed in 1883 by sale of the mortgaged property. The suit was 
brought after the death of the original mortgagor and mort- 
gagee, who were both Hindus of the Benares school. The 
defendants, who were the sons and grandsons of the 
mortgagor, denied that the debt had been taken for the 
benefit of the family and that the mortgage was binding on 
them. The courts below found that the debt had been taken 
by the mortgagor who was also arta of the joint family, but 
that it was not contracted for legal necessity or to pay an 
antecedent debt. On the other hand, it had not been alleged 
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or proved that the debt had been taken for immoral purposes. 
Both the courts below decreed the suit. 


The defendants appealed. The appeal was referred to the 
Full Bench by RICHARDS and KARAMAT HUSAIN, JJ. 


G. W. Dillon (with him Gokul Prasad), for the 
appellants :—__ 


The suit ought to have been dismissed as it had not been 
proved that the debt was contracted for a legal necessity or to 
pay an antecedent debt. The pious liability of Hindu sons 
to pay their father’s debts is not disputed. What is disputed 
is that the father in a joint Hindu family can mortgage 
family property, there being no legal necessity shown for the 
mortgage. 


The question is not one merely of academic interest. 


The limitation prescribed by law for recovery from the 
sons of a debt due by a Hindu father is six years. Article 
120 of the Limitation Act, No. XV of 1877. 

Narsingh Misrayv Lalji Misra, [1901] I. L. R., 23 All, 206. 

The limitation to enforce a simple mortgage is twelve 
years. If therefore the appellants are right in contending 
that a Hindu father, in the absence of legal necessity, has no 
power to mortgage or sell ancestral family property, any 
claim to recover the amount from the sons gua debt is barred 
by limitation. 


For the decision of this case two principles of Hindu law 
require consideration. The first is that Hindu sons are 
under a pious liability to pay their father’s debts, if not 
tainted: with immorality. The second is that a Hindu 
father has no higher powers than any other member of a 
joint co-parcenary body. 


_I submit that there are two distinct principles and in no 
way dependent upon each other. The first principle, that of 
the pious liability, I submit, is not involved in this case and is 
fully admitted by the appellants... - - 


~The’ second principle is still good law and has not been 
frittered away by subsequent decisions, as may be contended 
by the other side. 


-- 
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I submit that the present suit ought to be dismissed. 
When a person under a disability creates a charge (a Hindu 
father is under such a disability,) it is for the person enforcing 
a charge so created to prove that the person who created 
the charge was acting within his powers. 


In the present case, therefore, the burden lies upon the 
plaintiff-mortgagee to prove that the money was borrowed 
for a legal necessity or to liquidate an antecedent debt. 

The expression “antecedent debt” nowhere occurs in the 
Hindu Law. 


It has been coined, if I may say so, by the Privy Council. 


The earliest cases to go up to the Privy Council on this 
branch of Hindu law, were the cases of 


Girdhari Lal x. Kuntoo Lal, |1874}, L.R, i L A, 321. 
Suraj Bansi Koer x Sheo Pershad Singh, [1899], L. R, 6 L A, 88. 


In those cases fathers of Hindu families had become in- 
debted ; being pressed by their creditors they had executed 
mortgages of ancestral property. Suits had been brought on 
those mortgages, decrees obtained against the fathers, and 
sales had taken place in execution. After sales in execution, 
sons had brought suits to recover thetr shares in the property 
so sold. Their Lordships of the Privy Council had the two 
principles of Hindu Law before them. They saw that pay- 
ment of a father’s debts was a pious liability. They saw 
that for a legal necessity a father could mortgage or sell 
ancestral family property. They held “that where joint 
ancestral property has passed out of a joint family, either 
under a conveyance executed by a father in consideration 
of an antecedent debt, orin order to raise money to pay 
off an antecedent debt, or under a sale in execution of a 
decree for a father’s debts, his sons by reason of their duty 
to pay their father's debt, cannot recover that property, 
unless they show that the debts were contracted for immoral! 
purposes,” 


In other words, they laid down thata Hindu father to 
liquidate his antecedent debts could mortgage and sell joint 
family property and that such payment came within the 
expression “pious purpose,” 
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I submit that these cases did not in any way enlarge the 
father’s powers. 

[RICHARDS, J.—If the money was borrowed by the father 
to-day and two days after a mortgage was executed by him 
in favour of the creditor, would that be an antecedent debt ?] 

Yes, 

[ STANLEY, C. ].—The debt, of course, must be a dora fide 
antecedent debt. | 

Of course, the transaction must be a dona fide one. 

The lower courts relied on 

Debi Dutt v. Jadu Rat, |1902] L L. Rọ, 24 All, 459. 
That case I submit was not rightly decided. In 
Manbahal Rat v. Gopal Misra, [igor] 21 A. W. N., 57, 
it was held that when a father executed a sale-deed of 
the family property for his own debt and not for a legal 
necessity or to pay off an antecedent debt, the sale was not 
binding on the sons. 


Mr. Justice BANERJI was a party to both these decisions. 


In 
Kallu x. Fateh, [1904] 1 A. L. J. R., 316, 


the same view was taken as in Debt Dut v, Jadu Rat, but 
the case of Jfanbahal Rai v. Gopal Misra was not con- 
sidered. 


In the later case of 
Ram Dial x, Ajudhia Prasad, [1906] L L. R., 28 AIL, 328, 
Manbahal Rai v. Gopal Misra was followed. 


[BANERJI, ].—There is a Full Bench case, 

Karan Singh v. Bhup Singh, [i904] L Le R.. 27 AlL, 16, 
against you.] 

That was not a case of mortgage but of a simple money 
debt. 

[RICHARDS, J.—If a son is sued for a simple money debt 
of the father, it lies upon the son to prove the immorality of 
the debt, but if a mortgage is made it is difficult to under- 
stand why the creditor should have to prove necessity.] 

[STANLEY, C. J.—The difference is this. In the one case 


the father is contracting-a debt, in the other he is hypothecat- 
ing family property which he can not do.] 
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(BANERJI, J—Why is the family property liable for the 
father’s debts? | 


Because it is the son’s pious duty to pay his father’s debts, 
if not tainted with immorality. 


[BANERJI, J—How does a difference arise then if the 
father takes a loan and mortgages family property? ] . 


The Mitakshara lays down that the father in a joint 
Hindu family has no higher powers of alienation than any 
other member. : 


Mitakshara, chapter 1, section 1, verses 27, 28. _ 


Once the theory of antecedent debt was done away with, 
a father would be in a position to deprive the son of his 
rights in the family property. 


‘When a son claims exemption on the ground of the immo- 
ral nature of the debt, it is for him to prove the immorality, 
but the creditor has first to prove that a transfer was made 
for a legal necessity or to pay off an antecedent debt. In 
other words, two defences are open to a Hindu son, vfz, 
that a mortgage was not made for a legal necessity or to satisfy 
an antecedent debt, and secondly, that the debt for which a 
mortgage was made was tainted with immorality. 


The case of 


Nanomt Babuasin v. Modhun Mohun, {1885) 13 1. A. 1, 17, 18, 
SO Poa Res 34 Calg a, 


relied upon in Dedi Dut v. Jadu Rai as having changed the law 
was not a case of mortgage at all, but one of debt. Therefore 
the question could not arise in that case and the observations 
of their Lordships were edséer. 


[ RICHARDS, J.—Reads from the case cited : “ Destructive as 
it may be of the principle of independent co-parcenary rights in 
the sons, the decisions have for some time established the prin- 
ciple that the sons cannot set up their rights against their 
father’s alienation for an antecedent debt or against his credi- 
tors’ remedies for their debts, if not tainted with immorality.” 


What are the creditors’ remedies for their debts .that 
their Lordships allude to? J TE a E 


~ 


a 
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To bring a suit for his debt, within six years. 


[AIKMAN, J.—Surely the words “if any” must be read in- 
to that passage. | 


- There is a conflict of Opinion not only in this High Court 
but in the other High Courts as well. 

Bhek Narain Singh v. Januk Singh, [1877] 1. L. R., 2 Cal, 438. 

Luchinun Das v. Giridhur Chowdhry, [1880] I. L. R., 5 Cal, 855., F.B. 

Latjee Sahay v. Fukeer Chand, [1880] I. L. R., 6 Cal., 135. 

Hanuman Kamat y. Dowlat undar, [1884] I. L. R. 10. Cal., 528. 

Khalilul-Rahman V. Gobind Piasad, |1892] 1. L. R., 20 Cal, 328. 

Surja Prasad v. Golab Chand, [1900] IL L. R, 27 Cal, 762. 

Kishun Prasad Chowdhry v. Tipan Piasad Singh, |1907] L L. R., 34 

Cal., 735. 

Moheshwar Datt Tiwari v. Xishun Singh, [1907] LLR., 34 Cal, 184 

Chintamanrav Mehendale y. Kashinath, [1889] IL L. R., 14 Bom., 320. 

jJamsetji N, Tata v. Kashinath Jiwan, [1901] 1. L. R., 26 Bom., 326. 

Ningareddi x. Lakshmana, [1901] LL R., 26 Bom., 163 at pp. 168-169. 

Sami Ayyangar v. Ponnamal, [1897] L L. R, 21 Mad., 28. 

Chidambara Mudaliyur x. Koothapermal, [1903] I. L. R., 27 Mad.,326. 


Venkataramanya Pantulu v. Venkataramanya Doss Pantulu, [1905] 
I. L. R. 29 Mad., 200. 

Hanuman Singh v. Nanak Chand, [1884] I. L. R., 6 All, 193 

Jamna v. Nain Sukh, [1887] L L. R., 9 All, 493- 

Badri Prasad v. Madan Lai, [1893] 1. L. R., 15 All, 75, F. B, 
Maharaj Singh v. Balwant Singh, [1906] I. L. R., 28 All, 508., 
[RICHARDS, J.—You don’t rely upon .any distinction 

between a mortgage and a sale.] 


No, there is no distinction between a mortgage and a 
sale The principle in both cases is the same. 


[STANLEY, C. J.—There is a distinction between a sale in 
execution of a decree and a mortgage.] 


Yes, there is. What I thought Mr. Justice RICHARDS 
meant by ‘sale’ was a private sale. 


[BANERJI, J— Supposing there was an antecedent debt 
of the father; on whom would the burden as to the immorality 
of the debt lie? Would it not lie on the party pleading im- 
morality ?] 


- Yes, if an antecedent debt was ‘proved. In all the cases 
before the Privy Council, from: 6 L A. onwards, the suit 
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had been brought after the property had been sold in execu- 
tion of a decree. 


[STANLEY, C. J—Another thing to be borne in mind is 
that there the purchasers were defending their title.] 


A clear distinction should be drawn between the duty of 
a son to pay his father’s debts and the right of the father to 
charge the son’s share of the family property with his private 
debts. The sons do not dispute that they are under a pious 
duty to pay the debts of their father. The remedy open to 
creditors against sons is to bring a suit against them for a 
simple money decree within 6 years of the debt. But the 


father has no general right to mortgage the shares of the — 
sons, 


The general principle of Hindu law is that every member 
of a joint Hindu family stands on an equal footing with and 
has the same powers as the others. The Privy Council have 
guarded this principle of Hindu law with great jealousy, 


Lakshman Dada Naik v. Ram Chandra Dada Naik, [1880] L. R, 7 
I. A., 183, 195. 

Madho Parshad v, Mehréan Singh, [1890] L. Rọ 17 L A., 194. 

Balgobind Das v. Narain Lal, [1893] L. R, 20 1. A, 116, 


In the case of father and son the Privy Council safe-guard- 
ed this principle by the theory of antecedent debt and in the 
case of others by holding that no member can transfer even 
his own share without the consent of others, although at 
the suit of a creditor they allow such undivided share to be 
attached and sold. The father thus being under a legal dis- 
ability to charge the share of the sons except for an antece- 
dent debt or for legal necessity, the onus of proving that his 
case comes under the exception lies on the creditor who 
seeks to enforce the charge, not only according to Hindu 
law but on the general principles of the law of evidence. 

Gokul Prasad, on the same side :—I may also point out 
that there is no case in which the vendee or mortgagee was 
the plaintiff and in which the Privy Council have laid down 
that the burden of proof did not lie upon the plaintiff who 
was seeking to enforce a transfer made by a person with 
limited powers like the father, but that it was for the sons to 
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prove the immoral nature of the consideration for the transfer one 
before they could escape liability. On the other hand, the 1909. 
Privy Council have held that the principles laid down in 7) DEO 
Hunooman Persaud’s case apply to the father ina Mitakshra SINGH 
family. . MATA PRASAD. 


Kameswar Pershad vy. Run Bahadur Singh, (1880} I. L. R., 6 Cal., 
843, 847, P. C. 

ÄT. L. Agarwala (for W. Wallach), for the respondent : The 
question whether an alienation by a father can be upheld when 
no antecedent debt or necessity is proved and the consideration 
is not immoral, is one of interpretation of certain decta of the 
Privy Council. Now let us see what ‘antecedent debt’ means. 
So far as the shastras are concerned, not a word is found in them 
about antecedent debt. The only ground on which the son 
is made liable to pay his father’s debts is his pious duty to save 
the soul of his father from going into the regions of torment 
and this duty is as great in the case of a present debt as that 
of an antecedent debt. Now in this case what was the 
obligation created by the mortgage made by the father? The 
obligation was the payment of money. If the money was not 
paid it was to be realised out of a specified property. .That 
being the obligation the non-discharge of it will keep the - 
father in the regions of torment. According to the rulings 
also an ‘antecedent debt’ may mean a present debt. 

Luchmun Das v. Giridhur Chowdhs y, [1880] I. L. R 5 Cal., 855, 863. 
Khalil-ul Rahman y. Gobind Pershad, [1892] I. L. R., 20 Cal., 228. 
Maheswar Dutt Tewari y. Kishun Singh, [1907] 1. L. R., 34 Cal., 184. 

This view was also held by the Madras High Court in 

Chidanbara Mudaliyar v. Koothaperumal, [1903] 1. L. R., 27 Mad., 
326. 
In 


Venkataramanya Pantuluyv. Venkataramanya Doss Panty, [1905] 
L L. R, 29 Mad, 200, 203, 


the Judges adopt the principle laid down in 27 Mad., 326. 
There is practically no distinction between a present 
advance and an antecedent debt. 
_-J. C. Ghose, Hindu Law, second edition, 445. 
Coming to the question of the onus of proof, the Bombay 
High Court supports my view. 
38 
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Chintamanrau Mehendale v. Kashinath, [1889] I. L. R., 14 Bom. 320. 

Ramchandra Mahadev Nadgir \. Fakirappa, |1900] 2 Bom., L. R., 
450. 

Govindkrishna Gujar v. Sakharam Narayan, [1904] I. L. R., 28 
Bom., 383, 389. 

The rulings of the Allahabad High Court also have been, 
except for two decisions and an obiter dictum, uniformly in 
favour of the creditor, irrespective of the fact whether he 
comes as a plaintiff or as a defendant. There have been cases 
in which the mortgagee or creditor has come to court as 
plaintiff, and there have been others in which he has come 
as defendant. First I will give cases in which he has come 
as a plaintiff : 

Sita Ram v, alum Singh, [1886] 1. L. Rọ, 8 AIL, 231. 
Kishan Lal v. Garuruddhwaja, [1899] L. L. R., 21 All., 238. 
Debi Dat v. Jadu Rai, [1902] I. L. R., 24 All, 459. 

Kallu v. Fateh, |1904] 1 A. L. J. R, 316. 

Babu Singh v. Behari Lal, [1908] 5 A. L. J. R., 175. 


The only direct ruling against me is 
Jamna v. Nain Sukh, [1887] I. L. R., 9 All, 493. 

In this case it was held that the ous of proving legal 
necessity lay upon the creditor. This case was decided on 
the strength of 

Lal Singh v. Deo Narain Singh, [1886] 1. L. R., 8 All, 279. 

But the judgment in that case [7% e, 8 AlL, 279] was dis- 

avowed in a later case,— 

Bhawani Baksh v. Ram Dai, [1891] I. L. R, 13 All, 216,— 
by the Judges who delivered the former judgment. There- 
fore the judgment in g All, 493, being based on 8 All., 279, 
is, I submit, incorrect. 

(STANLEY, C. J].—How do you get over 


Manbahal Rai v. Gopal Misra, [1901] 21 A. W. N., 57, and 
Maharaj Singh v. Balwant Singh, [1906] 1. L. R., 28 All, 5087] 
In A. W. N, [1901] 57, the remarks made had nothing to 
do with the case. In that case there was no consideration for 
the sale. The remarks made with regard to antecedent debts 
were not necessary for the decision of the case. 


There is a passage in Karan Singh v. Bhup Singh (1), 
which taken by itself is in my favour. The passage includes 
mortgage debts as well as simple money debts. 


(1) [1904] L. L. R., 27 All, 16, 18. 
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As to 
Maharaj Singh v. Balwant Singh, [1906] 1. L. R, 28 AIL, 508, 


the remarks in it as to the burden of proof being on the 
creditor were not necessary forthe decision of the case. The 
immoral nature of the debt was proved in this case and the 
question did not, therefore, arise at all as to whether the bur- 
den of proving legal necessity lay on the creditor : 


Now I will cite the cases where the creditor has comeas a 
defendant and it has been held that the onus lies on the son to 
prove the nature of the debt and show that it is not his pious 
duty to pay the debt: 

Basa Mal yv. Maharaj Singaé, [1886] L L. R., 8 AIL, 205. 

Beni Madho v. Basdeo Pathak, [1890] 1. L. R., 12 All, 99. 

Bhawani Baksh v. Ram Dai, [1891] 1. L. R, 13 All, 316. 

Pem Singh v. Partab Singh, [1892] L L. R., 14 All, 179. 

Lal Singh x. Pulandar Singh, [1905] 1. L. R., 28 All, 182. 

In 

Girdhari Lally. Kuntoo Lali, (1874) 1 1. A., 323, 

their Lordships of the Privy Council were in doubt as to whe- 
ther sons could question alienations made by the father, 
except on the ground of immorality, but later on in 

Nanomt Babuasin v. Modhun Mohun, (1885) 13 Cal, 21, P. C, 
their Lordships held that sons could not set up a right against 
the remedies of the creditor. This High Court has made 
observations on this ruling favourable to the creditor in 

Lachman Das x. Khunnu Laul, [1896] L L. R., 19 All, 26, 31, E. Ba 

Karan Singh v. Bhup Singh, [r994] 1. L. R., 27 All, 16, 18, F. B. 

The Privy Council clearly lay down in 13 Cal., 21, that a 
creditor can pursue any remedies open to him against the 
son which he could have pursued against the father unless 
the debt is tainted with immorality. This view has been 
followed in 


Bhagbut Pershad Singh v. Girja Koer, [1888] I. L. R., 15 Cal, 717, P. C. 


Mahabir Pershad xv, Maheswar Nath Sahai, [1889] 1. L. Rọ 17 Cal.. 


584, P. C. 


In the last case, the mortgagee was the purchaser and 
therefore their Lordships might well have enquired, if that were 
the law, whether the debts were antecedent or required for 
family necessity. But they did not do so. That shows 
what the view of the Privy Council on the matter is, 
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In conclusion, I submit that from 1886 to 1908 there is 
an uniformity of decision in this High Court that the onus 
lies on the son. On the strength of these rulings a number 
of creditors have entered into transactions. So, unless your 
Lordships are absolutely sure of the meaning of the decisions 
of the Privy Council and are clear that they referred only to 
antecedent debts, your lordships will be destroying a number 
of securities if your Lordships hold against the majority of the 
decisions of this High Court. The principle of stare decisis 
should not be lost sight ot. 


And then what is the principle on which it can be said 
that when the creditor comes into court, the onns is on him, 
but when the son comes into court the onus is on the son? 
Absolutely none. 


Gokul Prasad, in reply -—No case has been shown in which 
the Privy Council have held that in the case of a person 
suing to enforce a private alienation by a father, the ozs lay on 
the son to prove the immoral nature of the transaction. It is 
one ‘of the first principles of Hindu law that no member of 
a joint Hindu family can alienate family property without 
necessity. 


Balgobind Das v. Narain Lal, [1893] L. L. Rẹ 15 AlL, 339, P. C. 
Mitakshara, Chapter 1, section 1, verses 27, 28. 


The power of the father is not greater than that of anv 
other member except that he is the natural manager of the 
family and that sons have a pious duty to pay the debts of 
their father. Now, have the Privy Council laid down that a 
father has a right to transfer family property without neces- 
sity—which, of course, includes the payment of antecedent 
debts ? 


[RICHARDS, J.—Suppose the antecedent debt of a father 
was not for a necessity, would the mortgage for the payment 
of such a debt be one for necessity ? ] 


Yes, because the whole property would be liable for the 
debts. 


The reason why the father is unable to transfer family 
property is given by the Privy Council in 
Sartaj Kuari v; Deoraj Kuari, [1888] I. L. Rọ to All, 272, 286, 


~ 
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The power of the father to alienate family property should 
not be confused with the liabilities of the sons to pay their 
father’s debts. 


The Privy Council have applied two different rules of 
evidence to the two classes of cases, vzg., those in which a 
creditor sues to enforce a charge against joint family property 
created by a Hindu father who has only a limited power of 
disposal, and those in which the sons come in as plaintifs 
to set aside sales in execution of decrees obtained against 
the father. In the former class of cases they have applied 
the general rule that a plaintiff seeking to enforce a charge 
created by a person with limited powers must show that 
under the circumstances that person was competent to charge 
the property. This general rule is laid down in the well- 
known case of 

Hunoomanpersaud Panday v. Babooee Munray Koonweree, [1856] 

6 M. I. A., 393, 418-9. 

The same rule has been applied to cases of transfers by a 
fafher where in derogation of the rights of his son, under the 
Mirtakshara, he has made an alienation of the family property, 


Kameshwar Pershad v, Run Bahadur Singh, [1880], I. L. R 6 Cal, 
843, 847-8. 

In the latter class of.cases they have applied the rule 
that when the sons sue to recover property which has passed 
out of the family by sale in execution of a decree obtained 
against the father, they must prove that the sale took place 
under such circumstances that they were not bound by it. 
The Privy Council case in L L. R, 13 Cal, 21, is a case of 
that kind. 


That case of 
Nanomt Babuasin v. Modhun Mohun, {1885}, 1. L. R., 13 Cal., 21, 

has been cited against us. Now I submit that there are two 
facts about this case which should be nated. First, the 
suit was for setting aside a sale held in execution of a decree, 
and secondly, the debt was a joint family debt. The Privy 
Council never said in that case that the sons could not plead 
limitation ; what they said was that sons could not set upa 
` right against the remedies of the creditor, but that implies 
that there must be in existence some remedies open to the 
creditor and not barred by time. 
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As regards the meaning of the phrase ‘antecedent debt’ 
it has been held by this court that antecedent debt means a 
debt contracted before the sale or the mortgage sought to be 
set aside by the son, and other courts have, in many cases, 
expressed the same view. 
Lal Singh x. Deo Narain Singh, [1886], 1. L. R, 8 AIL, 279. 
Manbahal Rat v. Gopal Alisia, [1got} 21 A. W. N., 57. 
Ram Dial x. Ajudhia Prasad, | 1906], L L. R., 28 AIL, 328. 
Hanuman Kamat x. Daulat Mundar, [1884], I. L. R., to Cal, 528. 
Surja Prasad v. Gulab Chand, [1900], I. L. R., 27 Cal., 762. 
Chinnayya y. Perumal, [1889], I. L. R., 13 Mad, 51. 
Sami Ayyangar v. Ponna Mail, [1897], I. L. Rọ, 21 Mad., 28. 
Venkataramanya Pantuluv. Venkataramanya Doss Pantulu, (1905), 
L L. R., 29 Mad., 200. 


The main principle to be determined in this case is whe- 
ther a father has greater rights of transfer than other co- 
parceners. If the present suit be decreed, it will mean that the 
rule of the Mrtakshara that one co-parcener has no greater 
rights than another, may be ignored, and a father has the right, 
in spite of his sons, to transfer till the date of his death the 
whole of the ancestral property, and the sons cannot dispute 
the transfer except on the ground of immoral consideration. 

oy an 

The following judgments were delivered : 

STANLEY, C. J.—This second appeal was directed to be 
laid before a Full Bench in consequence of a conflict in the 
decisions of this and the other High Courts upon the main 
question involved in it. 

The suit 1s one to enforce payment of a mortgage by sale 
of the mortgaged property. The mortgage was executed by 
the late Ram Narain Singh, who was the head of the defendant’s 
family, on the 4th of September, 1883, to secure a principal 
sum of Rs, 400, in favour of Ram Narain Kalwar, the father 
of the plaintiff-respondent Sheo Balak Singh and grandfather 
of the appellant Chanderdeo Singh. 

The parties are governed by the law of the Mttakshara, 
It was found by the court of first instance that the mortgage 
was not executed for the purpose of satisfying any antecedent 


. debt and there was no evidence that the consideration was 


required for the legal necessities of the family, or that the 
lender made any enquiry as to the purposes for which the 
money was borrowed. 
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On the other hand, it was not proved, or even alleged, that 
the debt was tainted with immorality. On these findings the 
court, mainly relying on the decision in the case of Debi Dut 
v. Jado Rat (*), decreed the plaintiff's claim. 


Upon appeal this decision was upheld by the learned offi- 
ciating District Judge. He held that the money advanced to 
the mortgagor could not be said to have been applied to the 
discharge of any antecedent debt, but at the same time that 
the debt was not tainted with immorality and consequently 
the appeal was without any force. 


A second appeal was preferred, the first ground of appeal 
being that the mortgage not being one for the payment of an 
antecedent debt, nor for family necessity, was not binding on 
the appellants. There is a second ground of appeal, namely 
that the claim of the plaintiffs, so far as it is based on the 
pious duty of sons to pay their father’s debt, is barred by 
time. 

In view of the pious obligation of Hindu sons in a Mrtak- 
shara family to pay their father’s debts, the learned counsel 
for the appellants did not for a moment contend that this 
pious duty did not lie upon his clients. He admitted that 
they were so liable, but he contended that the mortgage of the 
4th of September, 1883, not having been made to satisfy an 
antecedent debt, or for family necessities, was not binding 
upon the appellants. The sole question then for the court is 
whether a father of a Hindu family governed by the A@itak- 
shara law, can execute a mortgage which will be binding upon 
his sons where the loan is not obtained for family necessity or 
to meet an antecedent debt. 


The rule of the Mrtakshara is to be found in Chapter I, 
section I, clause 27, Clause 27 runs as follows :—“ Therefore 
it is a settled point that property in the paternal or ancestral 
estate is by birth, although the father have independent power 
in the disposal of effects other than immovables, for indispen- 
sable acts of duty and for purposes prescribed by texts of law, 
as gifts through affection, support of the family, relief from 
distress, and so forth: but he is subject to the control of his 
sons and the rest, in regard to the immoveable estate, whether 


(1) [1902] I. L. R., 24 AlL, 450. 
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acquired by himself or inherited from his father, or other pre- 
decessor ; since it is ordained, ‘though immovables or bipeds 
have been acquired by a man himself, a gift or sale of them 
should not be made without convening all the sons. They, 
who are born, and they who are yet unbegotten, and they who 
are stillin the womb, require the means of support, no gift or 
sale should, therefore, be made’;” and then follows in clause 28 
an exception to this rule. It runs as follows:—“ Even a 
single individual may conclude a donation, mortgage, or sale, 
of immovable property, during a season of distress, for the 
sake of the family, and especially for pious purposes”. This 
means, I take it, that a donation, mortgage or sale cannot be 
made except for the purposes named or one of them. 


This is the foundation of all the decisions governing the 
competency of a Hindu father in a family governed by the 
Mitakshara to dispose of the joint property of the family. 
He can dispose of it during a season of distress for the sake of 
the family or for pious purposes. 


Until recently the decision of this High Court in the case 
of Jamnav. Nain Sukh (1), was regarded as a binding ruling. 
In that case SIR JOHN EDGE, C.J., and MAHMOOD, J., held that 
as a rule a creditor endeavouring to enforce his claim under 
an hypothecation bond given by a Hindu father against the 
estate of a joint Hindu family in respect of money lent 
or advanced to the father, should prove either that the money 
was obtained by the father for a legal necessity, or that 
he (the creditor) made such reasonable enquiries as would 
satisfy a prudent man that the loan was contracted to pay 
off an antecedent debt or for the other legal necessities 
of the family. In that case in a suit against the members of 
a joint Hindu family upon a bond given by their father by 
which family property was hypothecated, no evidence was 
given on either side, as here, as to the circumstances under 
which the bond was given. It was held that the burden of 
proof lay upon the plaintiff to show that either the money was 


` obtained for legal necessity or that he had made reasonable 


inquiries and had obtained such information as would satisfy 

a prudent man that the loan was contracted to pay off an 

antecedent debt or for the other legal necessities of the family. 
(2) [1887] I. L. R., 9 All, 493. 
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In the case of Badri Prasad v, Madan Lak) a Full Bench 
of this Court consisting of all the Judges held that the sons 
in a joint Hindu family were liable to be sued along with 
their father upon a mortgage bond given by the father alone 
after the birth of the sons, which purported to mortgage the 
joint family property, the consideration having been money ad- 
vances antecedently made by the mortgagee to the father, not 
as manager of the family, or with the authority of the sons, 
or for family purposes, but not for purposes of immorality or 
for purposes which if the father were head would exonerate 
the sons from the pious obligation of paying such debts of the 
father. In this case, as appears from the judgment of 
EDGE, C. J., the consideration for the bond in suit was a sum 
of Rs. 1,457-3-0 due under a prior bond of the 7th of October 
1881, Rs, 181-4-0 interest due under this bond, and a present 
advance of Rs. 11-9-0. The money was borrowed to pay off 
an antecendent debt, the present advance of Rs. 11-g-o be- 
ing regarded as a negligible quantity. This decision there- 
fore gives no support to the contention of the respondents. 


In the case of Manbahal Rat v. Gopal Misra (#) SIR 
ARTHUR STRACHEY, C. J., and my brother BANERJI express- 
ed the view that a sale of ancestral property by a father in a joint 
Hindu family may be set aside on suit by the sons, so far as it 
affected their interest in the property, if there were no antecedent 
debt or valid necessity to support it, although the transaction 
was not shown to be tainted with immorality. In his judg- 
ment SIR ARTHUR STRACHEY, C. J., commenting upon the 
view expressed by the learned Judge of this Court from whose 
decision the appeal had been preferred, observed as follows :— 
'“ The learned Judge held that the plaintiff was entitled to no 
relief whatever, inasmuch as he was “a Hindu son impeaching 
the sale of ancestral property of a joint family made by his 
father” and it had been “constantly held that when the ven- 
dor is the father in a joint family, the son can impeach the sale 
only on the ground that the money was raised for debauchery 
and other immoral purposes.” In my opinion that proposition 
is too broadly laid down by the learned Judge. The doctrine 
limiting the son’s power to impeach an alienation of joint 

(1) [1893] I. L. R., 15 All, 75, F. D. 
(2) [rgor}21 A. W. N., 57. 
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family property made by his father is based solely on the 
pious duty which the Hindu law recognises as incumbent upon 
a son to pay his fathers debts not tainted with immorality. 
The true rule is that the son cannot impeach an alienation of 
ancestral joint family property made by a father, for which 
the consideration ts an antecedent debt of the father not tainted 
with immorality or the object of which is to pay such% a debt. 
That this is the true scope of the doctrine is shown by the 
numerous authorities, of which it is sufficient to refer to Lal 
Singh v. Deo Narain Singh (t), the decisions of the Privy 
Council cited in the judgment in that case, and the judg- 
ment of the Full Bench in Badri Prasad v. Madan Lal (*). 
These cases show that “he doctrine has no application to a casein 
which no antecedent debt of the father, that ts a debt antecedent 
to the alienation tu question, ts concerned, as the consideration 
or object of the alienation. In the present case the deed does 
not state any antecedent debt of the father as the considera- 
tion or the object of the sale.” (The italics are mine.) Nothing 
can be clearer-than this language of the learned Chief Justice. 


In his judgment my brother BANERJI endorsed the view 
expressed by Sir ARTHUR STRACHEY in the followinglanguage: 
“ According to the well known rulings of the Privy Council, an 
alienation of joint family property made by the father of a 
joint A/ttakshara family cannot be impeached by his sons, if 
such alienation has been made in lieu of an antecedent debt or 
for the payment of the father’s debt, unless the son can prove 
that the debt was incurred for an immoral purpose, the reason 
for the rule being that it is the pious duty of the son to pay 
his father’s debt not tainted with immorality. Had the trans- 
action in the present case been that of a sale made in lieu 
of an antecedent debt, or for the payment of a debt due 
by the father, the principle which the learned Judge of this 
Court has applied would have been applicable. But in this 
case there was no allegation that the consideration for the 
sale was an antecedent debt of the father or that it was taken 
for the purpose of paying off the father’s debt.” Now in 
that case it was found that there was no consideration at 
all for the sale. Consequently the suit was bound to succeed, 

(1) [1886] I. L. R., 8 All, 279. 
(2) [1897] L L. R.. 15 AIl, 75, F. B- 
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but I cite the case as showing the view of the law which was 
entertained at this time by the learned Judges who decided 
it. This was the case of a sale but it is obvious that there 
can be drawn no distinction between alienation by out and 
out sale and alienation by mortgage. A mortgage is a sale 
sub modo. The word ‘alienation’ frequently met with in the 
text-books and judgments embraces both sale and mortgage. 


In the case of Ramdayal v. Ajudhta Prasad ('), my late 
brother BURKITT and myself adopted the view of the law 
expressed in Manbahal v. Gopal Misra (°). 


Now by the expression antecedent debt I understand a debt 
which is not for the first time incurred at the time of a sale or 
mortgage, that is presently incurred, but a debt which existed 
prior to and independently of such sale or mortgage. It 
must be a dona fide debt not colourably incurred for the 
purpose of forming a basis for a subsequent mortgage or sale 
or other similar object. 


This was the interpretation placed upon the expression 
by the Calcutta High Court in the case of Hanuman Kamat ~y. 
Dowlut Mundar (€), in which it was held that although no 
member of a joint Hindu family governed by the Mrrakshara 
or Mithila law has the authority, without the consent of his 
co-sharers, to sell or mortgage even his own share in order 
to raise money on his own account, and not for the benefit of 
the joint family, yet if a father does alienate even the whole 
joint property of his own and his sons in order to pay 
off antecedent personal debts,’ the sons cannot avoid such 
alienation unless they prove that the debts were immoral; 
that to make the alienation to this extent binding upon the 
sons who did not consent to it, it must be shown that it was 
made for the payment of antecedent debts, and not merely 
in consideration of a loan, or a payment made to the father 
on the occasion of his making the alienation ; and that in the 
case of a voluntary sale the purchase money does not consti- 
tute an antecedent debt such as to render that sale binding 
on the sons unless they prove the. transaction to have been 
immoral. 


(1) [1906] I. L. R., 28 All, 328. 
(2) [1901] 21 A. W. N., 57. 
(1) [1884] I. L. R., 10 Cal, 528. 
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Again in the same High Court in the case of Surya Prasad 
v. Golab Chand (1). GHOSE and HARINGTON, JJ., held that 
in a case of a joint Mitakskara family where the father raised 
money on a mortgage hypothecating ancestral family pro- 
perty and it was not proved that the money was required 
for payment of any antecedent debt or that the money was 
raised or expended for illegal or immoral purposes, or that 
any inquiry was made on behalf of the mortgagee as to the 
purpose for which the debt was incurred, the mortgage secu- 
rity could not be enforced against the son (the father having 
died), unless it could be shown that the debts for which the 
mortgage was created were antecedent to the transaction in 
question and that under the circumstances the mortgage was 
not binding upon the son, but that the debt-not having been 
proved to have been incurred for immoral or illegal purposes 
the mortgagee would be entitled to a money decree against 
the sons, not upon the mortgage security, but upon the simple 
obligation created by the bond, and that a suit for such a 
relief must, under the Limitation Act, be instituted within 
six years from the date of the mortgage bond. 


In the Madras High Court in the case of Venkataramanaya 
Pantulu and another v. Venkataramana Doss Pantulu and 
others (7) Sir ARNOLD WHITE, C. J, and SUBRAMANIA 
AYYAR and DAVIES, JJ., held, following several decisions of 
that High Court, that when a debt was incurred at the time 
of sale or mortgage, it was not an antecedent debt within 
the meaning of those words as usedin the judgment of the 
Privy Council in Suraj Bansi Koer v. Sheo Persad Singh ($). 
In their judgment the learned Judges observed, “ As regards 
the question of sale there does not appear to be any decision 
either of the Privy Council or of the Courts of this country, 
that a sale is binding on the son’s share when the debt was 
not antecedent in the sense that it existed prior to and in- 
dependently of the sale.” 

I take it to be beyond question that the expression ‘an- 
tecedent debt’ means what it expresses, namely a debt incurred 
prior to and independent of the sale or mortgage sought to 
be enforced. 


(1) [1900] I. L. R., 27 Cal, 762. 
(2) [1905 I. L. R., 29 Mad., 200. (3) [1878] I. L. Ra 5 Cal, 148. 
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The propriety of the decision in the case of Jamna v. Nain 
Sukh (+) was questioned in the two cases of Debi Dat x. Jado 
Rat (7) and Babu Singh v. Behari Lal (3). In the first 
mentioned case my brother BANERJI seems to me to have 
resiled from the view laid down:by him in Mandahal Rai v~, 
Gopal Misra. He and my brother AIKMAN held, in a suit for 
sale on a mortgage of joint family property executed by a 
father and three of his sons, that the fourth son, who was a 
minor, and four grandsons, also minors, who were not exe- 
cutants of the mortgage, were properly arrayed as defendants, 
inasmuch as their own interests in the joint family property 
would be liable under the mortgage, unless they could show 
that either the mortgage debt was never incurred or that it no 
longer subsisted or that it was tainted with immorality. The 
learned Judges delivered a very short judgment holding that 
the ruling in the case of Jamna v. Natn Sukh was over-ruled 
by their Lordships of the Privy Council. They say: “It is 
true that the ruling referred to above has not in express terms 
been over-ruled: but having regard to the later Full Bench 
ruling in Badri Prasad v. Madan Lal, and to the ruling of the 
Privy Council in Nanomi BRabuasin v. Madan Aohun, it can 
no longer be considered as law. The sons and grandsons of a 
mortgagor can only dispute the validity of the mortgage 
either on the ground that the debt was never incurred, or is no 
longer in existence, or that it was tainted with immorality.” 
I may here again point out that in the case of Badri Prasad 
v. Madan Lal, the consideration for the mortgage which form- 
ed the basis of the suit was with a trifling exception money 
advances antecedently made by the mortgagee to the father. 


In the case of Babu Singh v. Bihari Lal (*) which was a 
suit for sale upon a mortgage, my brothers BANERJI and 
RICHARDS held that the decision in the case of Jamna v. Nain 
Sukh could no longer be supported and that it was sufficient 
in order to establish the liability of a son to pay the personal 
debt of his father, if the debt be proved and the son cannot 
show that it was contracted for immoral purposes or was such 
a debt as does not fall within the pious duty of the son to 
discharge. In that case my learned brothers quoted with 


(1) [1887] I. L. R, 9 All, 493. (2) [1902] 1. L. R., 24 All, 459. 
(3) [1908] I. L. R., 30 All, 156. (4) [1908] I. L R, 30 All, 156. 
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approval my words in the Full Bench case of Karan Singh v. 
Bhup Singh (1) as follows :—“It is not necessary in order to 
establish a son’s liability for his father’s debt that it should be 
shown that the debt was contracted for the benefit of the 
family. It is sufficient in order to establish the liability of 
sons to pay a personal debt of their father, if the debt be 
proved, and the sons cannot show that it was contracted for 
immoral proposes, or was such a debt as does not fall within 
the pious duty of the sons to discharge.” Now the suit of 
Karan Singh v. Bhup Singh was not a suit to enforce payment 
of a mortgage debt. It was a case in which a creditor obtain- 
ed a decree for profits against the /ambardar of a village and 
in execution of that decree attached immoveable property 
belonging toa joint family of which Tota Ram, the /eméardar, 
was the head. The sons and grandsons of the /améardar 
were the plaintiffs in the suit, and in it they sought a 
declaration that their interests in the property attached 
were not liable to attachment and sale in execution of 
the decree against their father. As pointed out in the 
judgment, there was no allegation that the debt in respect of 
which the execution proceedings were had was for immoral 
purposes or was such a debt as the sons and grandsons were 
relieved from their pious obligation to satisfy. This being 
so, and the sons being liable to satisfy the debt, the joint 
family property was liable to attachment and sale in execu- 
tion of the decree. The claim was in fact enforced against 
the sons by reason of their pious obligation to pay their 
father’s debts. My brothers BANERJI and RICHARDS seem 
not to recognize any distinction between a case in which a 
Hindu son is sued on the basis of his pious obligation to pay 
his father’s debts, and a case in which a mortgagee of the 
father seeks to enforce a mortgage against the son by sale 
of the mortgaged property. 


In the case before us, as I have said, it is not denied 
that sons in a Mutrkshara family are liable to pay their 
father’s debts, provided those debts be not tainted with im- 
morality. What is denied is that a mortgage by a father in 
such a family is binding upon his sons if that mortgage 
had not been executed to satisfy an antecedent debt ora 
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family necessity and the mortgagee has failed to show 
that he made any reasonable inquiry as to the necessity for 
the loan. A son admittedly may be successfully sued for 
the debt of his father on the basis of his pious obligation to 
discharge his father’s debts, provided that the suit be not 
barred by limitation, and a decree passed in such a suit may 
be enforced in execution by sale of the ancestral property of 
the family. 


Now let me turn to the decisions of their Lordships 
of the Privy Council which have been relied upon as support- 
ing the view that a mortgage executed by a Hindu father in 
a Mitakshara family, not shown to have been made to satisfy 
an antecedent debt ora family necessity, but not shown to 
have been for a debt tainted with immorality, is binding upon 
his sons. The first to which I shall refer is the case of Suras 
Bansi Koer v. Sheo Persad Singh (*). In that case an 
ex parte decree for money had been obtained against a Hindu 
governed by the Mitakshara law upon a bond, whereby he 
had mortgaged his ancestral immoveable estate and the estate 
was attached and sold. Prior to the sale in execution the 
judgment-debtor died and his infant sons and co-heirs, on 
filing a petition of objections, were referred to a regular suit. 
They instituted a suit after the sale against the execution 
creditor and the purchasers for a declaration of their right to 
the property sold and to have the mortgage bond, the 
ex parte decree and the execution sale set aside. It appeared 
that the fathers debt had been incurred without justifying 
necessity and it was held that as between the infants and the 
execution creditor neither they nor the ancestral immoveable 
property in their hands was liable for the father’s debt, 
but that as regards the judgment-debtor’s undivided share in 
the estate sold, whether or not his own alienation was valid 
by the law as understood in Bengal, it was capable of being 
seized in execution and, that the effect of the execution sale 
was to transfer the said share to the purchasers, the execu- 
tion proceedings having at the time of the judgment-debtor's 
death gone so far as to constitute in favour of the execution 
creditor a valid charge thereon which could not be defeated 
by the judgment-debtor’s death before the actual sale. It 
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will be observed that as between the infants and the execu- 
tion creditor neither they nor the ancestral property in their 
hands were held to be liable for this debt. In delivering the 
judgment of their Lordships, SIR JAMES W. COLVILE remark- 
ed that “the rights of the co-parceners in an undivided Hindu 
family governed by the law of the Mrtakshara which consists 
of a father and his sons, do not differ from those of the 
co-parceners in a like family, which consists of undivided 
brethren, except so far as they are affected by the peculiar ob- 
ligations of paying their father’s debts which the Hindu law 
imposes upon sons (a question to be hereafter considered) and 
the fact that the father is in all cases naturally and in the case 
of infant sons necessarily the manager of the joint family 
estate, The right of co-parceners to impeach an alien- 
ation made by one member of the family without their 
authority, express or implied, has of late years been fre- 
quently before the courts of India, and it cannot be said 
that there has been complete uniformity of decision respect- 
ing it, All are agreed that the alienation of any portion of 
the joint estate, without such express or implied authority, 
may be impeached by the co-parceners, and that such an autho- 
rity will be implied at least in the case of minors if it can be 
shown that the alienation was made by the managing member 
of the family for legitimate family purposes. It is not so 
clearly settled whether in order to bind adult co-parceners, 
their express consent is not required.” His Lordship then 
referring to the case of Girdhart Lal v. Kantoo Lal (1) observ- 
ed: “This case is undoubtedly an authority for these pro- 
positions : firsé that where joint ancestral property has pass- 
ed out of a joint family either under a conveyance executed 
by a father in consideration of an antecedent debt, or in order 
to raise money to pay off an antecedent debt, or under a sale 
in execution of a decree for the father’s debts, his sons by 
reason of their duty to pay their father's debt, cannot recover 
that property unless they show that the debts were contracted 
for immoral purposes, and that the purchasers had notice that 
they were so contracted; and secondly, that the purchasers 
at an execution sale, being strangers to the suit, if they 
have not notice that the debts were so contracted, are not 
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VOL V1] ~ HIGH COURT 287 


bound to make inquiry beyond what appears on the face of 
the proceedings”. 


The first of these propositions it will be observed deals 
with cases where joint ancestral property has passed out of a 
' joint family either under a conveyance executed by a father 
tn consideration of an antecedent debt or in order to raise 
money to pay off an antecedent debt, or under a sale in execu- 
tion of a decree for the father’s debt. It deals with cases in 
which ancestral property has passed out of the family and 
with no other cases, and the words ‘antecedent debt’ seem to 
have been used advisedly. Likewise the second proposition 
deals with the case of a purchase atan execution sale. Neither 
proposition touches a case in which a mortgagee of a Hindu 
father seeks to enforce his mortgage as against the sons. 


The next case to which I would refer is that of Musanunat 
Nanomt Babuasin v. Madan Mohan (*). In that case the suit 
was instituted by the widow of a Hindu on behalf of her 
minor sons and herself Zo set aside a sale made in execution 
of a personal decree obtained against the father and husband, 
at which the defendant had become the purchaser and had 
as such obtained possession not only of the father’s interest 
but also that of his sons. In this case it will be observed, 
the ancestral’ property had passed out of the joint family 
under a sale in execution of a decree for the father’s debt and 
therefore it fell within the propositions laid down in Suraj 
Bansi Koer's case. In delivering the judgment of their Lord- 
ships, LORD HOBHOUSE made the following pronouncement : 
“There is no question that considerable difficulty has been found 
in giving full effect to each of two principles of the Mitakshara 
law, one being that a son takes a present vested interest jointly 
with his father in ancestral estate, and the other that he is 
legally bound to pay his father’s debts, not incurred for im- 
moral purposes, to the extent of the property taken by him 
through his father. It is impossible to say that the decisions 
on this subject are on all points in harmony either in India or 
here, But the discrepancies do not cover so wide a ground 
as was suggested during the argument in this case. It appears 
‘to their Lordships that sufficient care has not always been 
taken to distinguish between the question how far the entirety 
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of the joint estate is liable for the father’s debts and the 
question how far the sons can be precluded by proceedings 
taken by or against the father alone from disputing that liabi- 
lity. Destructive as it may be of the principle of independent 
coparcenary rights in the sons, the decisions have for sometime 
established the principle that the sons connot set up their 
rights against their father’s alienation for an antecedent 
debt or against his creditor’s remedies for their debts if not 
tainted with immorality. On this important question of the 
liability of the joint estate their Lordships think that there 
is now no conflict of authority.” 


This pregnant statement: of his Lordship has created 
much misconception and it is upon the meaning intended 
to be conveyed by his Lordship that the Judges in the various 
Courts in India have differed. On the one hand, it has been 
held that this defui is an authority for the proposition that 
a Hindu father in a joint Mrtakshara family can give a valid 
mortgage of the joint ancestral property as security for an 
advance made to him at the time not to satisfy an antecedent 
debt or a family necessity but not made for an immoral pur- 
pose. On the other hand, the view taken by other Judges is 
that this interpretation is too wide and that a mortgage to 
be valid must have an antecedent debt or some family neces- 
sity to support it or at least the mortgagee must after reason- 
able inquiry have satisfied himself as to the existence of an 
antecedent debt or a family necessity for the loan. 


In the leading case of Hunooman Persaud Panday v. 
Musammat Babooee Munray Koonweree(*), in which the 
powers of a manager for an infant heir to charge ancestral 
property by loan or mortgage were dealt with, the question was 
considered as to the party upon whom the onus of proof lay 
to prove that the alienation of a manager was dona fide, 
Their Lordships remark that the question on whom such 
onus lay was not capable of a general and inflexible answer, 
and then they observe (at page 419 of the report): “Thus 
where the mortgagee himself, with whom the transaction took 
place, is setting up a charge in his favour made by one whose 
title to alienate he necessarily knew to be limited and quali- 
fied, he may be reasonably expected to allege and prove 
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facts presumably better known to him than to the infant 
heir, namely those facts which embody the representations 
made to him of the alleged needs of the estate, and the 
motives influencing his immediate loan ;” and they later_on 
observe as follows :—-“ Their Lordships think that the lender 
-is bound to enquire into the necessities for the loan, and to 
satisfy himself as well as he can with reference to the parties 
with whom he is dealing, that the manager is acting in the 
particular instance for the benefit of the estate. But they 
think that if he does so enquire and acts honestly, the real 
existence of an alleged sufficient and reasonably credited 
necessity is not a condition precedent to the validity of his 
charge, and they do not think that, under such circumstances, 
he is bound to see to the application of the money.” Their 
Lordships were dealing in this case with the powers of the 
manager of an Hindu family, but the rule laid down by them 
is equally applicable to transactions in which a father in 
derogation of the rights of his sons under the Mztakshara 
law has made an alienation of ancestral family estate. 


In the case of Kameswar Pershad v. Run Bahadur Singh(?), 
it was held by their Lordships that in transactions such as the 
alienation by a Hindu widow of her estate of inheritance 
derived from her husband, any creditor seeking to enforce 
a charge on such estate, was bound at least to show the 
nature of the transaction and to show that in advancing his 
money he gave credit on reasonable grounds to an assertion 
that the money was wanted for one of the recognised neces- 
sities, that the principle was that the lender, although he is 
not bound to see to the application of the money and does 
not lose his rights if upon oxa fide enquiry he has been 
deceived as to the existence of the necessity which he had 
reasonable grounds for supposing to exist, still is under an 
obligation to do certain things, namely, to enquire into the 
necessity for the loan and to satisfy himself as well as he can, 
with reference to the parties with whom he is dealing, that 
the borrower is acting in this particular instance for the bene- 
fit of the estate. Their Lordships referred to the principles 
laid down in the case of Hunooman Persaud Panday v., 
Musammat Babooee Munray Kunweree, and observed: “ They 
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CIVIL. 
B e 


1909. 
CHANDRA DEO 
SINGH 
Vv, 

MATA PRASAD. 


Stanley, C. /. 


CIVIL. 
-u 
1909. 
CHANDRA DEO 
SINGH 
Th 
MATA PRASAD. 


Stanley, C. J. 


200 HIGH COURT. A.L.J. R 


have applied those principles in recent cases not only to 
the case of a manager for an infant, which was the case 
there, but to transactions on all fours with the present, 
namely, alienations by a widow, and to fransactions tn 
which a father in derogation of the rights of his son under 
the Mitakshara law, has made an alienation of the ancestral 
Jfaimily estate” The italics are mine. “The principle broadly 
laid down is that although the lender is not bound to see to 
the application of the money, and does not lose his rights if 
upon a dona fide enquiry he has been deceived as to the 
existence of the necessity which he had reasonable grounds 
for supposing to exist, he still is under an obligation to 
do certain things”, and then their Lordships specify what 
was required of the creditor in the case to which we have 
referred. This decision is in consonance with the pro- 
visions of section 38 of the Transfer of Property Act, which 
are quoted in the Bombay case to which I shall presently 
refer, 

Their Lordships, it will be observed, did not in the case of 
Nanomt Babuasin v, Madan Mohun, profess to state any prin- 
ciple of law which had not been previously enunciated. The 
question determined in it was whether the entirety of a family 
estate including the shares of minor sons had passed to a pur- 
chaser at a sale in execution of a decree obtained against the 
father alone, the minors not having been represented in the 
suit nor in the execution proceedings. 


The case of /amnav. Nain Sukh, is on all fours with the 
case before us. The learned Judges who decided it drew a 
distinction between it and cases in which a decree had been 
obtained against the father and the joint property sold, or 
cases in which the sons come into court to ask for relief 
against a sale effected by their father for an antecedent debt. 
Is it the case then that this ruling can no longer be considered 
as law in view of the ruling in Nanomi Babuasin x. Madan 
Mohan? It will be noticed from the judgment that the learned 
Judges who decided it had in view and considered the rulings 
of their Lordships of the Privy Council. 


Let us see now what has been the trend of the rulings of 
this and other High Courts upon the question before us since 
the clecisions of the Privy Council in the cases to which I have 
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referred. I have already mentioned the cases of Debi Dat v. 
Jado Rai (1), and Babu Singh v. Behari Lal (3). In the case 
of Ram Dayal v. Ajudhia Pershad (*), my late brother SIR 
WILLIAM BURKITT and myself, adopting, as I have said, the 
view of the law expressed in Afanébahal Rai v. Gopal Misra, held 
that a sale of ancestral property by a father in a joint Hindu 
family might be set aside on a suit by the sons, so far as it 
affected their interests, if there was no antecedent debt or 
valid necessity to support the sale, although the transaction 
might not be shown to be tainted with immorality. 


In Maharaj Singh v. Balwant Singh, in the same volume 
of the law reports, at page 508, the question now before us 
was discussed in the judgment of myself and SIR WILLIAM 
BURKITT and the authorities were referred to. It was not ne- 
cessary in that case to determine the point which is for deter- 
mination in this appeal, but an expression of our view of the 
law is to be found at page 541. 


In the case of /amsetjee N. Tata v. Kashinath Jivan 
fanjlia (1), the facts were these. By a written agree- 
ment of the oth of March, 1900, the first two defend- 
ants, a mother and a son, contracted to sell to the 
plaintif certain ancestral property. The plaintiff discovered 
that the first defendant had a minor son and he insti- 
tuted a suit against the first and second clefendants and 
the minor son for specific performance of the agreement, 
contending that the minor’s interest was bound inasmuch 
as the property was sold in order to pay family debts. It 
was held that no decree could be made against the minor 
defendant ; that in order to satisfy such of his debts as would 
be binding on his heirs, a Hindu father can sell the entirety 
of the family property so as to pass even his son’s interest 
therein, but in the case before the Court there was no evidence 
of debts which justified the sale, and that it lies on the 
party who seeks to bind an infant to prove justifying circum- 
stances and this the plaintiff had failedto do. The case came 
before SIR LAWRENCE JENKINS, C. J., and STARLING J., on 
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appeal from RUSSELL, J. The learned Chief Justice in deli- 
vering the judgment observed as follows :—“ The cases have 
now established that to satisfy such of his debts as would be 
binding on his son a Hindu father can sell the entirety of the 
tamily property so as to pass even his son’s interest therein, 
while section 38 (in error described as section 34) of the 
Transfer of Property Act provides that—‘ where any person 
authorised only under circumstances in their nature variable 
to dispose of immoveable property, transfers such property for 
consideration, alleging the existence of such circumstances, they 
shall as between the transferee on the one part and other 
persons (ifany) affected by the transaction on the other part, 
be deemed to have existed if the transferee after using reason- 
able care to ascertain the existence of such cirenmstances has 
acted in good faith?” The learned Chief Justice then remarks: 
“This statutory provision is substantially a statement of the 
principle deducible from the cases on this point. But this 
principle obviously has no application where the transaction 
is still incomplete; for it presupposes an actual transfer for 
consideration. Here there has been no-transfer, nor has the 
consideration for the transfer been performed. Therefore the 
declaration sought in this suit against the infant defendant 
must be supported on some other basis. But the only basis 
suggested is the analogy of this very rule; for it is argued that 
as the completed transaction would have been supported and 
sanctioned against the infant son, so ought the incomplete 
transaction to be enforced against him. True, there is a su- 
perficial resemblance between the two positions, yet it is but 
superficial : the essential basis of the rule is absent. The duty 
to discharge the father’s debts justifies the acquisition of 
the money required for that purpose even though it be by sale 
of the ancestral immoveable land. But the existence ora 
reasonable belief by the purchaser in the existence of those 
debts is a necessary condition. Now it is quite clear that the 
plaintiffs agents—by whom alone the negotiations were con- 
ducted—made no enquiry as to the existence of justifying 
debts.” Then later on he observes: “We, therefore, have to see 
whether there are now debts that call for or at any rate justify 
the conversion of the ancestral immoveable property into money. 
On the evidence before us I am not satisfied of this, and it 
follows as a necessary consequence that in my opinion the 


VOL. VI] HIGH COURT. 293 


declaration should not be made”, This ruling supports the 
appellant’s contention. 


The ruling of BODDAM and BHASHYAM AYYANGAR,] J., in the 
case of CArdambara Mudatiar v, Koothaperumal (1), on the other 
hand, supports the respondent’s contention, but it was overruled 
by the Full Bench of the Madras High Court in the case of 
Venkata Ramanaya Paniulu v. Venkataramana Doss Pantulu 
(7), In the first mentioned case it was held that a debt in- 
curred by a Hindu father, which was not shown to be illegal 
or immoral, was even during the life-time of the father bind- 
ing on the son’s interest in the family property, and that in 
the case of a mortgage debt incurred by the father, the mort- 
gage was binding on the son, notwithstanding that there was 
no debt anterior to the mortgage but only the debt incurred at 
the same time as the mortgage, the mortgage being executed 
as security therefor, The learned Judges observed that :—“ On 
principle it is difficult to make any distinction between a mort- 
gage given for an antecedent debt and a mortgage given for 
a debt then incurred, for in either case the debt is binding 
upon the son and the enforcement of the security exonerates 
the son from the burden of the father’s debt. Such a distinc- 
tion does not really afford any protection to the son, for his 
share in the mortgaged property can as a general rule be seiz- 
ed and brought to sale, even in the latter case, for the recovery 
of the debt as a personal debt due by the father (though also 
secured by a mortgage), unless such share has been validly 
alienated in favour of a third party, since the date of the mort- 
gage but prior to its attachment”. This observation is plaus- 
ible, but it is capable I think of ready refutation. The remedy 
of the creditor on the basis of the son’s pious duty is not 
co-extensive with his remedy on foot of a binding security. 
In principle the statement is opposed to the rule of the 
Mitakshara. In practice it would not be correct, inasmuch as 
the observance of the rule of the A/ztakshara does afford some 
protection to the interests of sons. The greed which exists for 
the acquisition of landed property in this Province is well 
known. Money-lenders are ever ready to advance money to 
thriftless or extravagant land-owners on the security of their 
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landed property with a view to the ultimate acquisition of 
the property. Interest is allowed to accumulate until the 
mortgage debt has reached such dimensions that it is unlikely 
that the owner can redeem. Then a suit for sale is instituted 
on foot of the security, the mortgagee gets leave to bid and 
buys, and the family loses its ancestral property. Money- 
lenders are charged of making large advances to land-owners 
on personal security. Now if in negotiations for a loan on a 
mortgage lenders are obliged to make enquiry and satisfy 
themselves that the loan is required to meet legal necessity, 
this will afford some protection to the other members of 
the coparcenary body. If a father in a joint Mitakshara 
family can borrow money on the security of the joint ances- 
tral estate to satisfy any extravagant whim or fancy he 
may form, it is obvious that the rule of the Afttakshara isa 
dead letter and that the other members of the family are 
robbed of all protection. A father of extravagant habits 
might on the security of the ancestral property borrow large 
sums to satisfy extravagant fancies. He might emulate 
the folly of the eccentric king, of whom we have lately read, 
who expended the treasure of his kingdom in building 
castles on airy heights, and’ so strip his posterity of their 
ancestral possessions. The question is not one of mere aca- 
demic interest but one of substance. The decision in C/zd- 
ambara Mudaltar v. Koothaperumal was over-ruled, as I 
have said, by Sir ARNOLD WHITE, C.J., and Justices SUB- 
RAMANIA AYYAR and DAVIES, in the later case which I have 
already cited, in which it was held, following the earlier deci- 
sion in Sam Ayyangar v. Ponnamal () that a sale or mort- 
gage of joint family property by a father is binding on the 
son’s share only wren there ts an antecedent debt, that is a debt 
existing prior to and independently of the sale or mortgage. 
In the course of their judgment the learned Judges remark 
that “there does not appear to be any decision either of the 
Privy Council or of the Courts of this country that a sale is 
binding on the son’s share when the debt was not antecedent 
in the sense that it existed prior to, and independently of 
the sale.” This is a direct authority in support of the con- 
tention advanced by the appellants. 


(1) [1897] I. L. R., 21, Mad., 28. 
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Of the cases in the Calcutta High Court the first to which 1 
shall refer is-that of Luchmun Das v. Giridhur Chowdhry (*), 
which came before a Full Bench consisting of Sir 
RICHARD GARTH, C. J., and JACKSON, PONTIFEX, MORRIS, 
and MITTER, JJ. In that case the manager of a joint Mitak- 
shara family consisting of a father and a minor son, raised 
money on the mortgage of family property. It was not 
proved, on the one hand, that there was legal necessity for 
raising the loan, nor, on the other, that the money was raised 
or expended for immoral purposes, or that the lender enquired 
as to the purposes for which the money was required. It 
was held, amongst other things, that the mortgage itself, upon 
which the money was raised, could not be enforced, but the 
debt contracted by the father being itself an antecedent debt 
within the rules of the Privy Council and the son being a 
party to the suit, the mortgagee, notwithstanding the form 
of the proceedings, would be entitled to a decree directing 
the debt to be raised out of the whole of the ancestral estate, 
inclusive of the mortgaged property. This is an important 
decision which supports the view contended for by the 
appellants. 


I next come to the case of Surja Prasad v. Golab Chand (°). 
In that case a father in joint Mztakshara family raised 
money on a mortgage hypothecating ancestral property and 
it was not proved that the money was required for payment 
of any antecedent debt, or that the money was raised or ex- 
pended for illegal or immoral purposes, or that any enquiry 
was made on behalf of the mortgagee as to the purposes for 
which the debt was incurred. The facts are dn all fours with 
those in the case before us. It was there contended that, in 
view of the later decisions of the Privy Council, a debt con- 
tracted by the father, if not tainted with immorality, is bind- 
ing onthe sons from its very inception, and that there was no 
reason why the debt should be antecedent to the mortgage 
in order to make it binding on the sons, that the sons are 
bound to pay all debts whether secured or unsecured provid- 
ded they were not incurred for illegal or immoral purposes, 
On the other side the argument was that the bond could only 
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be enforced against the sons as a simple money bond if a 
suit were instituted within six years from the due date of the 
bond and that as the suit was instituted after the expiry of 
six years from the due date, it was barred by limitation. GHOSE, 
J.. (now Sir Chunder Madhub Ghose) an eminent authority 
on Hindu Law, and HARINGTON, J. held that the mortgage 
was not binding on the son, but that the debt not having 
been proved to have been incurred for illegal or immoral 
purposes, the mortgagee would be entitled to a money decree 
against the defendants, not upon the mortgage security but 
upon the simple obligation created by the bond, and that a 
suit for such a relief must under the Limitation Act be insti- 
tuted within six years from the due date of the bond. The 
decision in Luchninn Dass v. Girtdhur Chowdhry to which I 
have referred, and also in Khalilul Rahinan v. Gobind 
Pershad (1), were relied on. 


In the later case of Maheswar Dutt Tiwari v. Kishun 
Singh (#), BRETT and SHARF-UD-DIN, JJ., dissenting from the 
decision in Lyuchmun Dass v. Girtdhur Chowdhrpy and Surja 
Prasad x. Golab Chand, held that a mortgage by a father in a 
joint Mitakshara family, composed of father and sons on re- 
ceipt of a loan, which the sons failed to prove to have been 
taken for immoral purposes, was binding on the sons and 
that the limitation applicable to a suit on the bond against 
the sons as well as the father was that provided by article 132, 
schedule II of the Limitation Act. The learned Judges 
decided this case on the assumption that the law as laid down 
in the case of Luchmun Dass v. Giridhur Chowdhry could not 
be held to be any longer binding in view of the later decisions 
of the Privy Council. 


The same question came before another Bench of the Cal- 
cutta High Court, consisting of MOOKERJEE and HOLMWOOD, 
JJ. in case of Kiskun Pershad Chowdhry v. Tipan Pershad 
Singh (8). In that case a father in a joint Mritakshara 
family consisting of father and his minor son, mortgaged 
property belonging to the joint family. It was not proved 
that there was any legal necessity for the loan, or any en- 
quiry by the lender, nor that the loan was contracted for 

(1) [1892] I. L. R., 20 Cal, 328. (2) [1907] I. L. R., 34 Cal., 184. 

(3) [1907] I. L. R., 34 Cal., 735. 
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illegal or immoral purposes. It was held in a suit by the 
mortgagee to enforce his security that he was entitled to have 
the security enforced as against the share of the mortgagor 
and also to a decree which would enable him to realise the 
debt by the sale of the share of the son in the ancestral pro- 
perty. The learned Judges held that the decision in 
Luchmun Dass v. Gtridhur Chowdhry, had not been over-ruled 
: by the Privy Council and was binding upon them and pointed 
out the distinction existing between the position of a son 
in a suit in which the mortgage by his fatheris sought to be 
enforced against his share in the property and his position 
after the alienation has been completed by an execution sale. 
They dealt with the question at considerable length and 
pointed out that the Judges who decided the case of Mahes- 
war Dutt Tiwari v. Kishun Singh, not only extended the prin- 
ciple laid down by their Lordships of the Judicial Commitee 
in connection with a case where property has passed out 
of the family to cases where the security given by the 
father is sought to be enforced against his sons, but also 
extended the rule laid down by the Judicial Committee as 
applicable to cases of complete alienation to cases of partial 
alienations such as mortgages. They point out that their 
Lordships limited their observations in Girdhanrt Lal v. Kantoo 
Lal to cases of conveyance executed by the father in con- 
sideration of an antecedent debt and sales in execution of 
decrees for the father’s debt. 


Now I donot profess to have exhausted the authorities on 
the question before us, but I think that the cases to which 
I have referred fairly illustrate the contending views express- 
ed on that question. 


My learned brothers who decided the cases of Debt Dutt 
v. Jado Rat and Babu Singh v. Behari Lal treated the case of 
Jumna v. Nain Sukh as over-ruled, contenting themselves by 
stating that “Having regard to the Full Bench ruling in 
Badri Prasad v. Madan Lal, and to the ruling of the Privy 
Council in Nanomi Babuasin v. Madan Mohun, the ruling in 
Jamna v. Nain Sukh can no longer be considered as law”. 


Is there any solid foundation for the contention that their 


Lordships of the Privy Council over-ruled in the cases which I 
have cited the clear and definite rule of the Mitakshara P 
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According to that rule it is a settled point ‘that property in 
ancestral estate is by birth, and that the father is subject to 
the control of his sons in regard to that estate, it being or- 
dained that a gift or sale of such should not be made without 
the concurrence of all the sons, this being the only exception 
that “a single individual may conclude a donation, mortgage 
or sale of immoveable property during a season of distress, for 
the sake of the family, and specially for pious purposes.” A- 
son being under a pious obligation to pay his father’s debts, 
an alienation by the father has been held to be binding on 
him in view of this obligation, but only, as I think, so binding 
where the debt is an antecedent debt. The rule of the Mztak- 
shara, it is said, must be deemed to have been modified by the 
rulings of the Privy Council, but admittedly it has not been ex- 
pressly over-ruled. The dict in Nanomt Babuasin v. Madan 
Mohan which J have quoted, namely: “ Destructive as it 
may be of the principle of independent coparcenary rights in 
the sons, the decisions have for sometime established the prin- 
ciple that the sons cannot set up their rights against their 
father’s alienation for an antecedent debt or against his cre- 
ditor’s remedies for their debts, if not tainted with immorality.” 
is relied on as establishing this proposition. It appears to me 
to do nothing of the kind. That the sons cannot set up their 
rights against their father’s alienations for an antecedent debt 
I admit, but that they cannot resist the enforcement of a mort- 
gage made by their father alone to secure money borrowed at 
the time and not proved to have been borrowed to meet a family 
necessity or to satisfy an antecedent debt I deny. It is con- 
tended that their Lordships’ words that the sons cannot set up 
their rights against their father’s “creditors’ remedies for their 
debts, if not tainted with immorality,” justifies the view that a 
Hindu father can create a valid mortgage of the joint family 
property which will be binding on his sons for a debt which 
is not antecedent. It seems to me that this interpretation of 
the dictum is too wide and that the words “against his cre- 
ditor’s remedies for their debts” refer to those remedies only 
which legally the creditors of the father possess, for example, 
in the case of an ordinary-debt a right to sue the son for the 
recovery of the debt on the basis of his pious obligation to 
satisfy that debt and on obtaining a decree to attach and sell 
the joint family property. This interpretation my brother 
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AIKMAN suggested during the argument. The two principles 
of the Hindu Law are not antagonistic, the one being that a 
Hindu father can create a valid mortgage of the joint family 
property to satisfy an antecedent debt or a family necessity. 
but only to satisfy such debt or necessity; the other being that 
a Hindu son is bound under a pious obligation to satisfy his 
father’s debt if it be not tainted with immorality. The right 
to maintain a suit in each case is, of course, controlled by the 
law of limitation. In the one case there is a secured debt. 
In the other case there is merely a personal liability. 


According to the law as administered by the court of this 


Province, a member of a joint family cannot validly mortgage . 


his undivided share in ancestral estate held in coparcenary on 
his own private account without the consent of the co-sharers 
in that estate. Balgobind Das v. Narain Lal (t). It follows 
from this that if the mortgage in suit is not binding z toto, it 
is not binding as to the mortgagor's share in the mortgaged 
property. 

I have examined the later decisions of the Judicial Com- 
mittee with a view to ascertain if there be any pronouncement 
which supports the broad interpretations of the ruling in Saray 
Bansi Koer’s case for which the plaintiffs respondents contend, 
but without success. On the contrary, their: Lordships express 
their indisposition to extend the doctrine of the alienability 
by a coparcener even of his undivided share without the 
consent of his co-sharers beyond the decided cases. In 
Lakshman Dada Naik v. Ram Chandra Dada Naik (*) 
SIR JAMES W. COLVILE, who delivered the judgment in Suraj 
Bansi Koers case, referring to the principle that the co-par- 
cener’s power of alienation is founded on his right to a parti- 
tion, pointed out that Suraj Bansi Koers case was one of an 
execution against a mortgaged share and was decided “ on 
the ground that the proceedings had then gone so far in 
the life-time of the judgment-debtor (in report ‘ mortgagor’) as 
to give, notwithstanding his death, a good title against his 
co-sharers to the execution purchasers.” He then remarks: 
“Their Lordships are not disposed to extend the doctrine 
of the alienability by a co-parcener of his undivided share 
without the consent of his co-sharers beyond the decided 
(1) [1893] I. L. R, 15 All, 339, P. C. (1) [1880] L. R.7 I. A, 181, 


1909. 
CHANDRA DEO 
SINGH 
v. 

MATA PRASAD. 





Stanley, C. J. 


CHANDRA DEO 
SINGH 


Uhe 
MATA PRASAD. 


Stanley, C J. 


300 HIGH COURT. (A. L. J]. R. 


cases.” In the case of Kameswar Prasad v. Run Bahadur 
Singh (1), it was held by the Judicial Committee that in 
transactions such as the alienation by a Hindu widow of 
her estate of inheritance derived from her husband, a credi- 
tor seeking to enforce a charge on such an estate is bound at 
least to show the nature of the transaction and that in advan- 
cing his money he gave credit on reasonable grounds to an 
assertion that the money was wanted for one of the recog- 
nised necessities. SIR JAMES W. COLVILE again commented 
upon the decision in Husooman Persaud Pande's case and 
the law as therein laid down, and then observed: “ It 
appears to their Lordships that such being the law any 
creditor who comes into Court to enforce a right similar to that 
which is claimed in the present suit, is bound at least to show 
the nature of the transaction and that in advancing his money 
he gave credit on reasonable grounds to an assertion that the 
money was wanted for one of the recognized necessities”. 
This was, it will be observed, the case of a mortgage. In the 
case of Madho Parshad v. Mehrban Singh (°), in which 
it was held that where a Hindu without the consent of his 
coparcener had sold his undivided share in the family estate 
for his own benefit and received the purchase money to his 
own use, his surviving coparcener was entitled on his death, 
under the Mritakskara law, by survivorship to recover the 
share so sold from the purchaser, and that the latter had no 
equity or charge thereon against such survivor in respect of 
his purchase money, LORD WATSON, who delivered the judg- 
ment of their Lordships, commented upon the decision in 
Suraj Bansi Koers case and pointed out that the right of 
the purchaser in that case was affirmed on the ground that 
before the death of the judgment-debtor execution proceed- 
ings had gone so far as to constitute in favour of the judgment- 
creditor a valid charge upon the joint estate to the extent of the 
undivided interest of the deceased, which could not be defeat- 
ed by that event, but at the same time observed that “if no 
proceedings had been taken to enforce the debt in the life- 
time of the judgment-debtor, his interest in the property 
would have survived on his death to his sons so that it could 
not be afterwards reached by the creditor in their hands”. 


(1) [1880] I. L. R, 6 Cal, 343. (2) [1890] L. R, 17 1. A., 194. 
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Then again in the case of Balgobind Das v. Narain Lal (°), 
it was held to be the settled law of the A%z/akshara as adminis- 
tered in Bengal and the North-Western Provinces, that a 
Hindu cannot without the consent of his co-parceners sell 
or mortgage his undivided share in ancestral estate for his 
own benefit. SIR RICHARD COUCH in delivering judgment 
approved of the passage in the judgment in the case of 
Lakshman Dada Natk v. Ram Chandra Dada Naik, which I 
have quoted, and also the judgment in Madho Prasad v. 
Mehrban Singh. In regard to the judgment in the last men- 
tioned case he observes: “In the judgment delivered by 
LORD WATSON it is said that the counsel for the appellant 
conceded in argument that the rules of the Mzrtekshara 
law which prevail in the Courts of Bengal are applicable 
in Oudh to the alienation of interests in a joint family 
estate, and that he likewise conceded that the sales being 
without the consent of the coparcener, and not justified by 
legal necessity, were according to that law invalid; but 
he maintained that the transactions being real and the 
prices actually paid, the respondent could only recover the 
shares sold subject to an equitable charge in the appellant’s 
favour for the purchase money. It was held that it might 
have been quite consistent with equitable principles to refuse 
to the seller restitution of the interest which he sold, except 
on condition of its being made at once available for the 
repayment of the price which he received but that the re- 
spondent who took by survivorship was not affected by any 
equity of that kind and that an equity which might have 
been enforced against the sellers interest whilst it existed 
could not be made to affect that interest when it has passed 
to a surviving co-parcener except by repealing the rule of the 
Mitakshara law? In view of these rulings it seems to me 
impossible to hold that their Lordships have extended the 
principle which underlies the decision in Swrayz Bansi Koer's 
case. On the contrary, they seem to me to have guarded 
themselves against the suggestion that the clear and explicit 
rule of the Mitakshkara which precludes the alienability of 
immoyeable property by a coparcener without the consent of 
his coparceners had been repealed or might be treated as a 


dead letter. 
(1) [1893] L. R, 20 L. A., 116. 
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For the foregoing reasons I am of opinion that the court. 
below was wrong in treating the ruling in Jamna v, Nain Sukh 
as no longer binding and that the appeal should therefore 
be allowed as regards the first plea. 


KNOX, J.—The question submitted to us for our consi- 
deration in this second appeal is whether a father, the head 
and managing member of a Hindu family, can mortgage the 
family property and exclude his sons from questioning the 
transaction when it is not proved that the mortgage was 
executed on account of an antecedent clebt. 


It has been found, and we must accept the finding, that 
(1) there is no evidence to shew that the money which formed 
the consideration of the mortgage was borrowed or applied 
to the discharge of any antecedent debts ; (2) the appellants 
who are sons and grandsons of the mortgagor, who died before 
the institution of the suit, have not alleged, much less proved, 
that the debt secured by the mortgage was tainted with 
immorality. 


The text of Hindu law which bears upon the question is to 
be found in the Law of Inheritance in the Mitakshara, chapter I, 
section I, paras. 27, 28 and 29. I give the translation as it 
occurs in the edition by Mr. Girish Chandra Tarkalankar 
(1870). So far as I can judge the translation is accurate, suffi- 
ciently accurate, at any rate, for the present purpose and so 
far as I can find the text under consideration with one excep- 
tion has not been doubted. That exception is the passage 
in para. 27, which runs “no gift or sale should be made.” The 
words w Ura a q fama: used in the passage are read by Raghu- 
nandana as yame fafa. According to him the correct 
reading in place of “no gift or sale should be made” is “the 
cutting off or the expenditure of the means of livelihood is 
censured.” The only interest that attaches to this reading is 
that apparently any tendency there has been to question the 
text is in the direction of widening, not of narrowing, its 
meaning. 


The passage there runs as follows :— 


“27: Therefore it is a settled point that property in the 
paternal or ancestral estate is by birth, (although) the father 
have independent power in the disposal of effects other than 
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immoveables, for indispensable acts of duty and for purposes 
prescribed by texts of law, as gifts through affection, support 
of the family, relief from distress, and so forth, but he is subject 
to the control of his sons and the rest, in regard to the immove- 
able estate, whether acquired by himself or inherited from 
his father or other predecessor ; since it is ordained, “ though 
immovables or bipeds have been acquired by a man himself, 
a gift or sale of them should not be made without convening 
-all the sons. They, who are born, and they who are yet 
unbegotten, and they who are still in the womb, require the 
means of support : no gift or sale should, therefore, be made.” 


28. An exception to it follows: “ Even a single individual 
may conclude a donation, mortgage, or sale, of immoveable 
property during a season of distress, for the sake of the family, 
and especially for pious purposes.” 


29. The meaning of that text_is this :—While the sons 
and grandsons are minors, and incapable of giving their 
“consent to gift and the like; or while brothers are so and 
continue unseparated ; even one person, who is capable, may 
conclude a gift, hypothecation, or sale, of immoveable property, 
if a calamity affecting the whole family require it, or the support 


of the family render it necessary, or indispensable duties, . 


such as the obsequies of the father or the like, make it un- 
avoidable.” 


So far as this passage can be any guide, it lays down—l. 
The broad rule that though the power of a father in respect 
of movable property is unlimited, in the case of immoveable 
property it is limited, and he is with regard to it subject 
to the control of his sons. H. An exception to that rule, 
viz. that even a single owner may conclude a donation, mort- 
gage or sale of immoveable property under certain stated 
circumstances. . 


There is no longer any question that it is a duty of a son 
to pay the debts contracted by his father unless they are 
-tainted with immorality. This text of the Mitakshara, 
chapter VI, 47, is almost too well-known to need reproduc- 
tion: “A son is not bound to pay, jn this world, his father’s 
debts if they are incurred for spirituous liquor, or for grati- 
fication of lust, or in gambling, nor is he bound to pay any 
unpaid fines, or tolls, or idle gifts.” 
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Viewed from the stand-point of Hindu text-writers it seems 
obvious that a creditor who claims that he has lent money to 
the father of a Hindu family and then presses that father to 
charge immoveable property with that debt, has to follow the 
general ruleand principle which applies to the proof of excep- 
tions toarule. On him lies the burden of proving that the father 
was by reason of a pious purpose empowered to conclude a 
mortgage. If he fails, his claim to enforce the charge fails. This 
principle is entirely in accord with the principles laid down for 
evidence in Hindu Law. Cf. Metakshara on the administration 
of justice, Chapter I, section 6. Moreover the transaction, 
though secured by a mortgage, is virtually a debt of a ready 
money character creating no moral obligation—Aatyayana, | 
Dig. 299—and it is a well-known and constantly recurring 
principle of Hindu law that moral obligations take prece- 
dence of legal rights. 


I do not propose to deal with the difficulties that have 
sprung from the case-law that has risen round these texts, 
I have had the advantage of reading and carefully con- 
sidering the exhaustive judgment of the learned Chief Justice 
on this point and I can add nothing to it with advantage. 
I would therefore, guoad the first plea, allow the appeal and 
set aside the decrees of both the courts below. 


BANERJI, J :—This appeal arises out of a suit for the 
enforcement of a simple mortgage by sale of the mortgaged 
property. The mortgage was made by one Ram Narain 
Singh in favour of Ram Narayan Kalwar and the 
property mortgaged is the joint ancestral property of 
the family. Both the mortgagor and the mortgagee 
are dead. The plaintiffs are the son and the grandson 
of the mortgagee. The defendants are the sons and grand- 
sons of the mortgagor. The suit was defended by some 
only of the defendants who denied the mortgage and urged 
that even if it was made by their ancestor it was not fora 
family necessity and was not therefore binding on them and 
their interests in the mortgaged property. The court below 
has found, in concurrence with the court of first ins- 
tance, that the mortgage was executed by the defendant’s 
ancestor for valuable consideration, that it was not proved 
that the money borrowed had been applied to the payment 
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of an antecedent debt, that it had not been alleged or 
proved that the debt secured by the mortgage was tainted 
with immorality. Accordingly a decree has been passed 
for sale of the mortgaged property. A question of limita- 
tion was raised, but the lower appellate court did not try it 
in view of the conclusion at which it had arrived. From this 
decree the present appeal has been preferred and the two pleas 
set forth in the memorandum of appeal are: (1). “the mort- 
gage being not one for payment of an antecedent debt nor for 
family necessity was not binding on the appellants,” and (2) 
“the claim based on the pious duty of sons to pay their father’s 
debt was barred by time”. 


Upon the findings of the court below the position is this. 
The father and manager of a joint Hindu family consisting of 
father, sons and grandsons, contracts a debt for such purposes 
as would make it the pious duty of the sons to pay the debt 
and, as collateral security for it, mortgages joint ancestral 
property. The question is, can such a mortgage be enforced 
against the interests of the sons in the mortgaged property 
unless the mortgagee can show that the debt was incurred for 
family necessity? The question is really one of the burden of 
proof, that is, whether it is for the mortgagee to prove affirma- 
tively that the loan was incurred for the necessities of the 
family or whether the sons must prove, in order to avoid liabi- 
lity for the debt, that it is tainted with immorality. 


In my judgment, both upon principle and upon authorities, 
the onus ison the sons. The following propositions may be 
regarded as established beyond controversy:— 


(1) It is the pious duty of a Hindu son to pay his father’s 
debt if not tainted with immorality. 


(2) In the case of a personal debt of the father, the sons are 
liable, if they “cannot show that it was contracted for immoral 
purposes or was such a debt as does not fall within the pious 
duty of the sons to discharge”; and “it is not necessary in 
order to establish a son’s liability for his father’s debt that it 
should be shown that the debt was contracted for the benefit 
of the family.” (See the Full Bench case of Karan Singh v. 
Bhup Singh (1) For the realization of such a debt the joint 

oF G) [1904] L L. R., 27 All, 16. 
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ancestral property of the family is liable to be sold by auction 
and the burden of proof is solely on the son. 


(3). Ifa mortgage is made by the father to pay an antece- 
dent debt, or if part of the consideration for such a mortgage is 
an antecedent debt due’ to the mortgagee himself, the mortgage 
may be enforced against the son even in the life-time of the 
father. The onus in such a case is on the son to prove that 
the debt was of such a nature that it was not his pious duty 
to pay it. This was held by the Full Bench of this Court in 
Badri Pershad v. Madan Lal (*). 


(4). If joint ancestral property has been sold by the father 


for the payment of his debt, or if it has been sold in execution 


of a decree for a mortgage debt, or a simple debt of the father, 
the son cannot recover the property unless he can show that 
the debt was contracted for immoral purposes. This has been 
held by their Lordships of the Privy Council in numerous cases 
commencing with the case of Girdhari Lal v. Kantoo Lal (2); 


(5). Where a son comes into court to assail a mortgage 
made by his father or a decree passed against his father upon 
the mortgage or a sale threatened in execution of such decree, 
the onus is on the son to establish that the debt which he de- 
sires to be exempted from paying was of sucha character that 
he would not be under a pious obligation to discharge it. (See 
Bent Madho v. Basdeo Patak(3) approved in subsequent cases). 
What we have to consider is whether the burden of proof is 
shifted where a creditor of the father seeks as plaintiff to re- 
cover his debt by enforcement of the mortgage security given 
to him by the father. 


The liability of a son to pay his father’s debt arises as 
pointed out by Mr. Mayne (Hindu law, section 303, yth Ed.): 
“from the moral and religious obligation to rescue him from the 
penalties arising from the non-payment of his debts”. This obli- 
gation has been held by their Lordships of the Privy Council 
to be a legal duty. This legal duty attaches to all debts of the 
father, not tainted with immorality, and by reason of it all 
debts of the father not so tainted are from their very inception 
binding on his sons. A debt secured by a mortgage is as much 

(1) [1893] 1. L. Rọ, 15 All, 75. (2) [1874] L. Rt L A., 324. 

(3) [r890] I. L. R, 12 All, go. 
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a debt of the father as an unsecured debt, and so far as the lia- 
bility of the son is concerned, I can find no difference in 
principle between the two classes of debts. In both cases the 
money borrowed is the debt of the father. The mortgage is 
only collateral security for the payment of the money and pro- 
vides a means for the realization of it. If the debt is binding 
on the son, a mortgage to secure that debt must equally be 
binding. It is conceded that a mortgage made for an antece- 
dent debt of the father is binding on the son even when the 
antecedent debt was due to the same creditor. I fail to see on 
what principles it can be held that there is a distinction be- 
tween such a mortgage and a mortgage made for a loan 
incurred on the date of the mortgage. It is contended on behalf 
of the appellants that the A7ttakshara, in chapter I, section 1, 
paragraphs 27, 28 and 29, prohibits a mortgage by the father 
except during a season of distress, for the sake of the family, 
and that an antecedent debt being a “distress” of the family 
a mortgage made for an antecedent debt comes within the 
exception. As regards these paragraphs I may, in the 
first place, observe that they must be read as qualified by the 
obligation of a son to pay his father’s debts. Further, it seems 
to me that an antecedent debt incurred by the father himself 
cannot be deemed to be a. “distress” of the family any more 
than a debt incurred at the time. 


In the case of an antecedent debt it is not necessary that 
it should have been incurred for the benefit of the family. 
Mr. Dillon, the learned counsel for the appellants, went the 
length of conceding that even if the antecedent debt was an 
immoral debt, a mortgage for such a debt is binding on the son. 
I do not deem it necessary for the purposes of this case to 
express any opinion on the point. If, however, a mortgage for 
a debt previously incurred by the father but not for the neces- 
sities of the family, is binding on the son, there appears to be 
-no reason why a mortgage made for a loan incurred at the 
time should not be equally binding if the purpose for which 
the loan was taken was not immoral. On this point [ am 
in full accord with the opinion expressed by BODDAM, J., 
and that eminent Hindu Lawyer, BHASHYAM AYYANGAR, J., 
in CAtdambara Mudattar v. Koothaperumal (1). The learned 


(1) [1903] I. L. R., 27 Mad., 326. 
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Judges say :—“In the case of a mortgage debt incurred by 
the father the debt is the primary obligation and is binding 
upon the son if it is not for an illegal or immoral purpose, and 
the mortgage is only a collateral security for the discharge of 
the debt either by the receipt of the rents and profits by the . 
mortgagee or by causing it to be sold after the debt has become 
payable. If the debt is binding upon the son, the discharge of 
the debt either by making a usufructuary mortgage or by 
enforcing the security by sale, is equally binding upon the son, 
inasmuch as he is thereby exonerated from liability to dis- 
charge the debt of the father by means of other joint family 
property. If a sale of joint family property made by the 
father for the purpose of discharging his debt which is not 
illegal or immoral is binding, it is difficult to see on what 
principle it can be held that a mortgage executed by the father 
as security for the discharge of the debt will not bind the son 
simply because the debt was not anterior to the mortgage but 
was incurred at the same time as the mortgage and the mort- 
gage was executed as security therefor. On principle it ts 
dificult to make any distinction between a mortgage given 
for an antecedent debt and a mortgage given for a debt then 
incurred, for in either case the debt is binding upon the son 
and the enforcement of the security exonerates the son from 
the burden of the father’s debt”, 


It was strenuously contended by the learned counsel for 
the appellants that, as it had been held by this Court that a 
sale by the father for consideration paid at the time of the 
sale and not for an antecedant debt was not binding on the 
son, the same principle applied to the case of a mortgage. In © 
support of this contention the ruling in Manéahal Rat v. Gopal 
Misra (*), to which I was a party, was relied upon. In 
my opinion the case of a mortgage is distinguishable from that 
of a sale. Where a.sale is not made by the father for an ante- 
cedent debt or for the payment of an antecedent debt, no ques- 
tion of the pious liability of the son for his father’s debts 
arises. The amount of consideration paid down at the time 
of the sale is not a debt of the father though it may, in some 
cases, subsequently become a debt of the father. Therefore,a ` 
sale by the father must, in order to bind the son, be a sale for 


(2) [1901] 21 AW. N., 57. 
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the necessities of the family or sale for a consideration which 
consists of an antecedent debt of the father or of money 
received for the payment of the father’s debts, provided of 
course that the debt is not tainted with immorality. In the 
case of a mortgage, however, there is primarily a debt incurred 
by the father and the mortgage is only, as I have said above, 
collateral security for the debt. By reason of the son’s pious 
duty he is liable for the father’s debt and, therefore, for the 
mortgage made to ensure the recovery of the debt. In my 
judgment the case of a mortgage is not similar to that of a 
sale and the argument based on the an alogy of a sale is fal- 
lacious, The distinction in this respect between a mortgage 


‘and a sale is often overlooked. 


The view I have taken above is not only consistent with 
Hindu law and legal principles but is also supported by 
authority. 


In the well known case of Hanooman Persaud Panday vV. 
Musammat Babooee Munra] Koonweree (1), Lord Justice 
KNIGHT BRUCE, in delivering the judgment of their Lordships, 
said (at p. 421) :—“ Though an estate be ancestral, it may be 


'. charged for some purposes against the heir, for the father’s 


age 


debt by the father. Unless the debt was of such a nature that 
it was not the duty of the son to pay it, the discharge of it 
even though it affected ancestral estate, would still be an act 
of pious duty in.the son. By the Hindu Law, the freedom 
of the son from the obligation to discharge the father’s debt 
has respect to the nature of the debt, and not to the nature of 
the estate.” In the case of GirdAaree Lal v. Kantoo Lall(?), 
their Lordships, after quoting the above observations, re- 
marked :—“ That is an authority to show that ancestral pro- 
perty which descends to a father under the Afttakshara law is 
not exempted from liability to pay his debts because a son is 
born to him. It would be a pious duty on the part of the son 
to pay his father’s debts, and it being the pious duty of the son 
to pay his father’s debts, the ancestral property in which the 
son, as the son of his father, acquires an interest by birth, 
is liable to the father’s debts. The rule is, as stated by Lord 
Justice KNIGHT BRUCE, ‘the freedom of the son from the 
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obligation to discharge the father’s debt has respect to the 
nature of the debt, and not to the nature of the estate, whether 
ancestral or acquired by the creator of the debt ’.” Their Lord- 
ships then proceeded to consider what was the nature of the 
debt for the payment of which it was necessary to raise money 
by the sale of the ancestral property. 


In Suraj Bansi Koer v. Sheo Parshad Singh (1), their 


_ Lordships formulated the propositions which were deduced 


from the earlier rulings and stated the first of these proposi- 
tions in the following terms :—“ Where joint ancestral pro- 
perty has passed out of a joint family, either under a convey- 
ance executed by a father in consideration of an antecedent 
debt, or in order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for the father’s 
debt, his sons, by reason of their duty to pay their father’s 
debts, cannot recover the property unless they show that the 
debts were contracted for immoral purposes, and that the pur- 
chasers had notice that they were so contracted.” Relying 
upon the words “antecedent debt,” as mentioned in the judg- 
ment of their Lordships, ithas been contended in this case, 
and held in some cases, that a mortgage is not binding on 
the sons unless it was made for an antecedent debt. In my 
humble judgment it would be placing too strained a meaning 
on the decision of their Lordships to hold that they intended 
to lay down the general rule that in every case of a transfer 
by the father, whether it was a sale or a mortgage, the trans- 
fer would not be binding on the son unless it was made for an 
antecedent debt. In the particular case before their Lord- 
ships a sale had taken place for an antecedent debt and, 
therefore, in formulating the rules applicable to such a sale, 
reference seems to have been made to an antecedent debt. 
As I have pointed out above, a sale by the father not made 
for a family necessity, would not be binding on the sons un- 
less it was made for an antecedent debt which was binding 
on them by reason of their pious liability to pay their father’s 
debts, In the absence of an antecedent debt the consideration 
for the sale cannot itself be deemed to be a debt of the father 
and no question of pious obligation would arise. It was 
therefore necessary, in the cases before the Judicial Committee, 


(3) [1879] I L. R, 5 Cal, 148. 
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to refer to antecedent debts. But I fail to find anything in 
their Lordships’ judgment to show that they held or intended 
to hold that in the case of a mortgage too it must have been 
made by the father for an antecedent debt. 


The most important decision of the Privy Council, which, 
in my opinion, concludes the matter, is that in the case of 
Nanomt Babuasin v. Modhun Mohun(*). After referring to the 
fact that the decisions either in India or in the Privy Council 
were not in harmony, Lord Hobhouse, in delivering the 
judgment of their Lordships, laid down the law in the follow- 
ing terms, apparently with a view to settle all controversy in 
future: “ Destructive as it may be of the principle of in- 
dependent co-parcenary rights in the sons, the decisions have 
for sometime established the principle that the sons cannot 
set up their rights against their father’s alienation for an an- 
tecedent debt, or agatust the creditors remedies for their debts 
if not tainted with immorality. On this important question 
of the liability of the joint estate their Lordships think that 
there is now no conflict of authority.” That by the above 
pronouncement Lord Hobhouse intended to decide the matter 
conclusively and to bring into harmony all conflicting rulings, 
is manifest from the remarks made by him in the later case 
of M akabir Prasad v. Maheshwar Nath Sahai (*), wherein 
he expressed the hope that recent decisions of the Committee 
would lessen the difficulties which had been felt before.” The 
words “ or against his creditors remedies for their debts” do not, 
in my opinion, leave any room for doubt. What are a credi- 
tor’s “remedies for his debt”? His remedies are a suit, a dec- 
ree in the suit and a sale in pursuance of the decree. In the 
case of a mortgage his remedy by decree is a decree for the 
sale of the mortgaged property. According to their Lordships, 
the sons cannot set up their rights against the remedies 
to which I have referred, if the debts are not tainted with 
immorality. There is no reason to assume that ‘their 
Lordships confined their remarks to the remedies of an 
unsecured creditor and did not intend them to apply to secure 
creditors also. In my judgment the words quoted above 
contemplate every one of the remedies open to every class 


(1) [1885] I. L. R. 13 Cal., 21. 
(2) [1889] I. L. R., 17 Cal, 584, at pe 588, P. C. 
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of creditors whose debts are not of an immoral nature. This 
is further evident from the following observations of their 
Lordships : “ If his (the debtors) debt was of a nature to 
support a sale of the entirety, he migbt legally have sold it 
without suit, or the creditor might legally procure a sale of it 
by suit.” It would surely be putting too limited a meaning 
on the words of their Lordships to hold that these remarks 
do not apply to the case of a mortgagee. Upon the authority 
of this ruling of the Privy Council it is no longer open to a 
son to resist the claim of a mortgagee from his father, except 
on the ground that the debt was not incurred at all or that 
it is tainted with immorality or that it is time-barred and 
it is not incumbent on the mortgagee to prove that the debt 
was contracted for the benefit of the family. In view of this 
ruling of their Lordships the dictum contained in the decision 
in Kameswar Pershad v, Run Bahadur Singh (*), on which 
Mr. Gokul Prasad relied, cannot be followed. If it be assum- 
ed that the question now before us is not concluded by the 
ruling in Nanomi Babuasin’s case, that question has never 
yet been decided by their Lordships in any other case. It is 
therefore, open to us to consider it on its own merits. The 
question did not arise, and was not decided, in the case of 
Suraj Bansi Koer, which was a case of a sale in execution of 
a decree passed upon a mortgage given by the father for an 
antecedent debt. And I am not aware of any other ruling of 
the Privy Council on the subject. l 

Turning now to the decisions of the different High Courts 
in this country, I shall first consider those of our own Court. 

In Sitaram v, Zalim Singh(?), a mortgagee from the 
father and head of a joint Hindu family sued the mortgagor 
for sale of the joint ancestral property mortgaged by him. 
During the pendency of the suit the mortgagor died and his son 
was brought on the record as his legal representative. It was 
found that the money was not borrowed to meet any family 
necessity and on this ground the Court below made a decree 
for the sale of the father’s interests only and exempted the 
share of the son. PETHERAM, C. J., and TYRRELL, J., held, 
following the case of Nanomé Babuasin v, Modhun Mokhun, 

(1) [1880] I. L. R., 6 Cal, 813 at p. 817. 
(2) [1886] I. L. R., 8 All, 231. 
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that the mortgagee was entitled to a decree for the sale of 
the whole of the joint ancestral property, it:not being proved 
that the loan was taken for immoral purposes. The decree 
of the Court below was set aside and a decree was made 
enforcing the mortgage against the entire family property. 


In Kishan Lal v, Garuraddhwaja Prasad Singh (*), the 
Court below found that the mortgagor had taken the loan 
for his own private purposes and dismissed the suit against 
his minor son. BLAIR and BURKITT, JJ., held that this 
was not a sufficient reason for exonerating the son from the 
pious duty of paying his father’s debt and made a decree 
for sale of the son’s interests comprised in the mortgage, 
BURKITT, J., who delivered the judgment of the Court, said :— 
“Jt is now settled law in this Court since the case of Badr: 
Prasad v. Madan Lal(*), that a son can be sued jointly with 
his father to recover a debt contracted by the father, if the 
debt had not been contracted for purposes such as would 


exonerate the son from the pious duty of paying his father’s 
debt.” 


In Badri Prasad v. Madan Lal (*), which is a decision of 
a’ Full Bench of the whole Court, the father mortgaged joint 
ancestral property, the consideration for the mortgage being 
some money advanced at the time and some personal debts 
due by the father to the mortgagee himself by which the 
family did not benefit, but which were not tainted with immo- 
rality. It was held that the matter was concluded by the 
decision of their Lordships of the Privy Council in Manor 
Babuastn’s case and that the son’s interests were liable under 
the mortgage. A decree was made for sale of the mortgaged 
property including the interests of the sons, in enforcement 
of the mortgage. In considering the effect of this decision 
the learned Judges who decided the case of Maharaj Singh v. 
Balwant Singh (®), to which I shall refer hereafter, expressed 
the opinion that according to this decision “no obligation lay 
on the plaintiff to prove that any inquiry was made by the 
lenders as to the necessity of the loans when money was 
advanced by them and also the burden of proving that the 
debts were tainted with immorality lay upon the son. 

(i) LL R,21 All, 238. 

(2) [1893] I. L. R., 15 All, 75, F. B. (3) L L. R., 28 All, 508. 
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In Debi Dat v, Jadu Rai (t), Chhai! Behari Lal v. Gulsari 
Mal (2), Kallu v. Fateh (3), and Babu Singh y. Behari Lal(*), 
it was held that it is not necessary for the mortgagee to prove 
that the debt secured by the mortgage was incurred for the 
benefit of the family and -that the burden of proof lies on the 
son and not on the mortgagee, plaintif. To the first two of 
these cases my brother AIKMAN was a party. In Makaraj 
Singh v. Balwant Singh(5), the question was not decided 
but the learned Judges (STANLEY, C.J., and BURKITT, J.) 
observed “in passing” that in their opinion it would be 
“not unreasonable to require proof on the part of the creditor 
that before he entered into the transaction he at least made 
such reasonable inquiries as would satisfy a prudent lender 
that the money was required to pay off an antecedent debt 
or for the legal necessities of the family.” (P. 541.) 


The only case in which the point was decided and the 
contrary’ view was held in this Court is that of Jamna v. 
Nain Sukh(*®), The reasoning by which the judgment in 
that case is supported was criticised and dissented from, by 
the Bombay High Court in Chintamanrav Mahendale v, Kashi- 
nath(7), With much of that criticism I agree. For the 
reasons [ have already stated, I am, with great respect, unable 
to concur in this ruling. Furthermore, one of the cases from 
which the rule of law laid down in that case was deduced, 
is that of Lal Singh v. Deonarain Singh(®), decided by 
STRAIGHT and TYRRELL, JJ. With reference to that case the 
same learned Judges said, in the later case of Bhawani Baksh 
v. Ramdai(*®), that upon further consideration they had 
come to the conclusion that “so far as it laid down that the 
onus rested upon the creditor” the case had been wrongly 
decided, having regard to the decisions of the Privy Council. 
I see no reason to alter the opinion expressed by me in other 
cases that the ruling in Jamna v. Nain Sukh can no longer be 
regarded as good law. 

I may mention that since the hearing of this appeal I have 
come across an unreported case decided by the learned Chief 


(1) [1902] 1. L. R., 24 All, 459. (2) [1909] 6 A. L. J. R, 133. 

(3) [r904] IA. L J. R, 316. (4) [1908] I. L. R, 30 All, 156. 

(5) [r906] I. L. R, 28 All, 508. (6) [1887] L L. R., 9 AlL, 493° 

(7) [1889] I. L. R, 14 Bom., 320. (8) [1886] T. L. R. 8 All, 279. 
(9) [r891] I L. R, 13 All, 216, 
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Justice and Mr. Justice BURKITT, the principle of which sup- 
ports the view taken above. It is the case of Lala Subba 
Ram v. Ram Singh (1), decided on the 20th of April 1907, 
after the decision of the case of Maharaj Singh v. Balwant 
Stugh (3). The facts of the case are set forth in the judg- 
ment of those learned Judges in Rang Singh v. Sobha Ram 
(3) which was a cross appeal from the same decree. The 
claim was to recover the amount due on a mortgage of the 
24th August, 1893, executed by Badan Singh, the father of 
the defendants, and for sale of the 34th interests of the 
defendants in the-mortgaged property. The amount secured 
by the mortgage was Rs. 2,000 of which Rs. goo had been 
paid in cash on the date of the bond. The Subordinate 
Judge dismissed the claim for the amount of the bond on the 
finding that the debt was incurred for purposes of immorality 
and also because the bond “was not executed by Badan 
Singh on account of any legal necessity or for the benefit of 
the joint family.” On appeal by the plaintiff the learned 
Chief Justice and Mr. Justice BURKITT said in their judgment: 
“We do not propose to consider, was the debt contracted 
for any legal necessity or for the benefit of the joint family. 
These matters appear to us to be tmmatertal” (The italics 
are mine) The learned Judges then proceeded to consider 
the evidence as to the nature of the debt and came to the 
conclusion that the defendants had failed to prove that it 
was tainted with immorality. They accordingly madea decree 
for sale of the interests of the sons in the mortgaged property. 
It is clear from the judgment that the learned Judges were 
of opinion that the question of necessity did not arise in a 
suit by the mortgagee against the sons and was immaterial 
for the purposes of the suit. The necessary inference is 
that the learned Judges considered that the burden did not 
lie on the plaintiff in such a suit to prove necessity. 

It is thus manifest that with the exception of the solitary 
case of Jamna v. Nain Sukh, the rulings of this Court so far 
from bearing out the contention of the appellants are 
against it. ` 

The decisions of the Bombay High Court fully support 
my view. In Chintamanrav Mehendale v. Kashinath (*) 

(1) F. A. No. 70 of 1905. (2) [1906] I. L. R., 28 All., 508, 

(3) [1907] I. L. R.;.29 AIL, 544. (4) [1889] I. L. R., 14 Bom. 320, 
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SARGENT, C.J., and NANABHAI HARIDAS, J., held, in concur- 


rence with WEST and BIRDWOOD, JJ., that the effect of the 
decisions of the Privy Council in Nanomi Babuasin v. Modhun 
Mohun (1) was that “the father’s disposition of the family 
estale is made to affect the son’s as well as the father’s in- 
terest, except so far as the son can establish that the volun- 
tary disposal was made under circumstances which deprived 
the father of the disposing power.” They further held that 
“this view of the power of the father to bind the son’s in- 
terest in the family estate, except in certain special cases, 
necessarily throws the onus on the sons of defeating his 
creditors remedies against the ancestral estate by establish- 
ing the existence of those circumstances.” Following this 
ruling it was held by PARSONS and RANADE, JJ., in Ran- 
chandra vy. Fakirappa (*), that “ancestral property is available 
for the payment of the debt of the father, unless the son can 
prove that the debt was contracted for an immoral or illegal 
purpose.” The suit in that case was brought by a mortgagee 
to enforce two mortgage bonds against the father, the mort- 
gagor, and his sons. The District Judge dismissed the 
claim in respect of one of the bonds on the ground that it had 
not been proved to be for family necessities. The High 
Court reversed the decision of the Judge and decreed the 
claim far sale. 


The decisions of the Madras High Court are conflicting. 
In Chidambara Mudaltar v. Koothaperumal (3), to which I 
have already referred, BODDAM and BHASHYAM AYYANJAR, 
JJ. held that a mortgage made by the father for a debt then 
incurred is binding on the sons’ interest if not tainted with 
immorality. This ruling was reversed by a Full Bench of three 
Judges—WHITE, C. J., and SUBRAHMANIA AYYAR and DAVIS, 
JJ.—in Venkataramanaya Pantulu v. Venkataramana Dass 
Pantulu (+). The learned Judges said that having regard to 
the word “antecedent”, as used in the judgment of the Privy 
Council in Suraj Bansi Koer’s case, they were unable to 
adopt the view taken in Chidamahara Mudaliar v. Kootaperu- 
mal, “although on principle they might be disposed to do 
so.” For the reasons J have given in an earlier part of this 
{ry [1885] L L, R, 13 Cal, 21. (2) [Igoo} L. R., 2 Bom., 450. 
: (3) [1903] I. L. R., 27 Mad., 326. (4) [1905] I. L..R., 29 Mad., 200. 
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judgment | feel myself unable to take the same view of the 
effect of the decision in Suraj Bansi Koer’s case as the learned 
Judges of the Full Bench. 


As for the rulings of the Calcutta High Court they also 
are not in harmony. The first case on the point is that of 
Luchuun Doss v. Girtdhur Chowdhry ('), decided by a Full 
Bench. In that case it wa sheld that “the mortgage itself 
upon which the money was raised could not be enforced, but 
the debt so contracted by the father being itself an antecedent 
debt within the rulings of the Privy Council, and the son 
being a party to the suit, the mortgagee notwithstanding the 
form of the proceedings, would be entitled to a decree direct- 
ing the debt to be raised out of the whole ancestral estate, 
inclusive of the mortgaged property.” In Ganga Prasad v. 
Ajudhia Pershad Singh (*), however, MITTER and MACLEAN, 
JJ, made a decree for the sale of the mortgaged property 
both against the father and the son. In KAalilul Rahman v. 
Gobind Pershad (°), the Full Bench ruling referred to above 
was followed and a decree made in the terms laid down in 
that ruling. The same was the case in Surja Prasad v. Golab 
Chand (*), decided by GHOSE and HARRINGIGN, JJ. These 
cases were dissented from by BRETT and SHARFFUDDIN, JJ., 
in Maheswar Dutt Tewari v. Kishun Singh (5), and it was 
held that a mortgage made by a father on receipt of a loan, 
which the sons failed to prove to have been taken for immoral 
purposes, was binding on the son. The learned Judges con- 
sidered that in view of the decisions of the Privy Council in 
Nonomt Babuasin v. Modhun Mohun (8), and Bhagbat Prasad 
Singh v. Girja Koer (7), the law laid down by the Full Bench 
in Luchinun Doss v. Girtdhur Chowdhry (8), could not be held 
to be binding. All these decisions were discussed by Moo- 
KERJEE and HOLMWOOD, JJ., in Kiskun Pershad Chowdhry 
v. Tipan Pershad Singh (®), and the learned Judges held that 
the Full Bench ruling mentioned above was still binding on 
the Court, apparently on the ground that it had not been 
expressly over-ruled by the Privy Council. They were of 


(1) [1880] I. L. Rọ 5 Cal, 855, F.B. (2) L L. R, 8 Cal, 181. 


(3) [1892] I. L. R., 20 Cal., 328. (4) [1900] I. L. R., 27 Cal., 762. 
(5) [1907] I. L. R., 34 Cab, 184. (6) [1885] I. L. R., 13 Cal, 21. 
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opinion that as the decision of the Full Bench was binding on 
them it was “unnecessary to inquire whether it is well founded 
on reason and principle,’ but they added “that the matter, 
if it were res integra might not be free from considerable 
doubt and difficulty.” With regard to these rulings I may 
quote the following apposite remarks of Mr. J. C. Ghose in his 
Principles of Hindu Law, 2nd edition, p. 445 :—" The rule that 
if the debt is antecedent, say by a day, to the mortgage, it 
binds the estate, but that it does not co so if the considera- 
tion for the mortgage is paid at the time, is certainly based 
on the earlier rulings of our Courts, but it is difficult to say 
that it is based on reason or on any principle of law. The 
distinction is so fine that for practical purposes it might 
have been disregarded. The rule of Hindu Law is clear 
that the sons can not even take ancestral property without 
paying the father’s debts, for on partition the father’s debts, 
which are not improper, should be first paid”. 


For the reasons stated above the conclusions at which I 
have arrived are that as regards a Hindu son’s liability to 
pay his father’s debt not tainted with immorality, there is no 
distinction in principle between a debt secured by a mortgage 
and an unsecured debt, that unless the debt is of sucha 
nature that it is not the pious duty of the son to pay it, a 
mortgage of joint ancestral property made by the father is 
binding on and enforceable against the son and his interest in 
the property, whether the loan secured by the mortgage was 
incurred at the time of the mortgage or had been taken at 
some date anterior to that of the mortgage ; and that in a suit 
brought against the son to enforce the mortgage the onus is 
not on the plaintiff to prove that the debt was incurred for the 
benefit of the family but that it is for the son to prove that 
having regard to the nature of the debt it was not his pious 
duty to discharge it. 

I would, therefore, dismiss the appeal. 


AIKMAN, J. The question which has to be decided by 
this Full Bench is one upon which great conflict of opinion 
has prevailed. This conflict of opinion has long existed, so 
far back as 1885. LORD HOBHOUSE in delivering judgment in 
the case Nanomi Babuasin v. Modun Moktun, ()) said “It is 


(1) [1885] L L. Rọ, 13 Cal, 21. 
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impossible to say that the decisionon the subject are on all 
points in harmony either here or in India.” The numerous cases 
of more recent date cited by the learned Counsel on each side 
in their able argument before us, show that great divergence of 
opinion still prevails. I do not propose to enter on a review 
of the mass of authorities cited to us. The most important of 
these have been set forth by the learned Chief Justice in his 
judgment, which I have had the advantage of reading. The 
question we have to decide is whether a mortgage of joint family 
property executed by a Hindu father as security for money 
advanced to him can be enforced as a mortgage after his death 
against his sons and grandsons there being on the one hand no 
suggestion that the mortgage-debt was tainted with immorality, 
whilst on the other is nothing to show that the money was taken 
either to discharge an antecedent debt, or to meet family 
necessities. In deciding this question we have to bear in mind 
two great principles of Hindu Law, one being that sons by 
birth have an equal ownership with the father in respect of 
ancestral immoveable property; the other that so long as a 
father’s debts are not tainted with immorality, sons are under 


a pious obligation to discharge them. The question is whe- 


ther the liability of a son for his father’s debts over-rides the 
principle of the son’s co-parcenary rights to such an extent as 
to enable a Hindu father, so long as in incurring obligations 
he avoids the taint of immorality, to deal with the joint family 
property as if he were the full owner of the property in which 
Hindu Law declares he has only a limited interest. In my 
opinion the question must be answered in the negative A 
son may be liable to discharge his father’s debts, and the 
father’s creditor by taking proper steps may be able to sell 
up the son’s interests in the family property which has passed 
to the son on his father’s death. But in my judgment, it does 
not follow from this that, unless under special circumstances 
which are not shown to exist in this case, a Hindu father can 
: Make a mortgage of his son’s interests in the family property 
which can be enforced against the sons as a mortgage after 
the father’s death. 


It is now settled by decisions of the Privy Council that a 
father can make a mortgage of the joint family estate in order 
to discharge an ahtecedent ‘debt, and that such a mortgage can 
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be enforced as a mortgage against the sons. At first sight 
it seems that there is little distinction in principle between 
a mortgage given for an antecedent debt and a mort- 
gage fora debt incurred for the first time when the mort- 
gage is executed. But if the distinction is observed, it 
will tend to preserve the property in the family as it wlll 
render it more difficult for a Hindu father to incur debts 
which might ultimately have the effect of dissipating that 
property. 

In the judgment in the case referred to above, Nanomi 
Babuasinyv. Modhun Mohun, there occurs the often quoted pas- 
sage, “ Destructive as it may be of the principle of indepen- 
dent co-parcenary rights in the sons, the decisions have, for 
some time, established the principle that the sons cannot set 
up their rights against their father’s alienation for an ante- 
cedent debt, or against his creditor's remedies for their debts, 
if not tainted with immorality. On this important question 
of the liability of the joint estate, their Lordships think there 
is now no conflict of authority.” 

It will be noted that their Lordships here admit that the 
decisions referred to are destructive of the principle of inde- 
pendent co-parcenary rights which the sons undoubtedly 
possess. 


In my opinion we should not go further in destroying the 
important principle of the sons’ co-parcenary rights than we 
are compelled by authoritative decisions to do. We have 
not been referred to any decisions binding upon us as a Full 
Bench which compel us to hold that the plaintiffs respondents 
who have not succeedec in showing that the mortgage upon 
which they come into court was either for an antecedent debt, 
or to raise money for the necessities of the family can enforce 
there bond as a mortgage against the defendants. 


I was a party to one of the decisions relied on by the 
courts below, #.¢, Debs Dutt v. Jadu Raz (1). In that case 
it was taken for granted that the decision of this Court in 
Jamna v. Nain Sukh (4) could no longer be considered as law. 
After hearing the question more fully argued, I am not pre- 
pared to adhere to the view then expressed. 


(1) [1902] I. L. R, 24 All, 459. 
(2) [1887] I. L. R., 9 All, 493. 
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In the present case the mortgagee took a mortgage from 
one whom he must be deemed to have known to possess only a 
limited interest in the property mortgaged and according 
to the law as laid down by the Privy Council in Kameshar 
Pershad x. Run Bahadur Singh(') and in Jamna v, Nain 
Sukh, as well as the principle embodied in section 38 of the 
Transfer of Property Act, it was for him to show that he 
had taken reasonable care to satisfy himself that circum- 
stances existed which would justify the father in mortgaging 
the joint family estate in derogation of his sons’ rights. This 
burden the plaintifs-respondents have failed to discharge. 
I therefore concur with the learned Chief Justice in thinking 
that the first plea in the memorandum of appeal must succeed, 
and in the order proposed by him. 

RICHARDS, ].—This appeal arises out ofa suit to realise the 
sum of Rs. 976 principal and interest alleged to be due on 
foot of a mortgage, dated the 4th of September, 1883, and 
made by one Ram Narayan Singh in favour of one Ram 
Narayan Kalwar. The plaintiffs are the son and grandson 
of Ram Narayan Kalwar and the defendants are the sons 
and grandsons of Ram Narayan Singh who constituted 
a joint Hindu family. It was alleged in the plaint that the 
mortgage was executed by Ram Narayan Singh as manager 
of the family for the benefit thereof. In the written state- 
ment it was not admitted that the mortgage was executed 
by Ram Narayan Singh as manager or that the family 
were benefitted and it was alleged that the loan was simply 
the recent and personal debt of Ram Narayan Singh. 
It was not alleged that the money was raised for immoral 
purposes. 

The courts below have found that the mortgage was exe- 
cuted for good consideration. The court of first instance found 
that it was not proved that the creditor made reasonable 
enquiries such. as would satisfy a prudent lender that the 
money was required to pay off an antecedent debt for the 
legal necessities of the family. The lower court of appeal also 
found that it was not proved that the money was borrowed to 
pay off-an “antecedent” debt. On the other hand both courts 
found that the defendants had not proved that the debt was 


(7) [1880] I, L. R. 6 Cal., 843 at 847-8. 
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tainted with immorality. On these findings both the courts 
below concurred in granting the usual decree for the sale of 
the mortgaged property under section 88 of the Transfer of 
Property Act, 1882, hence the present appeal. The defendant’s 
counsel in opening his argument adinitted that if the plaintiffs 
had sued for a simple money decree they would on the find- 
ings (subject to the law of limitation) have been entitled to 
such a decree against the defendants and that the ancestral 
property and all other property acquired from Ram Narayan 
Singh would have been liable to be sold in execution of such 
a decree. Mr. Dillon also admitted that if the plaintiffs had 
proved that the mortgage had been made to secure a prior 
debt (even the prior private debt of Ram Narayan Singh 
himself) the mortgage would have been a good mortgage and 
the defendant’s could not bave resisted the sale of the ances- 
tral property. It is contended however that the plaintiffs in 
the present suit were not entitled to a decree for sale of the 
property comprised in the mortgage because they failed to 
prove that there was an “antecedent” debt. The plaintiffs on 
the other hand say that once it was proved that the mortgage 
was made for valuable consideration, the defenda nts, as sons 
and grandsons of Ram Narayan Singh, are liable for his 
debts and that the property can and should be sold under the 
mortgage created by him and that the only defence open to 
the defendants was to prove that the debt was tainted with 
immorality. There are two principles of Hindu Law which 
both plaintiffs and defendants admit to be applicable in the 
present case. The first principle is that no single member of 
a joint Hindu family can sell or mortgage the family property 
without the consent of the other members of the family save 
for legal necessity or for pious purposes. I may here say 
that for the purposes of this principle Ram Narayan Singh 
must be looked upon as simply a member of the co-parcenary 
body without any reference to his powers as father or manager 
of the family. The second principle is that if a Hindu incurs 
debts his sons and grandsons are liable to pay these debts 
unless they are tainted with immorality, It is not surprising 
that the attempt to give effect to each of these principles has 
given rise to much difficulty and confusion. There is much 
conflict in the decisions not only in this court but also in the 
other provinces of India and their Lordships have recognized 
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that even in the decisions in the Privy Council there is not 
complete harmony. It seems to me after hearing the argu- 
ments in the present case in the course of which we w ere 
referred to a vast number of judicial decisions that it would 
be well if the legislature would step in and settle the matter 
once and for all. I confess myself quite unable to reconcile 
the conflict even in the more recent decisions. In the 
absence of authority I should feel much inclined to hold 
that where a plaintiff claims under a deed executed bya 
member of a joint family alienating absolutely or partially 
(that is by lease or mortgage) the family property, the onus 
should lie upon him of showing the existence of circumstances 
which alone’ under Hindu Law would justify the aliena- 
tion, that is to say “legal necessity” or a pious purpose. 
In cases where the alienation was made to meet an old 
or what might be called an “ancestral” debt, [ think that 
the Court would be justified in holding that proof of this 
fact would be at least prima facie sufficient evidence of 
legal necessity. Again in the absence of authority I should 
also be inclined to hold that under no circumstances could a 
member of a joint family alienate (wholly or partially) the 
family property for his own private debt whether antecedant 
or otherwise. The creditor could no doubt sue the sons or 
grandsons and obtain a simple money decree and sell the pro- 
perty in execution but he would not acquire the priority and 
other rights that a mortgage gives. Were it possible so to hold 
it seems to me that effect could be given in a measure at 
least to the two admitted principles of Hindu Law stated above. 
It is however impossible, having regard to the ruling of their 
Lordships in the case Nanomt Babuasin v, Afodhun Mohun 
(1) to hold that under a% circumstances it is necessary for 
the creditor to prove legal necessity. At page 35 of the 
report of the case of Nanomi Babuasin v, Modhun Mohun 
their Lordships say “ Destructive as it may be of the prin- 
ciple of independent co-parcenary rights in the sons the deci- 
sions have for sometime established the principle that the 
sons can not set up their rights against the father’s alienation 
for an antecedent debt or against his creditors remedies for 
their debts if not tainted with immorality.” Unfortunately 


(1) [1885] I. L. R, 13 Cal, 21. 
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it is not very clear what their Lordships meant by the expres- 
sions “antecedent debt” -or “creditor's remedies for their 
debts.” Possibly their Lordships meant by “ antecedent debts ” 
ancestral debts and by “ creditors” remedies for the debt’s” 
their Lordships meant the creditors remedies for such debts 
/. €. ancestral debts, The meaning of the expression antece- 
dent debt has led to a conflict of decision between this court 
and the Calcutta High Court. If the expression antecedent 
debt is to be construed literally it would follow that a Hindoo 
father might incur a debt for a private purpose and a few 
days after, mortgage the family property to secure that debt 
and the mortgage would be a good mortgage according to 
the judgment of their Lordships and binding upon the 
sons and grandsons. ` In the case of Badri Prasrd v. Madan 
Lal (*), a mortgage of the family property was made to 
secure moneys advanced antecedently to a Hindu father 
not as manager or for family purposes, yet it was held that 
the mortgagee was entitled to have the property sold, the 
debts not being tainted with immorality This was the 
unanimous decision ofa Bench of six Judges of this court and 
itis binding uponus. It is probable that the advances in this 
case were made a considerable time before the mortgage but 
once we hold that a private personal debt of a Hindu father 
can be an “antecedent” debt within the meaning of the 
expression in their Lordships’ judgment, it is very difficult 
to understand on what principle money advanced a year or 
a week before (or even simultaneously with) the mortgage 
is not an “ antecedent” debt. In the usual form of a 
mortgage in this country there is a recital that the 
mortgagor has taken a loan from the mortgagee and an 
hypothecation of the property follows, A mortgage in most 
cases pre-supposes a debt. In the case of Suraj Bansi 
Koer v. Sheo Prasad Singh (°) their Lordships of the Privy 
Council referring to the case of Muddun Thakoor vw, Kantoo 
La! (8) say as follows: This case then, which is a decision 
of this tribunal, is an authority for these propositions :— 
ist. That where joint ancestral property has passed out 
of a joint family either under a conveyance executed by a 
father in consideration of an antecedent debt or in order to 


(1) [1893] L L. Ra 15 All, 75, F. B. (2) [1899] L. R, 6I. A. 88. 
(3) 1. L, Rọ 5 Cal, 158, 
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raise money to pay off an antecedent debt or under a sale 
in execution ofa decree for the father’s debt his sons, by 
reason of their duty to pay their fathers debts, cannot 
recover that property unless they show that the debts 
were contracted for immoral purposes and that the purchasers 
had notice that they were so contracted ; and secondiy that the 
purchasers at an execution sale being strangers to the suit if they 
have not notice that the debts were so contracted, are not 
bound to make enquiry beyond what appears on the face of the 
proceedings”. The result of these authorities seem to be that 
a creditor of the father of a joint Hindu family may sue the 
father alone, obtain a decree against him, sell the family pro- 
perty and the sons (who are perhaps minors) cannot recover 
the property unless they prove that the debt was tainted with 
immorality and (where a stranger buys) the further fact that 
the purchaser had notice. Again the father can himself sell 
or mortgage the property not merely to raise money to pay 
off an antecedent debt, but he can also do soin consideration 
of or to secure an antecedent debt. I have already pointed 
out that in this court, at least, we are bound to hold that the 
“antecedent debt” may be the private debt of the father and 
a debt which when it was incurred would not (according to the 
principles of Hindu law) have justified the alienation of the 
property and this even if the sale was to the mortgagee him- 
self. It is impossible to reconcile this state of things with the 
admitted principle of Hindu Law that a father as a member of 
the co-parcenary body has no power to alienate the family pro- 
perty without the consent of the other members save for legal 
necessity. It is contended, that the existence of a debt whe- 
ther ancestral or private implies “ legal necessity.” I cannot 
follow this contention ; it might well happen that a father pos- 
sessed of ready cash or other moveable property might not- 
withstanding mortgage the family property to secure his own 
private debt. It seems to me that if the sons and grandsons are 
liable on a mortgage of the family property made to secure 
the private debt of the father incurred a year or two previously, 
and if the sons and grandsons cannot set aside a sale made in 
consideration of sucli a debt, it ought to follow that they are 
equally liable on a mortgage made to secure a dona fide debt 
although incurred simultaneously with the making of the 
mortgage. It is said that such a decision destroys the 
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principle of Hindu Law that the joint property can only be ali- 
enated for legal necessity or for a pious purpose. Perhaps 
this would be so if there was any principle left to destroy. In 
deciding in favour of the plaintiff I wish it understood that I 
only dco so because I think that such a decision necessarily 
follows from the Full Bench ruling in Badri Prasad v. Madan 
Lal. IfI could see any real distinction between the private 
debt of a Hindu father incurred before the mortgage and a 
debt incurred simultaneously with the mortgage, I would be 
glad to decide in favour of the defendants which I think 
would ke more in accord with the principle of Hindu Law 
that no member of a joint family can alienate save for legal 
necessity. I would dismiss the appeal. 


BY THE CouRT.—The first question in the appeal having 
been determined by the majority of the Full Bench in fovour 
of the appellants, the counsel representing the parties now ask 
that the appeal be referred back to the bench which referred 
the matter to a Full Bench for determination of the only other 
question remaining undecided. We order accordingly. The 
bench in question will finally determine the appeal including 
the question of costs. 


P. D. T, Record returned. 
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VIDYA RAM 
VErSUS 
MOHAN LAL AND OTHERS.* 


Code of Civil Procedure (Act XIV of 1882), sections 211, 212—Exect- 
fion-—inesne profits—date of institution of suit—ittle— delivery of 
possesston—tnlerest on mesne profits— Valid expenses incurred by judg- 
ment-debtor in collection during the time the property was in his 
possession given credit to. 

In a suit for partition and mesne profits for three years preceding 
the institution of the suit, the High Court granted a decree with mesne 
profits “to be ascertained in the execution department.” Upon the 
decree-holder putting in an application for the execution of the decree 
for mesne profits the lower court awarded mesne profits for the three years 
claimed in the suit, allowed no interest upon the mesne profits, and de- 
ducted from them the collection charges and Government revenue paid 
by the judgment-debtor : 

Upon appeal, Ae/d (1) that the decree-holder was entitled to mesne 
profits from the institution of the suit up to the date of delivery of 
possession or the expiration of three years from the date of the decree 
whichever event first occurred. Fakruddin Mahomed Ihsan v. Officiaé 
Trustee of Bengal, I. L. R., 8 Cal., 178, P. C., referred to; (2) that the 
decree-holder was entitled to interest upon the mesne profits. Grish 
Chander Lahiri y. Shoshi Shekhareshwar Roy, \.L.R , 27 Cal, 951, P. C, 
followed ; (3) that the judgment-debtor was entitled to deduct collection 
charges and payment in respect of Government revenue from the mesne 
profits, inasmuch as he, being the Lambardar, could not be considered 
to have been a mere trespasser. Dungar Maly. Jai Ram, I.LR., 24 All, 
376, distinguished. 

EXECUTION FIRST APPEAL from the order of the Subor- 
dinate Judge of Bareilly. 

The decree-holder’s appeal. 

The facts of the case are as follows. 

Vidya Ram, the decree-holder, brought a suit for posses- 
sion of certain property together with mesne profits for 
3 years prior to the date of the institution of the suit. 
The High Court decreed the suit as regards both and direct- 
ed that the mesne-profits should be ascertained by the 

© E. F.A. No. 264 of 1908. 
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court executing the decree. On September 13, 1907, Vidya 
Ram made an application for execution of the decree, and in 
execution prayed for mesne profits not only for the years prior 
to the institution of the suit but also for the period between 
the institution of the suit and the delivery of possession. He 
also claimed interest on mesne-profits. The judgment-debtor 
objected to both these items contending that the decree- 
holder was not entitled to mesne profits for any period more 
than those for the 3 years claimed by him in his suit, and 
that he was not entitled to interest on mesne profits as such 
interest had not been decreed to him by the High Court. 
He further stated that he should be given credit for what he 
had paid towards Government revenue, cesses, and other valid 
expenses including the collection charges of the village. 
The Subordinate Judge acceded to the contentions of the 
judgment-debtor and held that the decree-holder was entitled 
to neither interest on mesne-profits nor to mesne profits for 
more than 3 years prior to the institution of the suit, and that 
the judgment-debtor was entitled to a deduction from the 
mesne-profits for the Government revenue, cesses and other 
charges which he had paid as lambardar of the village. 
The decree-holcer appealed. 


Sarat Chandra Chaudhri, for the appellant. The High 
Court decree directed the ascertainment of the mesne-profits 
by the Court executing the decree but fixed no time for which 
mesne-profits were to be calculated. In the absence of any 
limitation as to period, the lower court was wrong in fixing 
3 years as the period for which the mesne-profits should be 
allowed. The plaintiff decree-holder was entitled to the 
mesne-profits which had accrued during the pendency of the 
suit. 


He cited 
Grish Chunder Lahiri v. Shoshi Shekhareswar Ray, [1900] 1. L. R., 
27 Cal, 951. 
He further submitted that the terms ‘mesne-profits’ includ- 
ed interest and as such the decree-holder was entitled to in- 
terest on the mesne-profits. 


The judgment-debtor respondent not having acted in the 
exercise of a dona fide claim in respect of the property was 
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not entitled to any deduction whatever from the mesne pro- 
fits on account of Government Revenue or any other charges 
that he might have paid during his wrongful possession. 
His position was that of a mere tortfeasor and as such he 
could not claim credit for any expenses that he incurred. 
Fakharuddin Mohammed Ahsan v. Oficial Trustee of Bengal. [1881] 


I. L. R., 8 Cal, 178. 
LBijat Bahadur Singh x. Bhup Indra Bahadur Singh, (1891) L. L. R. 


19 All, 296. 

Dungar Maly. Jai Ram, [1902] L L. R, 24 All, 376. 

Shitab Dei v. Ajudhya Prasad, [1887] L L. R., ro All, 13. 

Altaf Ali v. Lalji Aal, [1877] T. L. R, 1 All, 518. 

Narpat Singh v. Hargyan, [1903] I. L. R., 25 All, 275. 

M. M. Malaviya, for the respondènt, contended that the 
appellant had not asked for mesne profits for any period beyond 
the 3 years prior to the institution of the suit. and the decree 
directing the mesne profits to be ascertained by the execution 
department must refer to those years alone. In the authori- 
ties cited the claim was for mesne profits in general terms 
and not for any particular period. As to interest he submit- 
ted that although the Privy Council had laid down that mesne 
profits would include interest, yet in awarding such interest 
the court would be involved in very difficult questions as to 
the rate of it. Interest could be fixed either by contract 
or by law, and in the case of mesne profits the law had fixed 
no rate. 


Sarat Chandra Chaudhri, in reply, submitted that the decree 
must be interpreted as it stood. The decree did not limit the 
period of mesne profits and in the absence of any such limita- 
tion, the appellant was entitled to make an application for 
the mesne profits from the date of the institution of the suit 
to that of the delivery of possession. 


The judgment of the Court was delivered by 


KNox, J.—This first appeal arises out of execution pro- 
ceedings instituted by the appellant to enforce a decree 
which he succeeded in obtaining from this Court on the 5th 
June 1906. That decree contained a declaration that the 
plaintiff appellant was entitled to half a zamindari property 
in certain villages; further that he was entitled to mesne 
profits in respect of his aforesaid share in the aforesaid 
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property—the amount to be ascertained in the execution 
department. Before the Subordinate Judge, the court execu- 
ting the decree, objections were taken by the judgment 
debtor to the effect that mesne profits could not be awarded 
by the court executing the decree in addition to the 3 
years mesne profits claimed in the plaint; also that the 
decree-holder was not entitled to recover any interest from 
the judgment debtor inasmuch as the decree made no mention 
of interest; also that he was not entitled to certain expenses 
which he had incurred curing the time he was in possession, 
such as payment of Government revenue and collection of 
cesses, 


The Subordinate Judge. disallowed the decree-holder’s 
claim for mesne profits for any period over and above the 
three years mentioned in the plaint. He also refused to 
grant any interest upon the mesne profits and in considering 
the amount due to the decree-holder he gave the judgment- 
debtor credit for such Government revenue and cesses as had 
been paid by him and also for half share of ¢hane?’s pay and 
in his final order directed that each party was to bear his 
own costs of the objections. 


The decree-holder comes here in appeal and takes excep- 
tion to the limitation imposed by the court below upon the 
period for which mesne profits were payable. He also 
contends that he is entitled to interest on mesne profits and 
that inasmuch as the judgment debtor had not acted in the 
exercise of a dona fide claim he was not entitled to any deduc- 
tion whatever from the mesne profits. He also asks this 
court to give him his costs in the court below. 


In support of the first contention raised by him he puts 
forward the judgment of their Lordships of the Privy Council 
in Fakruddin Mohammed Ahsan v. Official Trustee of Bengal 
(H). This decision he contends has been followed by this court 
in Biyat Bahadur Singh v. Bhupindra Bahadur Singh (°) We 
do not think that this point is open to any question. In the 
first case their Lordships under similar circumstances held 
that a decree-holder was entitled to mesne-profits until the 
date of delivery of possession to him. This decision was, 

(1) [1881] I. L. R., 8 Cal, 178. 
(2) [1891] I. L. R., 19 All., 296. 
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however, prior to the passing of the old Code of Civil Pro- 
cedure (Act XIV of 1882). In that code it was laid down 
that the court might provide in the decree for the payment of 
mesne-profits in respect of property decreed, from the institu- 
tion of the suit until delivery of possession to the party in 
whose favour the decree was made or until the expiration of 
three years from the date of the decree, whichever event 
first occurred. 


The decree of this Court when it declared plaintiff appel- 
lant entitled to mesne-profits might in our opinion be held 
to have before its mind the provisions of section 211. At 
the present moment we are in the position of a court execut- 
ing a decree and not entitled to go behind the words in the 
decree. The construction we place upon them should be 
one clearly in accordance with section 211 and we hold that 
the decree-holder is entitled to mesne-profits of the property 
from the institution of the suit until delivery of possession to 
him or until the expiration of 3 years from the decree which- 
ever event first occurs. 


As regards the second plea it is true that the decree of 
this court that is under execution makes no specific mention 
of interest upon mesne-profits but in view of the fact that 
the term mesne-profits has been explained in the code of 
of 1882 to be profits which a person in wrongful possession 
of the property actually received or with ordinary deligence 
might have received therefrom together with interest on 
such profits, we hold that the words mesne-profits mean just 
what is laid down in the code of 1882. We have authority 
for this view in the case of Grish Chunder Lahiri v. Shoshe 
Shekharashwar Roy (3). Such appears to be the practice 
of our courts. See Narpat Singh and others v. Har Gapan (*) 
to say nothing of other cases in which the same has been held. 

With reference to the plea urged by the judgmnnt debtor 
to the effect that when accounts are being taken between him 
and the decree-holder he is entitled to set off the amount 
which he has paid by way of Government Revenue and 
collection of cesses and expenses, the learned vakil for the 
appellant contends that inasmuch as the judgment-debtor 
was a trespasser, it was not imperative on the court when 


(3) [1900] I. L. Rọ 27 Cal, gsr. (4) [1903] I. La R, 25 All, 275. 
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estimating the damages to allow the wrong doer even such 
charges as would have been voluntarily incurred by an owner 
in possession. In support of this we were referred to Dungar 
Mal and others v, Jai Ram (5). The case before their Lord- 
ships who decided that case was of a trespass of a very 
aggravated and malicious character. The case before us 
differs widely. The respondent was lawfully in possession. | 
He had not thrust himself into possession in defiance of 
other's rights. The utmost wrong that he did was in holding 
the decree-holder at arms length and refusing to deliver to 
him the profits of his share. His position was that of a 
lambardar. It was his duty as lambardar to pay Government 
Revenue and to collect rents. In performing these acts he 
was acting rightly and properly and we think that the 
decision of the court below upon this portion of this case was 
right and proper. The judgment-debtor is in our opinion 
entitled to have what he has paid in the way of Government 
Revenue and collection of charges. The result is that we so 
far modify the order of the court below as to declare that 
the decree-holder is entitled to mesne-profits up to the date 
of possession or the period within three years from the 
date of the decree whichever event first occurs and we refer 
the case back to the Subordinate Judge to remodel the 
accounts upon this basis. We also declare that the decree- 
holder is entitled to interest at the court rate upon such sum 
as may be found due to him for mesne-profits “ Quo ad ultra” 
we dismiss the appeal. Costs in proportion to success and 
failure. 


P. D. Decree modified, 
(5) [r902] L L. R., 24 All, 376. 
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NEGI PURAN AND OTHERS 
VET SUS 


HIRA SINGH AND OTHERS.* 
Arbitration—Award—Code of Civil Procedure (Act XIV of 1882), 
sections 508, $21, 522—A pheal. 


An award passed without the submission to arbitration of all the 
parties interested in the subject matter of it, and without an order of the 
Court as prescribed by section 508, referring the matter in dispute to the 
determination of arbitration and fixing a time for the making of an award 
is not an award in law. 


Held, therefore that where an award is made without the submission 
of all the parties, and without fixing a time for the making and a decree 
is made in accordance with it, an appeal is not thereby barred. 


APPEAL against a decree of A. W. R. Coles Esgqr., LC.S., 
Subordinate Judge of Dehra Dun. 


The suit out of which this appeal arose was brought by 
the plaintiff Negi Puran Singh to obtain a conveyance of 
certain property in favour of himself and the heirs of one 
Gopal Singh deceased, who were made defendants under 
the guardianship of their mother Musammat Lilavati. 
On the 11th of June, 1906, ze, shortly after the hearing had 
commenced, an application signed by the plaintiff and some 
of the defendants was presented to the Judge requesting him 
to decide the matters in dispute as an arbitrator. The 
application was not signed by Musammat Lilavati, the guar- 
dian of the minor heirs of Gopal Singh. The Judge ordered 
the Amiz to ascertain from Musammat Lilavati whether she 
had executed an agreement to refer the matter in dispute 
to arbitration. As a matter of fact no formal agreement to 
refer the matter to arbitration had been executed. 


On the 30th June, 1906, the Aziz made the following 
report :— 
‘I went to Gopal Singh’s house.................. Musammat 
Lilavati, widow of Gopal Singh, said “ I accept this, I shall 
* F. A. No. 101 of 1907. 
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have no objection to the decision made by the District Judge 
in this suit as an umpire. The arbitration agreement bears 
my signature.” On the 13th of July the Judge passed an 
order to the effect that as no agreement referring the matter 
in dispute had been filed, this must be done and the signature 
of Musammat Lilavati must be obtained. No formal agree- 
ment was, however, filed nor was Musammat Lilavati’s 
signature obtained. No written order of reference was passed 
by the Judge under section 508, Civil Procedure Code, and 
no time was fixed for the delivery of the award. The Judge 
however proceeded with the arbitration. Musammat Lilavati 
did not take part in the proceedings. The Judge gave his 
award on the 6th October, 1906. The plaintiff and Musammat 
Lilavati filed objections against the said award, the Judge 
disallowed these objections and made a decree in accordance 
with the award. The plaintiff and Musammat Lilavati as 
guardian of the minor sons of Gopal Singh, appealed against 
the said decree. On the appeal being called on, a preliminary 
objection to the hearing of the appeal was raised by 


Sital Prasad Ghosh, for the respondents. He contended 
that the decree being in accordance with the award, no appeal 
lay from it. He relied on 

Behari Lal v. Chunni Lal, [1907] L L. R., 29 All, 457, 
and distinguished 
Sham Lal v. Misri Lal, [1907], IL. L. R., 29 All, 426 

Sundar Lal, for the appellants, submitted that the award 
of the Judge was not an award in law and that an appeal 
would therefore lie from the decree made in accordance 
with it. 


The Court over-ruled the preliminary objection and the 
hearing of the appeal was proceeded with. 


Sundar Lal, for the appellants, contended that Musammat 
Lilavati had not joined in making the reference. 

There was also no order of reference by the Judge, nor 
was any time fixed for making the award. 

The heirs of Gopal Singh whom Musammat Lilavati 


represented were necessary parties to a reference under 
section 506 of Act XIV of 1882. He cited 
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Raja Har Narain Singh v. Chaudhrain Bhagwant Kuar, [1891] 
I. L. R, 13 All, 300. i 


Lachman Das v. Abparkash, [1908] I. L. R., 30 AIL, 169. 
Sital Prasad, for the respondents, replied. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal is due to irregularity in the 
procedure adopted by the learned Subordinate Judge. The 
suit was brought by the plaintif Negi Puran Singh for the 
sale of three villages. Amongst the defendants to the suit are 
thé three younger sons of one Gopal Singh deceased, namely 
Kundan Singh, Shamsher Singh and Tej Bahadur Singh— 
they being under the guardianship of their mother Musammat 
Lilawati. 


Before the hearing had proceeded at any length the plaintiff 
appears to have filed what is described as a reference to arbi- 
tration of the matters in dispute. On the 11th of June 1906 an 
agreement was filed by the plaintiff which was not signed by 
some of the defendants at the time it was filed. The sig- 
natures of some of the defendants were afterwards obtained. 


The court on the 13th of July passed an order to the effect 
that as no agreement referring the matter in dispute to arbitra- 
tion had been filed this must be done and the signature of 
the defendant, Musammat Lilawati, must be obtained. On the 
25th of August there appears in the order sheet of the 
learned Judge a statement that Musammat Lilawati had not 
signed the agreement. Notwithstandidg this he proceeded with 
the arbitration and passed an award on the 6th of October 
1906, which is now impugned as invalid. A perusal of the 
order sheet will show the irregularity of the proceedings. 
Section 506 of the Code of Civil Procedure of 1882 provides 
that every application before the court for an order of 
reference to arbitration shall be in writing and shall state 
the particular matter sought to be referred; and section 508 
directs that the court shall by order refer to the arbitration 
the matter in difference which he is required to determine, 
and shall fix such time as it thinks reasonable for the delivery 
of the award and specify such time inthe order. In this 
case,as we have pointed out, there was no application to 
refer signed by all the parties who were interested in the 
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settlement of the suit, nor was any order passed by the court 
referring the matter to arbitration. It is unnecessary for 
us to refer in detail to the orders passed by the learned 
Subordinate Judge which on their face disclose the neglect 
by him of the observance of the procedure clearly prescribed 
in the Code of Civil Procedure, To the hearing of this appeal 
a preliminary objection was raised to the effect that an 
award having been made and a decree having been passed 
in accordance with it, no appeal to this court lay. An award 
passed without the submission to arbitration of all the parties 
interested in the subject matter of it and without an order of 
the court as prescribed by section 508, referring the matter 
in dispute to the determination of arbitration and fixing a 
time for the making of an award is not an award in law. 
\We may further point out that according to one of the clauses 
of section 521 of the code, no award is valid unless made with- 
in the period allowed by the court. Notime for making the . 
award was fixed by the court. The learned Subordinate Judge 
disregarded the express directions of the Legislature. We hold : 
that their has been no valid award and accordingly allow the 
appeal, set aside the decree of the court below and direct 
that court to reinstate the suit in the file of pending suits 
under its original number in the register and dispose of it 
according to law taking up the proceedings at the point at 


which the arbitration proceedings were begun. 


We do not think that either party is entitled to any 
consideration. Both were to blame. We order that the 
parties bear their own costs of this appeal 

Pe DLT. Appeal allowed. 

Cause remanded, 


-~ 
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AZHARUL HASAN 
VErsus | 
MAZHAR HASAN.* 


Legality of sanction to prosecute on mere suspicion —No direct 
evidence as io abetnient of offence. 


Upon an application for sanction to prosecute the time when and 
the place where the offence was committed must be specified and sanc- 


tion should not be granted by a court except upon evidence before it of 
such matters. Mere suspicion that a person has instigated the institution 


of a false complaint is not enough for the purpose of granting a sanction 
withont a prima facie case being made out against him. 


APPLICATIN for revision under section 439 of the Code 
of Criminal Procedure against an order of C. Rustomjee Esq., 


Sessions Judge, Allahabad. 


A complaint was filed on the 20th October, 1906, against 
Azharul Hasan and 24 others accusing them of being mem- 
bers of an unlawful assembly with the object of taking by force 
some land from Mazhar Hasan. The complaint was filed by 
Ali Ausat, Karinda of Mazhar Hasan. The Deputy Magis- 
trate sent the case for enquiry under section 202, Criminal 
Procedure Code, to the Tahsildar and on the report the 
Deputy Magistrate, Munsht Shiam Lal, dismissed the case 
under section 203, Criminal Procedure Code, asa false one. 
On the application of the complainant the Sessions Judge 
ordered further enquiry into the case and this order was 
upheld by the High Court. The case was then tried 
by another Deputy Magistrate, Mr. Antony, who acquitted 
the accused. On the application of Azharul Hasan the Deputy 
Magistrate granted sanction to prosecute 3 persons, Ali 
Ausat under sections 211 and 193 of the Indian Penal 
Code, Anwar Khan Mahommad Khan under section 193, 
Indian Penal Code, and Mazhar Hasan under sections 211/109, 
Indian Penal Code. The Sessions Judge upheld the sanc- 
tion against the first three persons but withheld sanction 
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against Mazhar. Hasan holding that although he might have 
been at the bottom of the whole case, there was no evidence 
against him on the record. Against this order withdrawing 
sanction as against Mazhar Hasan, the present application 
for revision was filed. 


R. Alston, for the applicant, contended that as both courts 
had found that Mazhar Hasan was actually prosecuting the 
case, the applicant should be given an opportunity of proving 
the case against him. Direct evidence there was none and 
there could be none at this stage, but there was circumstantial 
evidence. All that the applicant at the present stage required 
was that the discretion of the trying Magistrate, who granted 
sanction, should not be interfered with. 


[KNox, J. There must be some pirma facie evidence 
on the record of abetment.] 


Dillon, for the opposite party, conteded that there was 
nothing in evidence to connect Mazhar Hasan with Ali 
Ausat and until it was shown that he had taken some active 
part, sanction could not be given against him. 


The following judgment was delivered by 


KNOX, J.—This is an application for revision of an order 
of the Sessions Judge of Allahabad whereby on the 5th of 
October, 1908, he revoked the sanction given to prosecute 
one Mazhar Hasan under section 211 read with section 
109 of the Indian Penal Code. The application is under 
section 439 of the Code of Criminal Procedure, and in accor- 
dance with the decision in Amperor v. Shish Mahal (1) I 
have no option but to entertain and decide it. The learn- 
ed counsel who appears for the petitioner argued earnestly 
that this Court ought not to stop the sanction for prosecution 
seeing that the matter has been fully considered by a Deputy 
Magistrate who has come to the conclusion that although the 
person who lodged the complaint was one Ali Ausat—the per- 
son really entitled to be termed complainant is his master, 
the man Mazhar Hasan, who is the opposite party to this 
petition. I find it difficult to understand how the learned 
Deputy Magistrate ever brought himself to taking the 


(1) [1908] W. N., 102. 
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important step of sanctioning a prosecution against Mazhar 
Husain. J have not been shown or even asked to look at 
any evidence before the Magistrate which alleges that at 
any particular place or given time Mazhar Husain did by act 
or omission, conspiracy or instigation, cause Ali Ausat to file 
this complaint. A suspicion may easily arise in any one’s 
breast that he must have been the instigator, but it would be 
a very dangerous step for the Court to take that merely be- 
cause some one might have suspicion that Mazhar Hasan 
had instigated this false complaint, the court upon that mere 
possibility of suspicion should allow a complaint to be brought 
against him. Were a private person to institute a complaint 
upon a bare suspicion and afterwards find himself unable 
to elevate that suspicion on to the foundation of a prima 
facte case, that private person would very rightly find himself 
called to task for making a false complaint. I do not see why 
a court should be authorised to do with impunity what a 
private person would be punished for doing. The very fact 
that a prosecution or a case for damages may not arise, 
should make the court the more careful before it grants sanc- 
tion upon mere suspicion, and yet that is what the learned 
Deputy Magistrate has done in the present case. If the 
Deputy Magistrate has considered more carefully clause 
4 of section 195 than he appears to have done, J feel sure 
that be would have been saved from falling into the present 
error. It was impossible for the Deputy Magistrate upon 
what he had before him to specify the place in which and the 
occasion on which the alleged abetment was committed. 
The learned counsel for the petitioner felt the difficulty of 
this and asked for a week’s adjournment in order that he 
might place before the Court material upon which this Court 
might itself be able to remedy these omissions. The very 
fact that a sanction need not name the accused person but 
shall so far as practicable specify when and where the offence 
was committed, satisfies me that no court should give sanc- 
tion except upon evidence before it of such matters. The 
learned Sessions Judge has perhaps expressed himself some- 
what differently to what he intended todo. If he had said 
that before sanction for prosecution of such an offence can 
be given and before Mazhar Husain can be complained 
against for having abetted the offence mentioned in section 
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21r read with section 109 of the Indian Penal Code, it must 
be shown by some evidence that there is a prtma facte case 
against him, I should be in full accord with him. I think 
this was what he intended to say. In any case I hold that 
there is before me upon the record nothing from which a 
sanction can be properly given and decline to interfere. 


P. L. B. ‘Application rejected, 


ABDUL JALIL 
VErsus 
HUMERA BIBI AND OTHERS.* 


Ciuil Procedure Code (Act XIV of 1882), sections 36, 60, r20—Order 
appealable—section 588—Ommisston to mention section—Order direct- 
imr party fo appear in person. 

The Subrdinate Judge odered some of the defendants to appear 
in person in his court without mentioning the Section under which the 
order was made. Æeld that the order was an order under section 120 
of the Civil Procedure Code. 


Where a court purporting to act under the Code of Civil Procedure 
passes an order for the personal appearance of a party but omits to quote 
the section under which the order is passed, /Ye/d, that such an order 


is open to appeal. S 

APPEAL against the order of S. Tajammul Husain, Sub- 
ordinate Judge of Jaunpur. 

Suit for partition. 


After the written statements were put in, and the issue 
framed, the lower court directed some of the defendants to 
appear in person. The order did not specify the section of 
the Code under which it was passed, nor did it give any 
reasons for the order. 


Defendant appealed. 
Tej Bahadur Sapru, for the respondents, took a preliminary 


objection that no appeal lay. He submitted that the order 
did not fall under any of the sections mentioned in section 


*F. A. F. O. 99 of 1907. 
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588. The order to be appealable must be made under a 
particular section mentioned in section 588. 


A. H. C. Hamilton (for A. E. Ryves) for the appellants, 


Submitted that the mere omission to mention the section 
under which the order was passed does not make it non- 
appealable. As the issues were framed, the order was pre- 
sumably passed under section 120, Civil Procedure Code, 
which is appealable under section 588, clause (@). ‘ 


On the merits, he submitted, that the order gave no reasons 
and as-the issues were framed the stage at which such an 
order could be made had passed. The party was represented 
by a vakil and it was not suggested that the vakil was unable 
to answer any material question. No purpose could be served 
by ordering the defendant to appear in person. 


Te] Bahadur Sapru was heard in reply. 
The judgment of the Court was delivered by 


AIKMAN, J.—This is an appeal from an order of the 
learned Subordinate Judge of Jaunpur directing the appellant, 
who was one of several defendants in a suit brought by the 
respondent Musammat Alia Bibi, to appear in person in his 
court. The learned advocate for the respondents takes a preli- 
minary objection that no appeal lies. The only sections of the 
Code of Civil Procedure which authorise a court to order 
attendance for party in person are sections 36, 66, and 120. 
The order appealed against does not state under which of 
these sections it is passed. It appears to us that it cannot 
possibly be an order either under sections 36 or 66, It is 
clear from the terms of the order that the learned subordinate 
Judge considered that he was acting under the Code of 
Civil Procedure. We are of opinion therefore that although 
he does not quote any section, he must be deemed to have 
been acting under section 120 of the Code. We do not think that 
the mere omission to quote the section under which he acted 
would render the order one which is not appealable. Section 
588 of the Code of Civil Procedure gives an appeal in every case 
whether under section 36, 66, or 120 in which a party is order- 


ed to appear in person. We are of opinion that the appeal . 


lies and we over-rule the preliminary objection. 
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Coming to the merits of the case, and regarding the order 
as one passed under section 120, we are of opinion that the 
appeal must succeed. The appellant appeared by pleader. 
Section 120 provides that if the pleader of a party re- 
fuses or is unable to answer any material question re- 
lating to the suit and if the Court is of opinion that the 
party whom he represents ought to answer and is likely to 
be able to answer if interrogated in person, in that case the 
Court may order such party to appear in person. Now the 
order under appeal gives no reason whatever to justify the 
order. It merely says that “it is necessary that the male 
defendant should appear in person,” We do not think that 
such an order can be justified. We accordingly allow the 
appeal with costs and set aside the order of the ccurt below 
directing the appellant to appear in person. 


Preliminary objection over-ruled. 
P. L. B. Appeal decreed. 
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NAJIB ULLAH 
VETSUS 
GULSHER KHAN AND ANOTHER.*® 
Agra Tenancy Act (IT ef roor, local), section 32—Division of occupancy 
holding—Suit for declaration of right—Surt muintainadle. 

A suit for a declaration of right to a share in an occupancy holding 
is maintainable. 

A declaration as to his rights obtained by one co-sharer against the 
other co-sharers does not and cannot effect any division of the holding 
or distribution of the rent thereof. <Ashig Husain v. Asghart Began, 
I. L. R, 30 All, 90, followed. Achhey Lal v. Janki Prasad, I. L. R, 29 
All, 66, overruled. 

LETTERS PATENT APPEAL from the decision of 
RICHARDS, J., reversing a decree of Shaikh Maula Bukhsh, 
Subordinate Judge of Moradabad. 


Suit for declaration of right. 
Defendant’s appeal. ` 
The material facts appear from the judgment of 


RICHARDS, J.—The facts out of which this appeal arises are 
as follows. One Imam Bux, the father of the parties, was 
possessed of an occupancy holding of considerable extent. For 
the purposes of this appeal it must be assumed that he died 
before the present Tenancy Act came into operation. He left 
him surviving a widow and four sons. Before the present Ten- 
nancy Act came into operation the interest of an occupancy 
tenant devolved on his heirs according to the Muhammadan 
or Hindu law as the case might be. In the present case the 
parties are Muhammadans. It has been admitted here that 
under the Muhammadan law the plaintiffs were entitled to 
14 sthams out of 32 sthams, and prima facie, therefore, it 
would appear that the plaintiffs are at least entitled to a 
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declaration of their right to the occupancy holding in conjunc- 
tion with the other heirs of Imam Bux, in proportion men- 
tioned above. Itis true that this is not what the plaintiffs 
claimed, but this holding has been divided up between the 
parties entitled for a long time. The first court granted the 
plaintiffs claim with some modifications as to the actual 
amount of land. The lower appellate court held that having 
regard to the provisions of section 32 of the present Tenancy 
Act the suit could not be brought and accordingly dismissed 
the suit. The decree of the court of first instance was, I 
think, not correct. The court ought not to have given a 
decree fof any definite portion of the land. All that the 
plaintiffs were entitled to was a decree declaring that they were 
jointly entitled with the other heirs to the occupancy holding 
in certain proportions, Section 22 of the present Tenancy 
Act provides for the devolution of the interest of an occupancy 
tenant after the passing ofthat Act. Section 32 of the act pro- 
vides that no division of a holding or distribution of rent payable 
in respect thereof made by the co-sharers therein shall be bind- 
ing on the land-holder unless it is made with his consent. 
Sub-section 2 of the same section provides that no suit or 
other proceedings for the division of the holding or the 
distribution of rent thereof shall be entertained in any Civil 
or Revenue Court. It is contended that this section bars the 
right to a decree for joint possession or even to a declaratory 
decree. 


If the plaintiffs in the present case after the death of Imam 
Bux had gone into joint possession of the occupancy holding 
in proportion to their shares and if Jater on two of the joint 
occupancy holders had forcibly ejected the plaintiffs out of the 
entire holding, the plaintiffs would be without any remedy of 
any kind in any Civil or Revenue Court, if the construction 
contended for is to be given to section 32. I can hardly believe 
that this was the intention of the legislature. Section 22 
provides for the devolution of the interest of an occupancy 
or ex-proprietary tenant and it will at once be seen that the 
section contemplates the interest devolving or becoming 
vested in more than one person. I do not think that it could 
have been intended that if one of such persons with a strong 
hand ejected the other, the latter should be left without any 


~ 
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remedy of any kind in any court. The question appears to 
have arisen in the case of Achhey Lal v. Janki Prasad (*), and 
a Bench of this Court set aside the decree of the district Judge 
in which he made a declaratory decree in favour of a person 
who claimed to be entitled to mortgagee’s right in an occupancy 
holding. It certainly could appear from the judgment of the 
Court that the learned Judges were of opinion that no suit of 
any kind could be brought in which the plaintiff claimed a 
declaratory right in respect of an occupancy holding. The fact 
nevertheless remains that all that the plaintif had in that case 
was mortgagee’s right in an occupancy holding and it must 
be remembered that neither under the Rent Act of 1881 or 
the present Tenancy Act could an occupancy tenant mortgage 
the occupancy tenancy. The question again cropped up in 
the case of Ashig Husain v. Asghari Begam (?). In that 
case the plaintiff sought to recover possession of one half of an 
ex-proprietary holding and the court held that he was entitled 
to a declaration that he was entitled to a half share. The 
form of the decree was one declaring the plaintiff entitled to 
one half share in the said land jointly with the first four 


defendants. For the purposes of section 32 an ex-proprictary 


holding is on exactly the same footing as an occupancy 
holding. It therefore seems to me that the facts of the case 
which I have just cited and the facts of the case before me 
are exactly similar, while the case of Achhey Lal v. Janki 
Prasad (1), can be distinguished. There the parties, both 
the plaintiffs and the defendants, had only the shadowy right 
of mortgagees of an occupancy holding. It seems to me that 
by giving one of co-occupancy tenants a declaratory decree 
in a proper case the court will be doing justice without viola- 
ting any of the provisions of the Tenancy Act. The land- 
holder will be entitled to look upon the tenancy as one 
joint tenancy with all the joint occupancy tenants jointly 
liable to him for the rent. This I think is the object of 
section 32, clause 1. He will be no party to the declaratory 
decree, The decree will not direct the division of the holding 
because it will not declare any particular joint occupancy 
tenant entitled to any definite portion of the land. The 
decree will not be a decree for the distribution of the rent 


(1) [1906] 26 A. W. N. 274. (2) [1907] I. L. R., 30 All, 9o. 
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payable to the land-holder. All the occupancy tenants will 
still remain jointly responsible and the land-holder will have 
his legal remedies against all the occupancy tenants for any 
breach of the condition of the tenancy including, of course, non- 
payment of rent. To hold otherwise would be to hold that 
where one or more joint occupancy or ex-proprietary tenants 
were illegally deprived of their rights as joint occupancy or 
ex-proprietary tenants, they would have no remedy of any 
kind in any Civilor Revenue Court—a state of things that 
certainly ought not to be. The present appeal in the lower 
court was decided on a preliminary point, I accordingly 
allow the appeal, set aside the decree of the lower appellate 
court and remand the case under the provisions of section 
562 of the Code of Civil Procedure, with direction to hear 
and determine the appeal, having regard to the direction 
given above. I direct that in any event both parties pay 
their own costs of this appeal. I have mentioned the formal 
decree that may be made in the event of the court finding 
in favour of the plaintiffs. In the present case the parties 
have apparently made partition of the holding as between 
themselves. There is no legal objection to this. Į think 
they would be well advised to settle their dispute out of court. 
This however is a matter for the parties, not for the court.” 


The defendants appealed under section 10, Letters Patent. 
The appeal was referred to the Full Bench by STANLEY, 
C. J., and BANER]I, J. 


Tej Bahadur Sapru, for the appellants:—The Court was 
not competent to grant a declaration of the plaintiffs’ right 
to the occupancy holding as that would directly defeat the 
provisions of section 32 of the Tenancy Act. In the Tenancy 
Act of 1881, there was no provision corresponding to section 32 
of the present Act ; this section was taken from the Bengal 
Tenancy Act, VIII of 1885, with a view to protect the land- 
lord against any division of the tenancy. The landlord is 
entitled to look upon the holding as a single undivided one so 
that his right to collect rent may not be injuriously affected. 
Joint tenants cannot during the jointness of their tenure say 
that each of them has so much sharein it and no more, and 
pay rent to the landlord accordingly. 
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Achhey Laly. Janki Prasad, [1906] I. L. R., 29 All, 66. 


[AIKMAN, J——How would a declaration amount to a 
division of the holding? | 


The effect of a declaration would be a division of the hold- 
ing. Section 32, cl. 2,says: “ No suit or other proceeding for 
. the division of a holding or distribution of the rent thereof 
shall be entertained.” Ifa share of one of several joint tenants 
be declared, it may affect the distribution of rent within the 
meaning of that section. 


[AIKMAN, J.—There may be amicable division among the 
joint tenants ; that would not bind the landlord but would 
certainly bind the tenants. ] 


But such amicable settlement would not be enforced by a 
court. 


There is not uniformity in the rulings upon this point. 
Ashig Husain v. Asghari Begam (1) is against the appellants, 
but in this case the earlier ruling reported in 29 All, 66, was 
not cited. He further discussed 

Ayub Ali Khan v. Mashug Ali, [1908] 28 A. W. N., 281. 

Ajudhia Singh v. Ram Dayal Upadhia, (1908) 28 A. W. N., si 

Division in section 32 may mean either actual physical 
division or definement of interest. Both these kinds of division 
are contemplated by section 32. The legislature meant that 
the integrity of a holding should be strictly preserved and no 


attempt should be allowed to be made to break it either 
physically or otherwise. 


Maxwell on the Interpretation of Statutes, 4th Edition, p. 176, 
Moreover, such a declaration is practically useless. Sec- 
tion 42 of the Specific Relief Act is a discretionary section 


and the aid of this section should not be invoked for an in- 
fructuous object. 


Abdul Raoof, for the respondents :—The object of section 
32 is that so far as the relation of the landlord and tenant is 
concerned, it must remain intact. The first clause of the sec- 
tion says that no division of a holding or distribution of the 
rent in respect thereof shall be binding on the landlord. It 
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does not prevent the division of the holding in any event. 
Clause 2 of the section should not be read as laying down a 
different rule. <Achkhey Lal v. Janki Prasad (1) relied upon by 
the appellants does not apply to a case where the parties are 
Muhammadans. Referring to section 22, he submitted that 
where the tenancy devolves upon many persons and any one 
of them gets possession thereof to the exclusion of others, . 
the excluded persons will be without any remedy. Declaration 
of title can not militate against the objects of section 32. He 
referred to 
Ashig Husain v. Asghari Begam, [1907] I. L. R., 30 AIL, go. 
Te} Bahadur Sapru replied. 
The following judgments were delivered. 


AIKMAN, J,—This appeal has been referred to a Bench 
of three Judges on account of conflicting decisions of this 
Court upon the main question which arises in the appeal. 
That question, shortly stated is, whether a co-sharer in an 
agricultural holding is barred by the provisions of section 32 
of the Tenancy Act from maintaining a suit for declaration 
of his rights in the holding. In the case Achhey Lal v. Janki 
Prasad (1), it was held that a suit of this nature could not be 
maintained having regard to the provisions of the section 
quoted, In the cases Ashig Husain v. Asghart Begam (°), and 
Ayub Ali Khan v. Mashug Ali Khan (3), a different view was 
taken and it was held that the section does not preclude a 
plaintiff from obtaining by suit a declaration of his right 
to a share ina holding. In the last two cases it does not 
appear that the decision in Achhey Lal v, Janki Prasad was 
cited and no reference is made to it in either of these cases. 
Section 32 (1) does not forbid the co-sharers in a holding 
dividing the holding or making a distribution of the rent 
amongst themselves. It merely declares that such division 
or distribution shall not be binding on the land-holder unless 
it is made with his consent. Sub-section (2) enacts that no 
suit or other proceeding for the division of a holding or 
distribution of the rent thereof shall be entertained in 
any Civil or Revenue court. In the case, Achhey Lal v, 
Janki Prasad, it was observed that a Civil or Revenue court 

(1) [1906] I. L. R., 29 All, 66. 
(2) [1907] I. L. R., 30 All., go. (3) [1908] 28 A. W. N. 281, 
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should not entertain a suit or other proceeding which has 
the effect of causing the division of a holding. With this 
observation I entirely agree, and if I were of opinion that 
a declaratory decree as to his rights obtained by one co-sharer 
in a holding against the other co-sharers would necessarily 
result in a division of the holding or a distribution of the 
rent, I should have no hesitation in accepting the view 
expressed in the case last mentioned. But it appears to me 
that a declaration as to his rights obtained by one co-sharer 
against the other co-sharers does not and cannot effect any 
division of the holding or distribution of the rent thereof. 
Notwithstanding such a declaration the holding would remain 
as before a single holding and the co-sharers would continue 
jointly responsible to the land-holder for the rent. No doubt, 
if having got his declaration the plaintiff attempted on the 
strength of it to sue for an actual division of the land or a 
distribution of the rent, his suit would be barred by the provi- 
sions of section 32 (2). To hold that a co-sharer in a holding, 
who is deprived by the other co-sharers of the whole or a 
portion of his interest therein cannot maintain a suit fora 
declaration of his rights would amount to a denial of justice, 
as, so far as I can see, he would have no other remedy. 
Section 22 provides that when an ex-proprietary tenant, an 
occupancy tenant, or a non-occupancy tenant dies, his interest 
in the holding shall devolve on his male lineal descendants 
in the male line of descent. Under this section if a tenant 
dies leaving two sons, his sons become co-sharers in the hold- 
ing. If one son usurps the whole holding to the exclusion 
of his brother, the law could never have intended that in such 
a case the. latter should be left entirely without a remedy. 
The court of first appeal held that the present suit, which 
was brought by the plaintiffs respondents not for an 
actual division of the holding, but for a declaration 
against their co-sharers as to the extent of their interest 
therein, was not maintainable having regard to the provisions 
of section 32 and the ruling in Achhey Lal v. Janki Prasad. 
Our learned colleague whose judgment is under appeal sustain- 
ed the plea that the court of first appeal was wrong in so 
holding and remanded the case for trial on the merits under 
section 562 of the former Code of Civil Procedure. In the 
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appeal before us the ground taken is that “the suit being one 
virtually for division of an occupancy holding is barred by 
section 32 of the Agra Tenancy Act.” In my opinion the 
suit is in no sense, virtually or otherwise, a suit to divide a 
holding. I concur in the judgment of our learned colleague 
except in one respect only, namely, his attempt to distinguish 
the case relied on by the court of first appeal. For these 
reasons I would dismiss the appeal with costs. 


GRIFFIN, J.—I have nothing to add to the judgment of 
my learned brother AIKMAN and I concur in the order pro- 
posed by him. 


KNOX, J.—I agree. 


BY TUE CouRT.—The order of the Court is that the 
appeal is dismissed with costs. 


P. D. Appeal dismissed. 
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FAYAZUDDIN AND OTHERS 
VEISUS 


AMINUDDIN AND OTHERS.* 

Code of Civil Procedure (Act XIV of 1882), sections 507, 510-—~-Lllegal 
award—Arbitrators, appointment of, without consent—Refusal to act 
—Appointment of new arbitrator by Court—Acgurescence. 

Section 510 of the Code of Civil Procedure, 1882, applies to cases 
in which an arbitrator has not merely been nominated but has also 
consented to act in the arbitration and subsequently dies or refuses to act 
or becomes incapable of acting. This section pre-supposes the existence 
of a valid reference. 


In order to perfect the appointment of an arbitrator acceptance of 
the office is necessary. 


eld, therefore, (BANERJI, J., duditante), that where a suit was 
referred to two arbitrators, and an umpire was nominated and agreed upon 
by the parties, but the latter refused to act, the court had no jurisdiction 
to appoint an umpire in his place, if the parties did not consent to such 
appointment, and that the reference to arbitration was invalid. 


ffeld further that subsequent acquiescence of the parties in the 
proceedings of the arbitrators would not validate the reference if it was 
made by the court without jurisdiction. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Mr. Justice GRIFFIN confirming a decree of 
W. F. Kirton, Esq, Additional Judge of Moradabad, which 
confirmed a decree of Babu Bans Gopal, Munsif of Bijnor. 


The suit out of which this appeal arose was one for joint 
possession of land and for the demolition of certain construc- 
tions upon the land which was alleged to be joint property. 
The suit was referred to arbitration but the reference proved 
abortive as the arbitrator refused to act. Again on the 30th 
of August, 1906, the plaintiffs and six out of nineteen defend- 
ants filed an application to refer their dispute to arbitration. 
By this application both parties nominated one arbitrator 
each and both agreed in nominating one Hargobind as umpire. 
The agreement provided that the decision of the majority 
would prevail, The Munsif passed an order referring the case 


* L. P. A. No. 51 of 1908. 
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to the arbitration of the three persons nominated by the 
parties. The consent of these persons to act as arbitrators 
had, however, not been previously obtained and Hargobind 
refused to act as arbitrator and thereupon the court purport- 
ing to act under section 510 of the Civil Procedure Code of 
1882, appointed one Sothi Harbans Lal to act as an arbitra- 
tor in his place as the parties could not agree as to the person 
to be appointed umpire. Sothi Harbans Lal and the two arbi- 
trators appointed by the parties gave separate awards, Sothi 
Harbans Lal agreeing in part with each of the other arbitra- 
tors, but mostly with the arbitrator nominated by the defend- 
ants. A decree was passed on this award, the Munsif over- 
ruling an objection preferred by the plaintiffs that Sothi 
Harbans Lal had not been legally appointed an arbitrator. 
The lower appellate court confirmed the decree. Mr. Justice 
GRIFFIN, before whom the matter came in second appeal, 
dismissed the appeal and confirmed the decree of the dower 
appellate court. 


The present appeal was preferred against the judgment 
of Mr, Justice GRIFFIN under section 10 of the Letters 
Patent. 


Durga Charan Banerji, for the appellants, contended that 
the appointment of Sothi Harbans Lal as arbitrator by the 
court was invalid. Section 510 of the old Civil Procedure 
Code contemplated cases in which arbitrators had consented 
to act after being nominated and had afterwards refused to 
act or become incapable of acting and did not apply to cases 
in which an arbitrator declined to act as soon as the order of re- 
ference was made. In the latter class of cases there was merely 
an appointment. The order of reference was only an offer 
to certain persons to be arbitrators but the appointment could 
not be complete unless they accepted the reference. In these 
cases section 507 and not section 510 would apply and the 
court had no power to appoint an arbitrator under section 
507 without the consent of the parties. The second schedule 
of the new Civil Procedure Code might be referred to for the 
purpose of showing the distinction between cases where a 
party nominated as an arbitrator refused to act after his nomi- 
nation and where an arbitrator after accepting the appoint- 
ment died or neglected or refused to act or became incapable of 
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acting. The two classes of cases were mentioned separately. 
The court there having had no jurisdiction to appoint Sothi 
Harbans Lal as arbitrator, subsequent acquiescence in the pro- 
ceedings of the arbitrators’would not validate the reference. 
The following cases were relied on. 

Pugardin Ravutany. Moidinsa Ravutan, [1882] 1. L. R., 6 Mad., 414. 


Bipin Behari Chowdhry x. Annoda Prosad Mullick, (1891] 1. L. R., 
18 Cal., 324. 

Bala Pattabhirama Chetti x. Seetharama Chetti, [1894] 1. L. R, 17 
Mad., 498. 


Radha Kishan x. Daulat Ram, [1900] P. R., No. r10, Civil. 


Surendra Nath Sen, for the respondents, submitted that 
the contention that section 510 applied to cases where the 
reference had been accepted by the nominees was untenable 
as that would amount to importing into the section the words 
“who have accepted” which did not appear in it. The 
nominees were arbitrators the moment they were nominated 
by the court. The act of nomination constituted the appoint- 
ment. 


[STANLEY, C. J., referred to Russell ou Arbitration and 
Award, th Edition p. 79, and to the case of Ringland v. 
Lowndes (1) in which it had been held that there could be no 
appointment of an umpire without the acceptance of the office 
by the nominee. ] 


It was submitted that that case was based on English 
statutes and could not apply to cases governed by the Civil 
Procedure Code. The law which would apply to the present 
case was Act XIV of 1882. The language of none of the 
sections of the chapter on arbitration in that Act showed that 
the assent of the arbitrator was necessary to his appointment. 


The following judgments were clelivered :— 


STANLEY, C. J.—The suit which has given rise to this 
appeal was brought by the plaintiffs for joint possession of 
certain land and for the demolition of buildings constructed on 
property alleged to be joint property. The suit was referred to 
arbitration but the reference proved abortive inasmuch as the 
arbitrator refused to act. Subsequently on the 3oth of 
August, 1906, the plaintiffs and 6 out of 19 defendants filed 
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an application to have their differences referred to arbitration, 
and in this application one Jairaj Singh was nominated one 
of the arbitrators by the plaintiffs, Muniruddin was nominated 
by the defendants and Hargobind was nominated by both 
parties as umpire. It is said that the defendants who took no 
part in this application to the Court had no interest in the 
subject-matter of the dispute and were therefore not necessary 
parties to the arbitration proceedings. Whether this is so or 
not it is unnecessary to consider, in the view which I take of 
the point involved in this appeal. The agreement to refer 
provided that the decision of the majority should prevail. 
The Munsif on the same day on which the application was 
made to him passed an order referring the suit to the 
arbitration of the three parties whom I have mentioned. 
So far as appears on the record the consent of these 
parties to act had not previously been obtained. Hargobind 
refused to act as arbitrator and thereupon the Court pur- 
porting to act under the provisions of sections 510 of 
the Code of Civil Procedure, 1882, appointed one Sothi 
Harbans Lal to act as an arbitrator in his place. The arbi- 
trators Jairaj Singh and Muniruddin prepared separate 
awards and Sothi Harbans Lal also prepared an award, in 
which award he agreed in part with each of the other arbi- 
trators but mostly with the arbitrator nominated by the 
defendants. A decree was passed on this award, the court 
of first instance over-ruling an objection which was preferred 
by the plaintiffs that Sothi Harbans Lal had not been legally 
constituted an arbitrator. From its decision an appeal was pre- 
ferred with the result that the decree of the court of first instance 
was affirmed. A second appeal was then filed and the learned 
Judge of this court before whom the appeal came was of 
opinion that there was no force in the objection pressed 
before him in respect of the validity of the award. The 
present appeal under the Letters Patent has been preferred 
and the grounds of appeal are that the umpire originally 
named having refused to act from the first, the appointment 
by the court of Sothi Harbans Lal as an arbitrator without 
the consent of the parties was illegal; and on the further 
ground that the illegality in the appointment of Sothi Harbans 
Lal as arbitrator could not be cured by the fact that the 
parties allowed the arbitration proceedings to continue without 
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objection. It seems to me that the appeal must prevail if 
the court had no jurisdiction to appoint an arbitrator under 
section 510. Subsequent acquiescence in the proceedings 
of the arbitrators would not validate the reference if it was 
made by the court without jurisdiction. The question then 
is whether the Court had power under section 510 to appoint 
an arbitrator in the place of Hargobind who from the outset 
refused to act. Itis contended on behalf of the appellants 
that section 510 only empowers the court to appoint arbi- 
trators in cases in which arbitrators have been nominated and 
have consented to act and afterwards die or refuse or neglect 
or become incapable to act &c. and does not apply to a case in 
which an arbitrator was nominated but declined to act. This 
contention is in accord with the view taken by the Calcutta 
and Madras High Courts. The learned Judge of this Court de- 
clined to follow the decision of the Calcutta High Court in the 
case of Bipin Behari Chowdhry v. Annoda Prosad Mullick (+), 
The view of the law expressed in that decision did not com- 
mend itself to him. In order to perfect the appointment of 
an arbitrator acceptance of the office is necessary. The 
learned authors of Russel on Arbitration and Award, 8th 
edition, page 79, say: “ Acceptance of the office by the arbitra- 
tor seems necessary to perfect the appointment.” As an 
authority for this the case of Ringland v. Lowndes (*) is quoted. 
In that case at p. 196 of the Report, BYLES, J., in dealing with 
the question as to the date upon which the appointment of 
an arbitrator has effect, observed as follows, “If it (the 
appointment) is to be understood in the sense of a substantial 
appointment, there was none, because the party nominated 
had not intimated his acceptance of the appointment of um- 
pire until the next sessions. Supposing an order could have 
been drawn up at the mid-summer sessions, what would it 
have stated ? Simply that Mr. Johnson was named umpire, 
subject to his acceptance of the appointment, and that he 
had not intimated his acceptance. Clearly therefore there 
was no appointment of an umpire at the mid-summer ses- 
sions.” In this case at the mid-summer sessions Mr. John- 
son had been nominated as an umpire but at the time he had 
not intimated his acceptance of the office and willingness to 
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act, and consequently the learned Judge observes that 
there was no appointment of him at the mid-summer sessions., 
An arbitration tribunal is ordinarily one chosen by the par- 
ties. Section 507 deals with the nomination of arbitrators by 
parties and provides that “the arbitrator shall be nominated 
by the parties in such manner as may be agreed upon between 
them,” and then follows this proviso: “If the parties can- 
not agree with respect to such nomination, or if the person 
whom they nominate refuses to accept the arbitration and 
the parties desire that the nomination shall be made by the 
Court, the Court shall nominate the arbitrator.” It is 
apparent from the language of this section that the nomina- 
tion of arbitrators by the Court is dependent on the desire 
of the parties. Without the consent of the parties the Court 
cannot appoint an arbitrator and until arbitrators have been 
appointed there cannot bea valid order of reference. Now 
in the case before us Hargobind was nominated by the parties 
but he refused to act and the parties did not consent to the 
nomination by the court of an arbitrator in his place. The 
order of reference was passed on the same day on which the 
nomination of arbitrators was made by the parties and the 
reference was to three persons, one of whom was unwilling to 
accept the office of arbitration and was not in fact an arbitra- 
tor. Was this a valid reference? Jt is said that the court 
was empowered by section 510 to appoint Soti Harbans Lal 
and that his appointment validated the reference. I cannot 
accede to this contention. Section 510 only, I think, applies to 
cases in which an arbitrator has not merely been nominated but 
has also consented to act in the arbitration and subsequently 
dies or refuses to act or becomes incapable of acting, etc. This 
section presupposes the existence of a valid reference, This 
is the view which was taken by the Madras High Court 
in the case of Pugardin Ravutan and Motdinsa Ravuian ('). 
In that case it was held that where two of five arbitrators 
nominated by the parties to a suit and appointed by the 
court had not consented to act and after appointment declined 
to act, and the court appointed two arbitrators in their place 
against the consent of one of the parties to the suit, the 
appointment of the new arbitrators was not warranted by the 
provisions of section 510 of the Code of Civil Procedure, and 
(1) [1882] I. L. R. 6 Mad., ig. 
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that the order of reference to such arbitrators, the award made 
by them, and the decree passed upon the award, were illegal. 
In his judgment in that case INNES, J, observes: "The 
appointment of arbitrators by the Judge was presumably 
made under section 510, But that section presupposes that 
the arbitrators had first consented to act and had declined to 
act after the reference to arbitration,” and then he observes: 
“The award made by arbitrators, two of whom were thus 
improperly appointed, inust be held to be bad, and no decree 
could properly be passed upon it.” 


The same question came before a Bench of the same High 
Court in the case of Bala Pattabhirama Chettt v. Seetharama 
Chetti (7), and the earlier decision was followed. 


The question was also considered by a Bench of the Calcutta 
High Court in the case of Bipin Bekari Chowdhry v. Annoda 
Prosad Mullick, to which I have already referred. It was 
held in that case by NORRIS and BEVERLEY, JJ., that the 
court has power under section 510 of the Code of Civil Pro- 
cedure to appoint a new arbitrator in the place of another 
only when the latter had consented to act as arbitrator. The 
learned Judges say: “ We think that that proceeding on the 
part of the Munsif (that is the appointment by him of an 
arbitrator) was illegal, and that section 510 of the Code 
of Civil Procedure, under which he purported to act, applies 
only in cases where a person has signified his assent to take 
upon himself the duty of an arbitrator, and after so signi- 
fying his assent dies, or refuses, or becomes incapable to 
act, or leaves British India under the circumstances therein 
referred to.” 


I agree with the learned Judges who decided these cases. 
It appears to me, upon the true construction of the sections of 
the Code to which I have referred, that the court has no power 
under section 510 to appoint an arbitrator in the place of a 
person nominated by the parties as arbitrator but who never 
consented to act as arbitrator. It seems to me that before 
section 510 can be applied there must have been not merely 
a nomination of arbitrators by the parties but the nomination 
must have been accepted by the arbitrators so named, that, 
in other words, there must be arbitrators in the full sense of 
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the word before an order of reference can be passed. Until the 
assent of an arbitrator to act has been obtained he cannot 
be regarded as an arbitrator, 


For these reasons I would allow the appeal, set aside 
the decree of the learned Judge of this Court and also the 
decrees of the courts below and remand the case to the court 
of first instance to be tried on the merits, 


BANERJI, J—Upon the question before us my mind 
is not free from doubt, and this doubt arises in consequence 
of the language used in section 510 of the Code of Civil - 
Procedure, 1882. There is nothing in that section which 
requires that the arbitrator, who refuses to act, must have 
consented to act upon his being appointed arbitrator by the 
court and on reference being made to him under the provisions 
of section 508. In view however of the rulings to which the 
learned Chief Justice has referred in his judgment and his 
own opinion on the point, I do not feel that my doubts should 
justify me in dissenting from the judgment just now delivered. 
I therefore agree in the order proposed. 


By THE CouRT.—The order of the Court is that the appeal 
be allowed, the decrees of this Court and also of the lower 
courts be set aside and the suit be remanded through the lower 
appellate court to the court of first instance, with direction that 
it be reinstated in the file of pending suits under its original 
number and be disposed of on the merits. Costs here and 
hitherto will abide the result. 


P. D. T. Appeal allowed. 


, ) 
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Limitation Act (XV of 1877), art. 179, Ex. 1-—Decree executed against 
minor gudguent-debtos s— Declared tnoperative—Saving of limitation 
against other judgment-debtors. 

A decree was passed against two minors under the guardianship 
of their mother who was a married woman and some persons who were 
majors. In 1go4 and 1905 applications were made to execute the decree 
against the property of the minors only. The minors brought a suit for 
a declaration that as they had not been properly represented the decree 
could not be executed against them. The suit was decreed and they 
were exempted. The decree-holders then applied to execute the decree 
against the other judgment-debtors, but the application was made after 
three years of the date of the decree. eld that in view of art. 179, 
Ex. 1, of the Limitation Act, although execution was taken out against 
the minors only, it took effect against all the judgment-debtors and the 
applications of 1904 and 1905 saved the operation of limitation against 
all the judgment-debtors. 


FIRST APPEAL against the order of Babu Girdharilal, 
Subordinate Judge, Cawnpore. 


Application for execution of decree. 


The decree-holders appellants sued the respondents and 
two other minors, Kundanlal and Balbhadra Prasad, and obtain- 
a decree on 17th November, 1900, which was affirmed by the 
High Court on 19th February, 1903. The said two minors 
were represented in the suit by their mother, a married wo- 
man, but the defect was not noticed. On 24th August, 1904, 
the decree-holder applied to execute the decree against the 
minors but the execution was stayed as the minors brought a 
regular suit through another guardian for a declaration that 
the decree was not binding on them as they had not been pro- 
perly represented. The first Court dismissed the suit on 31st 
May, 1905, and the decree-holders again renewed their applica- 
tion on 6th June, 1905. The execution was again stayed as the 
minors had appealed against the dismissal of their declaratory 
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suit and the High Court on ist July, 1907, held that the decree 
was inoperative against them. The judgment of the High Court 
is reported ing A. L. J. R, 698. The decree-holders then 
applied on 5th March, 1908, for execution against the remain- 
ing judgment-debtors, the present respondents, who objected 
(1) that there was an understanding by which the decree- 
holders had agreed to realise money from the minors in the 
first instance and (2) that the applications made against the 
minors were inoperative and did not save time as against them 
and the present application was therefore time-barred. The 
lower court held that the understanding relied on could not be 
taken into consideration in the execution department, but 
that inasmuch as the decree against the two minors was de- 


clared inoperative, the previous applications made against 


them were of no effect and the present application was there- 
fore time-barred. 


The decree-holders appealed. 


Sundar Lal (with him Moti Lal Nehru), for the appellant, 
submitted that there was a joint decree against the present 
respondents and the minors and therefore any application 
against any one of them would take effect against all. He 
relied on article 179, explanation I, schedule II, of Act XV of 
1877, Ifin the original suit the minors had been exempted, 
time would have run from the date of the appellate decree 
against the respondents, and they could not be in a better 
position, because the minors were exempted in a subsequent 
regular suit. 


In the new Limitation Act, the matter had been made clear 
in article 182, whereunder if the decree was amended, time 
would run from the date of amendment. 


Satish Chandra Banerji, for the respondents, submitted 
that the result of the High Court's declaring the decree against 
the minors a nullity was that from its inception the decree 
was a decree against the present respondents only, and up 
to the 5th March, 1908, there was no application for execu- 
tion against them. The present respondents could not be 
called joint judgment-debtors with the minors and therefore 
any execution against the minors would not be execution 
against them. No decree was passed jointly against the 
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minors and the respondents within the meaning of expln. 
I, art. 179, Limitation Act. 


~ Under section 235, Act XIV of 1882, the decree-holder 
named the person against whom the decree was sought 
to be executed and specified the property he sought to attach. 
The previous applications were.therefore directed against men 
in, the street, and could not be treated as applications in 
accordance with law. 

Chattar ¥. Newal Singh, [1889] I. L. R., 12 All, 64. 

It has been held that a judgment-debtor may show that 
a previous application for execution against his co-judgment- 
debtors was barred by time.* He may then surely show 
that the previous application was directed against persons 
who were not his co-judgment-debtors at all. 


Sundar Lal was heard in reply. 


The judgment of the Court was delivered by 


KNOX, J.—Lalta Prasad was one of two decree-hold- 
ers in whose favour a decree was passed for the recovery of 
money from certain judgment-debtors, two of whom were, at 
the time when the decree was passed, minors, vis. Kundan 
Lal and Balbhadar Prasad. The decree was passed jointly 
against them under the guardianship of their mother, a married 
woman whose husband was alive, and against others who 
were majors at the time. The decree bears date the 17th 
November, 1900. It was carried into appeal up to this Court 
and the decree was affirmed on the 19th April, 1903. There- 
after execution was taken out against the minors on the 24th 
August, 1904. When these execution proceedings were being 
taken out the minors were still represented by the lady who 
had represented them throughout the suit. It then occured 
to the minors or some one on their behalf that the decree 
so far as they were concerned was a decree that could be 
challenged, inasmuch as, when it was obtained the person 
who purported to represent them was not legally qualified to 
do so. They accordingly brought a suit to have the decree 
set aside and the execution proceedings were for the time 
stayed by order of the court. The suit was dismissed by the 
court in which it was first brought and the decree-holders at 


i Harendra y. Sami Lal, [1899] I. L. R., 27 Cal, 210.—Ep, 
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once resumed their application for execution again naming 
the lady already mentioned as guardian. In the meanwhile an 
appeal was brought on behalf of the minors and on the 1st July, 
1907, it was held, by this Court, that the decree obtained on 
the 17th November, 1900, was inoperative as against the 
minors, ‘Thereupon, the decree-holders lost no time in taking 
out execution proceedings against the other defendants. The 
defendants raised two objections; firstly, that there was an 
understanding between the decree-holders and themselves that 
the decretal money should bein the first instance realized 
from the property of the minors, and secondly, that the appli- 
cation in the years 1904 and 1905 was of no effect and in 
consequence the present application was time-barred. 


The court very properly refused to go into the former of 
these objections. As regards the latter it held that the appli- 
cation was time-barred. It accordingly rejected the application 
for execution and the decree-holder, Lalta Prasad, under the 
guardianship of Gajadhar, comes here in appeal. 


He contends that the execution taken out by him in 
1904 and 1go5, though taken out against the minors only, 
are, under the provisions of article 179, schedule II, Act XV 
of 1877, applications which take effect equally against the 
present respondents, and if they be held good, then the 
present application is not time-barred. On behalf of the 
respondents it was contended that the decree being, so far 
as the minors were concerned, null and void, the applications 
of 1904 and 1905 were applications to execute a null and 
void decree and cannot have the effect of keeping the decree 
alive against the other judgment-debtors. 


No case directly bearing upon this question has been 
placed before us and the matter is not free from difficulty. 
But after careful consideration of the words used in explana- 
tion 1 of article 179, schedule H, of the Limitation Act, we 
are prepared to hold that the applications at the time when 
they were made, namely in 1904 and 1905, were applications 
in accordance with law to the proper court for execution. 
Although for the purposes of section 235 of the old Code 
of Civil Procedure they were inthe names only of Kundan 
and Balbhadar and the guardian who was not a legally quali- 
fied guardian, yet in effect they were as if they ran in names 


VOL. VL] HIGH COURT. "363 


of the other judgment-debtors also; or to use the exact words 
of explanation 1, although taken out against the minors only 
they did take effect against all the judgment-debtors, 


To hold otherwise in the present case would have this 
effect that the minors would escape from the decree and then 
under the cover of the escape of the minors the majors would 
escape from the effect of the decree and the decree-holder 
would be left fruitless. This being so we think we are not 
putting an undue strain upon the explanation. We hold that 
the application for execution is not time-barred. 


We accordingly set aside the decree of the lower court 
and return the application to the court below with directions to 
readmit it in its orginal number in the register and to dispose 
of it according to lav. Under the circumstances we make no 
order as to costs, 

PLD Appeal decreed. 
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RAMA KANTA DAS MAHAPATRA AND OTHERS 
VErSUS 


SHAMANAND DAS MAHAPATRA. 


Hindu Latww— Family custom—Lineal primogeniture —Ofice of Chowdhuri 
— Disputed succession—Compromise—Certainty, essential to validity 
of customt-—Evidence. 

The evidence to establish a family custom of succession by lineal 
primogeniture must be clear and unambiguous. Such right is not 
established by showing that the ofice of Chowdhuri was held for many 
generations by a member of the family and to the holder of that office 
certain lands were assigned as a part of his remuneration, where it appears 
that the grant was of an office only, and to an individual, to be held 
during good behaviour, and was clearly revocable at the pleasure of the 
sovereign, by whom it might be conferred, not merely on the eldest son, 
but upon any member of the family, or, indeed, on anybody. 

Where no family custom of succession by lineal primogeniture, pro- 
perly so-called, existed during the period of native rule, and as regards 
the subsequent period, after the British conquest, it was clear that, when- 
ever the holder of the estate died leaving more than one son, the right of 
the eldest son was challenged in the courts, and the litigation invariably 
ended in a compromise under which the younger sons obtained a share 
of the estate very much in excess of the maintenance to which, had the 
custom existed, they would have been entitled, /e/d that the evidence 
entirely failed to give to the alleged custom the ¢haracter of certainty 
which was essential to its validity. 


Seuble: A family custom of succession to an estate not absolutely 
owned by the family cannot exist. 


APPEAL from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal, which reversed a 
judgment and decree of the Court of the Subordinate Judge 
of Cuttack. 

Suit for partition of joint family property. 

The pedigree to explain the relationship existing between 
the various parties to the suit will be found in their Lord- 
ship’s judgment, 
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In the year 1805, the property of the family consisted of 
two estates known as Killa Talmunda and Taluk Aranga. On 
the 29th July in that year a settlement of the first named 
estate was made in the name of Tribikram Das. He died 
in the year 1818, and the name of his son Jaganath Das was 
entered in his stead in the Government Registers. This led 
to a suit by Sudarshan Das, the second son of Jugal Kishore 
Das, to recover possession from his nephew of a one-half share 
in the whole estate movable and immovable. The litigation 
ended in a compromise on the 2nd February, 1822, by which, 
in lieu of his share of the whole estate, he was granted certain 
of the valuable movable property, some houses and lands, a 
sum of money in cash, and the Taluk Benahas in perpetuity 
subject to the payment of the net profit derived therefrom in 
= excess of Rs. 550 per annum to Jagannath Das and his heirs. 
On the other hand Jagannath Das also agreed that he and 
his heirs should not sell, gift, mortgage, or lease the re- 
maining portion of the estate without the consent of Sudar- 
shan. 


In the year 1834 Jagannath Das and his brother Haladhar 
Das separated in mess. The former had contracted debts 
and on the 28th March, 1837, an 8 anna share in Killa Tal- 
munda was sold in execution of a decree against him and 
purchased by Gobardhan Das. On the 6th April, 1837, 
Haladhar Das instituted a suit in the Court of the Sadar 
Amin, at Balasore, to recover from Jagannath Das the remain- 
ing 8 annas of Killa Talmunda, and on the 24th July, 1837, 
judgment was delivered in his favour. The Court held that 
the estate was ancestral, that up to that date the expen. 
ses of both parties had been defrayed from the profits, 
and that Haladhar Das was entitled to an 8 anna 
share. 


A separate suit was also instituted by him in the Court 
of the Principal Sadar Amin of Cuttack to recover possession 
an 8 anna share in Taluk Aranga. The other 8 annas was 
also sold in execution of decree. This litigation was also 
. eventually compromised. On the 11th’ March, 1838, Jagannath 
Das executed an agreement; on the 14th March, 1838, he 
presented a petition to the Sadar Amin, at Balasore setting 
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out the terms of the compromise, and on the same date an 
order was made giving effect to its terms, 


On the 31st May, 1838, the Principal Sadar Amin of 
Cuttack also made a decree in accordance with the com- 
promise, The result was to award to Haladhar a 4 anna share 
in Killa Talmunda in absolute proprietary right. 


At the time of the settlement in 1842, Killa Talmunda 
was partitioned, and the 8 anna share belonging to this family 
was constituted into a separate estate under the name of Mahal 
Shamsunderpur. 


Jagannath Das died in the year 1862, and was succeeded 
by his son Dinabandhu Das. He died in the year 1871, and 
the name of his eldest son, Harihar Prashad Das, was recorded 
in his stead in the Revenue Registers. At that time and for 
many years subsequently Dinabandhu Das’s younger sons, 
Rama Kanta Das and Balabhadra Prashad Das (Appellants 
Nos. 1 and 2), were minors. They have all along lived 
in the family house and been supported from the joint 
estate. 

On the 18th August, 1885, Harihar Prashad Das died. A 
dispute then arose in regard to mutation of names, On the 
3rd June, 1887, an order was made by the Revenue Court 
directing the entry of Jagadanand’ Das’s name, and on his 
death on the 18th August, 1892, the name of the Respondent, > 
Shamanand Das, was entered in his place. l 


The present suit was instituted by the Appellants on the 
16th August, 1897, in the Court of the Subordinate Judge of 
Cuttack against the Respondent to recover possession of 
their shares in the joint estate of the family. The plaint sets 
out the facts as above stated. 


A written statement was filed in defence. The principal 
defences raised were that the estate was impartible, and the 
succession thereto was governed by the rules of lineal primo- 
geniture; that certain of the properties claimed were not 
joint ancestral estate, and that the suit was barred by 
limitation. i 

After recording evidence both oral and documentary the 
said Subordinate Judge decided that a custom by which the 
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estate descended to a single heir was not proved, that all the 
property in suit was joint property, and that the suit was not 
barred by limitation. He accordingly made a decree granting 
the Plaintiffs the relief claimed by them, 


Against the said decree the Respondent appealed to the 
High Court of Judicature at Fort William in Bengal. The 
said High Court delivered judgment, and decided that the 
evidence on the record was sufficient to establish a custom by 
which the properties in suit descended to a single heir accord- 
ing to the rules of lineal primogeniture. No finding was given 
on any other issue and a decree was accordingly made reversing 
the said decree of the Subordinate Judge and dismissing the 
said suit with costs. (See I. L. R., 32 Cal., 6.) 


Against the said decree of the High Court the Plaintiffs 
appealed to His Majesty in Council. 


Leslie De Gruyther, K.C. (D. Eddrs with him), submitted 
that there were two points for determination, namely, first, 
what was the nature of the tenure attaching to the property 
in dispute defore 1803 A.D., and second, after 1803 A.D. 
The documentary evidence showed that the office of 
Chowdhuri was bestowed and confirmed by the ruling power 
for fiscal purposes. It was so confirmed in favour of Raghu- 
nath Paharaj. But there was an entire absence of title to 
. the zamindari in the Chowdhuri who was merely the medium 
for collecting the revenue. He contended that the Chowdhuri’s 
tenure was not such as would pass by inheritance, and cited 


G. Toynbee, “Ae History of Orissa, from 1803 to 1828. (Calcutta, 1873). 
James Peggs, Orissa: [ts Geography, Statistics, History, etc. (1846). 


A. Stirling, An Account, Geographical, Statistical and His/orical, of 
Orissa Proper or Cuttack. 


Hunter, Statistical Account of Bengal, Vols. XVHI and XIX. 


After 1808 the name “Chowdhuri” was changed into 
“ Bhunia” which meant a chief holding land, but the title to 
the office although hereditary was always subject to the con- 
firmation of the ruling power. He submitted that there 
was no proof that before 1805 the ownership vegted in the 
holder of the office, and that the zamindari devolved on 
sliccession by the special custom of lineal primogeniture, 
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He discussed the evidence and contended that the suits 
brought by Sudarshan and Haladhar Das for recovery of 
their share of the family property, and their practical 
success in those suits completely negatived the existence 
of the alleged custom. He submitted that the defendants 
had failed to prove by clear and unambiguous evidence that 
the alleged custom of the family was ancient and invariable, 
and cited 


Perumal Sethurayar v, Ramalinga, [1866] 3 Mad. H. C. R, 75, 77. 


Ramalakshmi Ammal v, Stuanantha, [1872] 14 M. 1. A., 570,585—6 ; 
sc. 17 W. R. 553. 


He contended that the mere assumption of the title 
‘Paharaj’ did not indicate that they were Rajahs, and in 
fact there wasno mention of these chiefs in the books of 
history of that period. He cited 


“Twenty-five questions addressed to the Rajas and Chiefs of the 
Regulation and Tributary mahals in 1814.” 


Sir Robert Finlay, K. C. (Kenworthy Brown with him), 
submitted that there was satisfactory evidence to establish 
that the land devolved with the office of Chowdhuri on the 
eldest son of the family. What was given to the plaintiffs 
in the suits mentioned was not their skare of the property 
which was impartible but sufficient property by way of 
maintenance only. 


He submitted that the effect of government settlement 
was the recognition of title in the zamindar and cited 

The Collector of Trichinopoly v. Lekhamani, [1874] 1 1. A. 282, 313 ; 

S. C. 21 W. R. 358. 

It was proved that the eldest son always assumed the 
title of ‘Paharaj’ with due performance of the installation 
ceremonies, and that was a strong circumstance in favour of 
the alleged custom. 


He cited 
Nitr Pal v. Jaipal, [1896] 23 L A. 147, 149-56;5.C, L L. R. 19 
All, 1. 
Mohesh Chunder x. Satrughan, [1902] 29 1. A., 62; S.C, LL R., 29 
Cal. 343. 


Kenworthy Brown followed, 


$ 
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L. De Gruyther in reply, submitted that the fact that the 
land was given to the Paharaj as “Nankar” indicated that 
he was not the owner. At its best the evidence showed that 
the estate was held under the native rulers as a military or 
fiscal Jagir by virtue of grants made from time to time, 
but was not heritable estate. In any case, succession to the 
property was in fact regulated by the ordinary Hindu Law 
and it might be that after the settlement with the British 
Government incidents of the old tenure or the old usage of 
the family were discontinued. He cited 


Raj Kishen v. Ramfoy, [1872] 1. L. R., 1 Cal., 186, P. C. 


The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE.—The question for determination 
in this Appeal is whether the succession to the estate to 
which it relates is governed by a family custom of succession 
by lineal primogeniture, or by the ordinary Hindu Law. The 
estate is considerable, the major portion of it being com- 
prised in two mahals named Killa Talmunda and Taluk 
Aranga, situated in the district of Balasore, in the Province 
of Orissa, The parties to the suit are members of the same 
family, the Appellants representing a junior, and the Respon- 
dent the senior, branch of it. The Appellants were Plaintiffs 
in the suit, in which they alleged that the family, was an 
undivided family governed by the Mitakshara School of 
Hindu law, and claimed partition of the family property 
under that law. The Respondent, in his written statement, 
asserted that “according to the custom obtaining in our 
family from a very remote period, the eldest son of the 
eldest branch of the family becomes the szalik of all pro- 
perties, and his younger brothers are entitled to maintenance 
only without having. any share in them.” Upon the issue 
thus raised, the Subordinate Judge of Cuttack found in favour 
of the Plaintiffs, but his decision was reversed on appeal by 
the High Court at Calcutta. 


The family is a Brahmin family long established in 
Cuttack, members of which are proved to have held the office 
of Chowdhuri, under both the Mogul and the Mahratta rule. 
A great deal of information as to this office is to be found 
in an official Minute by Mr. Stirling (Secretary to the 


CIVIL. 


Deere 


1999. 





Raala KANTa Das 
MAHAPATRA 


Ue 
SHAMANAND Das 
MAHAPATRA. 


Sir Andrew 
Scoble. 


RAMA KANTA DAS 
MAHAPATRA 


Ue 
SHAMANAND DAS 
MAHAPATRA. 
Sir Andrew 
Scoble. 


370 PRIVY COUNCIL (A. L. J. K. 


Commissioner) on Tenures in Orissa, dated roth October, 1821, 
to which their Lordships have been referred by Counsel on 
both sides, and which appears to be a very carefully-drawn 
and reliable document. According to this Minute, under 
the government of the Gajpati native sovereigns, the country 
was divided for fiscal purposes into districts called Bissee and 
Khund, over each of which were placed two officers one 
called Bissoee, or Khund-adipati (terms signifying chief of 
a division) and the other an accountant, called the Bhoee 
Mool. On the introduction of Todur Mulls revenue settle- 
ment, under the Mogul government, somewhere about A.D. 
1580, Mr. Stirling says:— 


“The titles of Khund-adipati and Bissoee became lost entirely in 
the more familiar designation of Chowdree (chief), a word introduced 
from Bengal and Upper India, though, probably, not unknown before 
in the province, and the Bhoee Mool received the appellation of the 
canoongoe willaity (country or provincial canoogoe). The portion of 
the pergunnah under the more immediate charge of each was called 
talooka, and the managers generally talookdars. 


There does not appear. to have been any change in the 
position of these officers under the Mahratta government, 
and Mr. Stirling came to the conclusion that there exists 


ample ground for asserting the Mogul and the Mahratta talookdars, who 
formerly managed and collected the revenues of so considerable a 
proportion of the district with the designation of chowdrees and canoogoes, 
were the hereditary revenue and police officers of the old Hindoo 
government under another name.” 


The remuneration of these officers appears to have been 
an assignment of rent-free land called “nankar,” and the right 
to certain perquisites or “russooms.” As regards the owner- 
ship of land, Mr. Stirling observes :— 


“The chowdree has been generally off-hand assumed to have been 
a proprietor of land, though the word is obviously only a title given to the 
head officers (or talookdars) of a pergunnah, and which in modern 
times has been adopted by the headman of neaily every hereditary art, 
profession, and bazaar. . . . Nobody, I believe, ever supposed for 
a moment that the person called canoongoe by the Moguls was other 
than a mere servant of government, though succeeding by regular 
inheritance to his office. . . . There is obviously no more reason 
to assume that the chowdrees or chiefs of pergunnahs were the 
proprietors of the land comprised in them than that the canoongoe 
talookdars were—a conclusion from which most minds would probably 
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revolt, however predisposed to see an absolute European landlord in every 
superior revenue manager connected hereditarily with the soil. 


But as regards the offices held by both chowdrees and 
canoongoes, Mr. Stirling goes on to say:— 


Their tenures were certainly generally heritable, though cases of re- 
moval were of frequent occurrence, and all the larger holders found it 
convenient to obtain a sunnud of appointment, or, say, of confirmation, 
on succeeding to their inheritance. The very unscrupulous manner in 
which the right of ouster was exercised by the native rulers, as is obvious 
from the frequent occurrence of the word éughueyyoor (or change) in 
the sunnuds, might lead to a conclusion unfavourable to their acknow- 
ledged title to transmit hereditarily, and furnishes, at all events, a strong 
ground of presumption that they were regarded as officers of trust, 
liable to be called to account for their conduct. 


But, he concludes, 


itis my decided opinion that, from the hereditary character pervading 
so remarkably all the institutions of the Hindoos, they at all times 
possessed an imperfect title of property in their offices, which was 
distinctly admitted and recognized by the practice of the Mogul 
government 

In the light of these general considerations, their Lord- 
ships have carefully examined the evidence produced by the 
Respondent in support of his claim. It consists mainly of 
two ancient documents, as their Lordships are unable to 
attach much importance to admissions made in recent years 
by members of the family. The first of these documents is 
called an “Appeal of Gopinath Paharaj Chowdhuri to the 
Public for Testimony.” The date is wanting, but it must 
have been written at some time between A.D. 1729 and 1745. 
It is addressed to all officials, ryots and cultivators of Sarkar 
Biro—which is presumably the talooka of the applicant—and 
recites that :— 

A Sanad of former ages of the time of the Emperor Jahangir 
bearing the seal of Rashid Beg Khan granting for salary 155 batis of 
land as nankar, subject to service as Chowdhuri of the aforesaid Sarkar, 
has become very old and owing to the paper being worm-eaten and worn 
out, it was not capable of being preserved for future time; therefore, 
in 1137 Amli (A.D. 1729) it was shown to every gentleman, to men of 


respectability and all residents and amlas and functionaries of the said 
Sarkar. 


It was therefore requested that “those acquainted with 
the facts” will 
öl 
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prove the document as well as the fact that the forefathers of this 
applicant from past ages discharged the duties of Chowdhuri of the said 
Sarkar in consideration of the nankar zamindari and that this applicant 
also keep in attendance in the office of Thanadars and Amins and gets 
the revenue paid. 


It does not appear whether anybody complied with the re- 
quest that he should “record his evidence on this paper”; 
but on the back is an endorsement: “155 batis of land under 
former Sanads assigned as nankar has been confirmed and 


granted to Chowdhuri Paharaj,” and particulars of the land 
are given. 


The second document is a Sanad dated in A. D. 1745 and 
granted to the eldest son of the Gopinath just mentioned. 
It is addressed to the Mutsaddis and other functionaries of the 
mahals described in the Schedule and recites that : 


The office of Chowdhuri under Sanads of former officials was for ages 
vested in (the ancestors of) Raghunath Paharaj. Now he has appeared 
before his Honour, and has made a representaion, and his loyalty, 
truthfulness and his services have become disclosed. Therefore he is 
appointed as before to the office of Chowdhuri of the said mahals. It is 
required that you all will conduct all businees of the said pergunnahs as 
before in consultation with him and by his advice . . . and you will leave 
to him all that is customary for the Chowdhuri and in respect of the nankar 
as was the practice before. The said Chowdhuri is required that he 
will not in the slightest degree omit to fulfil his duties loyally, and for 
the benefit of the Sarkar and for the welfare of ryots. He will appro- 
priate the profits of the dastur and nankar lands as before, and he will 
pay the proper rent of the jaghirdars under him year by year according 
to ancient usage, and be will make such endeavours as will make 
manifest his great loyalty and services daily, even more than before, then 
he will get his reward. 


On the back of the Sanad is an endorsement “Chowdhuri’s 
office confirmed in favour of Raghunath Paharaj Chowdhuti,” 
together with particulars of fifteen mahals, which do not cor- 
respond with those mentioned in Gopinath’s document, or 
those in dispute in this suit, 


These documents have been recited at length because, as 
already observed, they form the only reliable evidence of the 
status of the family under successive native governments. In 
the opinion of their Lordships, they fall far short of establish- 
ing the claim of the Respondent. They show, indeed, that the 
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office of Chowdhuri was held, for many generations, by a mem- 
ber of the family, and that to the holder of that office certain 
lands were assigned as a part of his remuneration, Butthe grant 
was of an office only, and to an individual, to be held during 
good behaviour. It was clearly revocable at the pleasure of 
the sovereign, by whom it might be conferred, not merely on 
the eldest son, but upon any member of the family, or, indeed, 
on anybody. In the nature of things, the office could only be 
held by one person at a time, and, as Mr. Stirling points out, 
such offices were “generally heritable”; but these consider- 
ations, though they may suggest a presumption, are not suffi- 
cient to establish a right. For this purpose, the evidence 
must be clear and unambiguous, which, in this case, it is not. 
Besides, it is hard to see how a family custom of succession to 
an estate not absolutely owned by the family could ever have 
existed. 


So far, therefore, as relates to the period of native rule in 
Cuttack, the case of the Respondent fails. It remains to en 
quire whether, after the British conquest, there was any recog- 
nition of the existence of such a custom, either by the family 
or by the Government. 


The conquest of Cuttack took place in 1803, and by a 
Proclamation, dated the 15th September, 1804, the British 
Government declared its intention to adopt “such a plan for 
the settlement of the landed revenue of the Province, ... as 
may be most conducive to the prosperity of the country and 
to the happiness of the inhabitants.” With this view, it was 
ordered that a settlement of the land revenue should be “con- 
cluded in all practicable cases with the zamindars, or other 
actual proprietors of the soil (unless when disqualified by no- 
toriously bad character or other good and sufficient cause) for 
the period of one year,” on the expiration of which further 
settlements would be made “with the same persons (if will- 
ing to engage, and they shall have conducted themselves to 
the satisfaction of Government)” for further periods of three, 
four, and three years respectively at gradually enhanced rates, 
At the end of these eleven years, in 1822, a permanent settle- 
ment would be “concluded with the same persons (if willing 
to engage, and they have conducted themselves to the satis- 
faction of Goyernment, and if no others who have a better 
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claim shall come forward) for such lands as may be in a suffi- 
ciently improved state of cultivation to warrant the measure 
on such terms as Government shall deem fair and equitable.” 


In the following year, Regulation XII of 1805 was passed, 
confirming and explaining this Proclamation, from sections 2 
and 4 of which it appears that the first settlement was made 
with the persens in possession of the lands, and that the settle- 
ment extended to “Mogulbundy territory of the zillah of 
Cuttack,” in which the lands now in suit are situated; and 
by section 36 it was provided that “nothing herein con- 


‘tained shall be construed to authorize the’ division of 


the land comprised in any estates in the zillah of Cuttack, in 
which the succession to the entire estate devolves, according 
to established usage, to a single heir,” in which cases Regu- 
lation X of 1800 was to apply, and the Courts were directed 
to give effect to “the local custom of the country.” Gene- 
rally, however, these newly formed estates were declared to be 
descendible like other descriptions of property to all the heirs 
of the deceased proprietor, according to the Hindu or Maho- 
madan law of inheritance, as the case might be, and to be 
liable to partition when devolving on two or more heirs. Re- 
gulation XI of 1816, which exempts certain tributary estates 
in Cuttack from partition, does not appear to apply to the 
estate in question in this suit. 


It will have been noticed that, in the Proclamation, the 
settlement is to be made “,with the zamindars or other 
actual proprietors of the soil.” In Mr. Toynbee’s Sketch of 
the History of Orissa from 1803 to 1808 (p. 26) an explana- 
tion is given as to the persons included in the designation of 
zamindars :— 


“ During the confusion which ensued between 1801 and the British 
acquisition of the Province in 1803, it seems most probable that the 
chaudharis, hanungos, mokadams, and other persons entrusted with collec- 
tions in estates held £/as, or who had given agreements to the amis to 
pay the lump sums due from other lands, assumed the title of zamindar, 
and claimed to hold the land itself in virtue of hereditary right, valid or 
invalid, as the case may be, to collect its rents. Broadly speaking, there- 
fore, the samindars of Orissa were, at the time of the British acquisition, 
either principal so#adams with a hereditary right of collection, but with- 
out any right, title, or interest in the land itself ; or Government officers, 
chiefly chowdharis and kanungos, in charge of collections,” 
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It now becomes necessary to trace the history of the family CIVIL. 
and their estate after the advent of the British Government, 


and this history wlll be more easily understood by reference — 
: Rama KANTA Das 


to the subjoined pedigree :— MAHAPATRA 
A Jugal Kishore Das. j. 
SHAMANAND DAS 
MAHAPATRA, 
Tribikram Das. Sudarshan Das. S Air 
Scoble, 

Jagannath Haladhar Gadadhar 
Das. Das. Das. 

Dinabandhu Gokulanand 
Das. Das. 


| 


Harihar Prashad Rama Kanta Balabhadra Prashad 
Das. Das. Das. 


ed 





Jugadanand Shamanand Sachitanand 
Das. Das. Das. | 
Shamsundar Raj Narayn Ram Prasad 
Das. Das. Das. 


From their pedigree it appears that Jugal Kishore left two 
sons, Tribikram and Sudarshan, the elder of whom, Tribikram, 
entered into successive engagements with the British Govern- 
ment from 1805 to 1818, when he died. The second of these en- 
gagements, for three years, from 1805 to 1808, is printed in the 
Record, and is dated 29th July, 1805. Itis addressed to the 
ryots, cultivators, mokadams, and sarbarakars of Killa Tal- 
munda, and recites that Bir Bikram Paharaj, according to 
usual custom, and in consideration of good services rendered 
by him in 1804, and also in consideration of the fact that he 
had “signed the settlement decision for 1213 to 1215 Amli 
for an annual Jama of Rs, 1,154-13-5.... and duly submitted 
the kabuliat and kistbundi in this Court, is confirmed.” No in- 
ference can be drawn from this document, which is in common 
form, and is limited, as might be expected, to the grantee’s 
liability for the revenue demand. 

Tribikram died in 1818, and by an order of the Collector 
of the District, dated 11th March, 1818, the zamindari was 
recorded in the name of Chowdhuri Jagannath Das, son of 
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the deceased, and the revenue was realized from him by the 
Government.” Thereupon, Tribikram’s younger brother, Su- 
darshan, filed a suit claiming “a half share of the zamindaris 
belonging to the estate” of his grandfather and father, and a 
half share of the cash and value of movable properties belong- 
ing to the estate of his father. This suit was compromised 
upon terms which secured to the claimant far more than the 
maintenance allowance to which he would have been entitled 
had the succession to the estate been governed by the rule of 
lineal primogeniture, and which further bound his nephew and 
his heirs neither to sell nor in any way to hypothecate the 
zamindaris whithout the consent of the younger branch of the 
family, This condition, however, soon seems to have been 
broken, for it appears from Government records that in 1837, 
one Gobardhan Das purchased a half share in the zamindari 
at an auction sale; and that subsequently Haladhar Das, the 
younger brother of Jagannath Das, brought a civil suit in 
respect of the other half share and obtained a decree, “ and 
thereafter he, the said (Haladhar Das) of his own accord, gave 
out of the same a four annas share to Chowdhuri Jagannath 
Das and made a petition for the remaining four annas share 
being recorded in his own name.” This was accordingly done, 
and the zamindari was entered in the Government records 
as the zamindari of Chowdhuri Jagannath Das Paharaj and 
Haladhar Das and Gobardhan Das by an order dated 27th 
July, 1842. It should be noted here that Haladhar, as a 
matter of fact, brought two suits, one fora half share of Killa 
Talmunda and the other fora half share of Taluk Aranga, 
and obtained ex parte decrees in both suits, in the absence of 
his brother from the district ; but a final agreement was made 
on his brothers return, in which it is admitted that “there 
is no practice in the family about partition on account ofa 
brother’s share” and Haladhar, as the result of the litigation, 
merely obtained a four annas share in the zamindari of Killa 
Talmunda “on account of his maintenance allowance,” and 
relinquished his claim to any share in Taluk Aranga, and all 
other movable and immovable properties possessed by the 
defendant, and to the costs of the suit. 


Jagannath died in 1862, leaving an only son Dinabandhu, 
so that in this instance no question of primogeniture could 
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arise. Dinabandhu died in 1871, leaving three sons, one by 
his first wife, named Haribar, and two by his second wife, 
named Rama Kanta and Balabhadra, the present Appeal- 
lants, both of whom were minors at the time of their father’s 
death. Harihar’s name was entered on the Revenue Registers 
without objection; and on his death in 1885, his widow 
Saraswati Debi applied for registration of her name as mother 
and next friend of her infant son Jagadanand. The present 
Appellants objected on the ground of their being joint owners 
of ancestral property, in answer to which the applicant assert- 
ed that the law of primogeniture applied to the family. The 
Revenue Court declined to go into the question and decided 
the case upon a technical ground, referring A parties to the 
Civil Court for the determination of the question of custom. 
This suit was thereupon brought. The Subordinate Judge 
found that the custom was not proved. The High Court held 
it established that “ the rule of primogeniture has uninterrup- 
tedly governed the devolution of property in the family for a 
long period of time both before and after the British occupation.” 


Their Lordships have already stated their reasons for hold- 
ing that no family custom, properly so-called, existed during 
the period of native rule. As regards the subsequent period 
it is clear that, whenever the holder of the estate died leaving 
more than one son, the right of the eldest son was challenged 
in the Courts, and the litigation invariably ended in a compro- 
mise under which the younger sons obtained a share of the 
estate very much in excess of the maintenance to which, had 
the custom existed, they would have been entitled. The evi- 
dence entirely fails, in their Lordships’ opinion, to give to the 
alleged custom the character of certainty which is essential to 
its validity ; and this being so, it seems to their Lordships that 
the decision of the High Court cannot be supported, and they 
will humbly advise His Majesty to reverse that decision and 
in lieu thereof to direct that the decree of the Subordinate Judge 
be confirmed and the appeal to the High Court dismissed with 
costs. 

The Appellants must also have their costs of this Appeal. 

Sanderson & Co, solicitors for the appellants. 

T. L. Wilson & Co, solicitors for the respondents. 

B. D. Appeal allowed, 
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RAM CHARAN AND OTHERS 
VEVSUS 
RAM DASS* 
Hindu law—Mitakshara—Father’s personal debt—Acknowledgmeni— 
Decree on foot of the debt—Pious duty of son—Limitation Act (XV 
of 1877) sections 7, 9, 19, schedule IT, article 120. 

A decree was obtained on foot of a debt incurred by the father in a 
joint Hindu family against him alone in November, 1902. The loan 
was advanced in September, 1897, and the father acknowledged his labili- 
ty respectively on July 19, 1899, and on August 22, 1902. The plaintiff 
was a minor. In a suit by the plaintift against the sons of the debtor after 


the failure of the execution proceedings, the defence was that the suit 
was time barred. 


fleld that the effect of the acknowledgment was thereby to create a 
new period of limitation, and that it did not operate to give a new cause 
of action entitling the plaintiff to rely on section 7 of Act XV of 1877, 
but that the decree which had been obtained against the father con- 
stituted a debt and obligation which the sons were botnd to discharge. - 
Narsingh Misra y. Lalji Misra, l. L. R 23 AIL, 206, referred to. 

SECOND APPEAL from a decree of. H. E. Holme, Esq., 
District Judge of Jhansi, confirming a decree of Babu 
Pramatha Nath Banerji, Subordinate Judge of Jhansi. 

Sundar Lal (for whom Baldev Ram Dave), R. K. Sorabji, 

and Stal Prasad Ghose, for the appellants, 

Durga Charan Banerji, for the respondent. 

Suit to enforce pious liability of a Hindu son in respect of 
a judgment debt due against the father. 

The material facts will appear from the judgment of the 
Court. 

The following judgment was delivered by 

RICHARDS, J.—This appeal arises out of a suit instituted 
against the sons of a deceased Hindu on foot of the alleged 
debt of their father, A suit was instituted in July, 1402, 
against Chhote and his sons to recover the money lent to 
Chhote. The plaintif in that suit was the plaintiff in the 

° S. A. No. 1136 of 1907. 
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present suit, who was the son of Lachmi Narayan who had 
originally lent the money to Chhote. It was alleged in 
that suit that the debt was the joint debt of Chhote’s 
family incurred by Chhote as the-manager. It was held that 
the debt was not incurred by Chhote as a manager of the 
family but that it was his own private debt. The result 
was that the suit was dismissed against the sons of 
Chhote, but a decree was made against him in Novem- 
ber, r902. Chhote died and some attempts were made 
to execute the decree against the present defendants, but 
they succeeded in resisting the execution contending that 
a separate suit was necessary. The plaintiff then instituted 
the present suit. It appears that the first item of the money 
lent was advanced in September, 1897. There was an ac- 
knowledgment given by Chhote on the 19th of July, 1899, and 
again on the 22nd August, 1902. The defendants contend 
that the cause of action arose in the life time of the defendants’ 
father. They admit that the acknowledgment of the 19th 
July, 1899, would have prevented the claim’ being barred up to 
the 19th of July, 1902, but they contend that inasmuch as no 
further acknowledgment was given until the 22nd August, 
1902, the debt as against Chhote was then barred, that no sub- 
sequent acknowledgment could have any effect, and the suit 
being barred against Chhote there was no pious obligation 
upon them to discharge the debt. We are inclined to think 
that the defendants are right in this contention and that if 
there was nothing more in the case than the acknowledgments 
given to the plaintiffs by Chhote the suit would be barred. We 
think that the effect of the acknowledgment was merely to 
create a new period of limitation from the i9th July, 1899, 
and we do not think that the plaintiff can say that that 
acknowledgment operated to give him a new cause of action 
which would entitle him to rely on section 7 of Act XV of 
1877. It, however, appears that the prior suit was instituted 
on the 8th of July 1902, that is to say, within three years of 
the acknowledgment given on the 19th July, 1899. A decree 
was obtained in November, 1902, and it is not pretended that 
that decree could not have been enforced at the date of the 
institution of the present suit if Chhote were then alive. The 
plaintiff argues that this decree was a debt and obligation 
which it is the pious duty of the defendants to discharge as the 
52 
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sons of Chhote. We have been referred to the passage in 
the Mitakshara setting forth the obligation of the sons and 
grandsons and it is contended that the words do not extend 
to a judgment or a decretal debt as distinguished from the 
original debt. As against this it must be remembered that 
but for the introduction of the law of limitation the liability 
of the sons and grandsons to discharge the original debt 
would have continued so long as any of them were alive. 
Although it was not strictly necessary to decide the question, 
a similar view was taken by a Bench of this Court in the case 
of Narsingh Misra v. Lalji Misra (1). At page 208 the learned 
Judges say: “There is no doubt that if an obligation has 
ceased to be enforceable against the father it has ceased to be 
enforceable against the sons; but in this case the plaintiff in 
showing that at the date of his suit there was an obligation 
which he could have enforced against the father had he been 
alive, has not to'rely only on the original bond, inasmuch as 
within the period of limitation allowed he had put the bond 
in suit and had obtained a decree upon it, which might have 
been enforced against the father when the plaintiff brought 
his suit against the sons. This, we think, is a good answer to 
the pleas urged on behalf of the appellants.” As to the 3rd 
ground of appeal we do not think this is open after the defen- 
dants have successfully resisted execution of the first decree 
on the ground that a new suit was necessary. As a result 
we dismiss the appeal with costs including, in this court, fees 
on the higher scale. 


Appeal dismissed. 
(1) [1901] 1. L. R., 23 AIL, 206. 
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MUSAMMAT DHUMAN 
UEFSUS 


SYED ABDULLA KHAN. 


Torts— Maticious prosecution—A mount of damages—Second appeal. 
The question of the amount of damages is a question of fact and it is 
not open to the High Court to interfere in second appeal upon such a 
question. 


Banse Madhab Chatterjee y. Bhola Nath Banerjee, [1868] 10 W. R. 164, 

and Jageswar Sārmav. Dina Rant Sarima,{1898] 3 C. L. J., 340, referred to. 

SECOND APPEAL against a decree of H. E. Holme, Esq, 

I. C. S., District Judge of Jhansi, confirming a decree of Babu 
Pramatha Nath Banerji, Subordinate Judge of Jhansi. 


Suit for damages for malicious prosecution. 


Musammat Dhuman, the appellant, filed a criminal com- 
plaint against the respondent Nawab Abdulla Khan charging 
him with stealing the ornaments, which had been on the person 
ofa girl named Shirin Jan and which, it was alleged, belonged 
to the appellant. She also complained that Nawab Abdullah 
Khan had wrongfully confined that girl and a maid-servant. 
The complaint was dismissed by the criminal court. Nawab 
Abdullah Khan thereupon brought the suit, which gave rise 
to this appeal, for damages for malicious prosecution. Both 
the lower courts found that the complaint filed by Musammat 
Dhuman was false to her knowledge and malicious and award- 
ed Rs. 700 as damages. In second appeal it was contended by 


Sttal Prasad Ghosh, for the appellant, that the amount of 
damages awarded was excessive. 


Jagabandhu Phani (for Satish Chandra Banerji), for the 
respondent submitted that the question asto the amount of 
damages was one of fact and could not be raised in second 
appeal. 

He relied on 


Banee Madhub x. Bhola Nath, [1868] 10 W. R. 164. 
Jogeswar Sarma v. Dinaram Sarita, (1898) 3 C. E. J., 340. 
Joharuddeen y. Dabee Pershad, [1870] 13 W. Ra 22. 
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The judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for dama- 
ges for malicious prosecution. It appears that the appellant 
filed a complaint against the respondent charging him with 
having stolen the ornaments which were on the person ofa 
girl named Shirin Jan who eloped with the son of the respon- 
dent. She also complained that the plaintiff had wrongfully 
confined that girl and a maid-servant and she applied for the 
search of the plaintiffs house which was accordingly search- 
ed. The complaint was found by the criminal court to be un- 
founded and was dismissed. In this case the plaintiff sought to 
recover Rs. 500 as damages for loss of reputation and Rs. 499 
as damages for mental and physical suffering. The Court of 
first instance made a decree in the plaintiffs favour for Rs. 700 
and this decree has been affirmed by the lower appellate 
court. Both the courts have found that the complaint made 
by the appellant, which in her defence to the present suit she 
asserted to be true, was false and malicious and without rea- 
sonable and probable cause. That finding is based upon 
legal evidence and we are not satished that it is erroneous. 
The only, question which remains therefore is that of damages. 
If we had to decide that question ourselves, we-should cer- 
tainly hold that the amount awarded was excessive, but it has 
been held by the Calcutta High Court in Banee Madhab Chat- 
terjee v. Bhola Nath Banerjee (*) and Jageswar Sarma v. Dina 
ram Sarma (7) that the qustion of the amount of damages is a 
question of fact and it is not open to the High Court to inter- 
fere in second appeal upon such a question. We are not pre- 
pared to dissent from the view held in those cases, and accord- 
ingly dismiss the appeal with costs. 


P. D. T, Appeal dismissed. 
(1) [1868] to W. R, 164 (2) [1898] 3 C. L. Ja 340. 
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GIRDHARI LAL AND ANOTHER 
VErSUS 
KHUSHALI RAM AND ANOTHER.* 
Code of Civil Procedure (Act XIV of 1882), sections 244, 583—~Decree 
ex parte—sale under— Decree set aside— Second decree satisfied—Sutt 
for possession by judgment-debtor—nol barred. 
Section 583 of the Code of Civil Procedure only applies to a case 
where a party is entitled to a benefit by way of restitution or otherwise 
under a decree passed in appeal. 


K obtained an er parte decree for sale on foot of a mortgage. The 
property mortgaged was sold in execution of that decree and pur- 
chased by the decree-holder who obtained possession. The ex parte 
decree was subsequently set aside and another decree was obtained after 
contest. That decree was satisfied before the property could be sold a 
second time. X, however, continued in possession and this suit was 
brought to recover possession from him. The court below dismissed 
the suit on the ground that.it was barred by the provisions of sections 
244 and 583 of the Code of Civil Procedure, 1882. e/d that section 
583 did not bar the suit. //eéd further that section 244 had no applica- 
tion inasmuch as the decree had been satisfied and the defendant had no 
interest left in the property and the question was not one as to execution, 
discharge or satisfaction of the decree. 

FIRST APPEAL against a decree of M. Muhammad Shafi, 


Esq., Subordinate Judge of Aligarh. 
Suit for possession of property. 
The facts of the case were as follows :— 


The property in dispute belonged to one Tori Singh. On 
his death his widow, his brother’s widow and his minor son 
Chait Singh were recorded as owners of the property. In 
1883, the widow and the brothers widow of Tori Singh, pur- 
porting to act for themselves and for the minor, Chait Singh, 
mortgaged the property to Khushali Ram. On the basis of 
this mortgage Khushali Ram obtained an er parte decree for 
sale on the 23rd July, 1895, and in execution of that decree sold 
the property, purchased it himself on the 20th December, 1897, 
and obtained possession thereof. On an application by Chait 
Singh, the ar parte decree in favour of Khushali Ram was set 
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aside on the 9th December, 1899 On the roth August, 1904, 
however, after contest another decree for sale Was obtained but 
before the sale was carried outa puisne incumbrancer paid off 
the amount of the decree obtained by Khushali Ram. Notwith- 
standing this, Khushali Ram continued in possession of the 
property. On the 7th February, 1905, the mortgagors sold the 
property to the plaintiffs Girdhari Lal and Musammat Lado 
Bibi. The suit out of which this appeal arose was brought by 
Girdhari Lal and Lado Bibi as the transferees from the mort- 
gagors to recover possession of the property. The court below 
holding that the suit was barred under the provisions of sec- 
tions 583 and 244 of the Code of Civil Procedure, Act XIV of 
1882, dismissed the suit. 


The plaintiffs appealed. 


J. N. Chaudri (with whom Gulsari Lal), for the appel- 
lants, submitted that section 583 did not apply to the. 
present case. It referred only to a decree passed in appeal. 
There being no decree passed in appeal in the present case, 
the section had no application. Section 244 also did not ap- 
ply. The question involved in the suit was not one relating to 
the execution of a decree. It was a question of restitution 
and not of execution. The er parte decree passed in favour of 
the defendant had been set aside and therefore all the proceed- 
ings taken in the execution of that decree had become void. 
The second decree had never been executed and so there 
was no right “by which the defendant could remain in posses- 
sion of the property. His position was merely that of a 
trespasser and section 244 could not bar a suit against a tres- 
passer for the recovery of property. Looking at the. question 
from another point of view, the suit was between represent- 
atives of the same party, f.e. the mortgagors; and not 
between representatives of the judgment-debtor and of the 
judgment-creditor. A purchaser of the property sold in 
execution of a decree, though he might be the decree-holder, 
was a representative of the judgment-debtor. A private trans- 
feree from the judgment-debtor was also a representative of 
the debtor. Khushali Ram was an auction-purchaser of the 
property of his mortgagors ; the plaintiffs were private trans- 
ferees from the same persons. Thus in a suit between repre- 
sentatives of the same party, section 244. had no application, 
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Durga Charan Banerji (with him Mohan Lal Sandal), for 
the respondents, submitted that section 244 applied to the 
case and that the plaintiffs had no remedy by a separate suit. 
The plaintiffs should have applied in execution for the recovery 
of the property. Not having done so their suit was barred. 
He relied on 


Prosunno Kumar Sanyal v. Kali Das Sanyal, [1892] I. Le R, 19 
Cal, 983. 


The judgment of the Court was delivered by 


STANLEY, C, J.,—This appeal arises out of a suit for pos- 
session of property which had passed into the hands of an 
auction-purchaser under a sale in execution of an ex parte 
decree which was subsequently set aside. The property in 
dispute belonged to one Tori Singh who left him surviving 
his widow, his sister-in-law and a minor son named Chait 
Singh. These relatives were recorded as owners upon his 
death. In 1883 the widow and sister-in-law purporting to act 
for themselves, and also as guardian of the minor Chait Singh, 
mortgaged the share in question to the respondent Khus- 
hali Ram. A suit for sale.was brought on this mortgage and 
on the 23rd of July, 1895, an ex parte decree for sale was passed 
and in execution of this decree, the property was sold and 
purchased by Khushali Ram on the 20th of December, 1897. 
Chait Singh then applied to have the er parte decree set aside 
and on the 9th of December, 1899, his application was granted 
and the ex parte decree was set aside. In the meantime how- 
ever Khushali Ram had obtained possession ofthe property 
as auction-purchaser. On the roth of August, 1904, a second 
decree for sale was passed but before this sale was carried out 
a puisne incumbrancer paid off the amount of the decree 
obtained by Khushali Ram and thereby satisfied his decree. 
Khushali Ram on payment of the amount due to him 
ceased to have any claim or right to the mortgaged property. 
Notwithstanding, however, that his mortgage was satisfied 
he remained in possession and the suit out of which the 
present appeal has been preferred was then brought by the 
representatives of the mortgagors to recover possession of 
the mortgaged property. The court below has dismissed 
the claim on two grounds, the first being that it is barred 
by section 583 of the Code of Civil Procedure, 1882, and the 
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second that it is barred by the provisions of section 244 of 
the same Code. 


Section 583 has obviously no application inasmuch as 
there was no decree by way of restitution or otherwise passed 
in an appeal. This section only applies to a case where a 
party is entitled to a benefit by way of restitution or otherwise 
under a decree passed in an appeal. As there was no decree 
passed in an appeal the section does not apply. 


As regards section 244 it equally seems to us to have no 
application. Sosoon as the decree of Khushli Ram was satis- 
fied by payment of his debt by a puisne incumbrancer he 
ceases to have any interest in the mortgaged property and his 
decree was satisfied. The question which was raised in this 
suit was not a question relating to the satisfaction, discharge, or 
execution of his decree ; consequently this section does not bar 
the suit and the court below was in error in holding that it did. 

For these reasons we must allow the appeal. We set 
aside the decree of the court below and inasmuch as the 
court below determined the suit upon a preliminary question, 
and we have over-ruled its decision upon that question, 
we remand the suit under the provisions of order 41, rule 23, 
to that court, with directions to reinstate it in the file of 
pending suits under its original number, and dispose of it on 
the merits. The appellants will have their costs of this appeal 
including. fees on the higher scale. Other costs will abide the 
event, 


P, D. T. Appeal allowed. 


Cause remanded. 
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HAMIDA BIBI AND ANOTHER 
VEEP SUS ~ 


AHMAD HUSAIN.* 


Transfer of Property Act (IV of 1882), Section 6o—Inheritance of mort- 
gagors rights by mortgagee—Integrity of the mortgage broken up. 
Where the equity of redemption in respect of a part of the mortgaged 

property becomes vested in the mortgagee there is a merger of rights 
and the integrity of the mortgage is broken up. In order to bring about 
this result it is not necessary that the fusion of rights should be by 
act of parties. What is necessary is that the mortgagee should have 
acquired the share of one of the mortgagors, whether by purchase or by 
inheritance or otherwise. 

/T mortgaged certain property to # who transferred his mortgagee 
rights to Af. Af died leaving 4 as his sole heir. A died leaving 51 heirs 
one of whom was 4. Some heirs of Æ brought this suit for redemption of 
their shares only. Æeld that the plaintiffs were entitled to redeem their 
shares inasmuch as the mortgagee having inherited part of the property 
mortgaged the integrity of the mortgage was broken up. Lachmi Narain 
v. Muhammad Yusuf, i. L. R, 17 All, 63, distinguished. Soda Sak v. 
Inderjeet, [1873] 5 N.-W.P., 148, followed. Azimat Ali Khan v. Jowahir 
Singh, 13 M. I. A. 404; Kallan Khan x. Mardan Khan, I.L. R., 28 
All, 155; Munshi v. Daulal, I. L. R., 29 All., 262, applied. 


APPEAL under section 10 of the Letters Patent from a 
judgment of GRIFFIN, J., reversing the decree of Moulvi 
Tajammu! Husain, Subordinate Judge of Jaunpore. 


Suit for partial redemption of a mortgage. 


The facts of the case appear from the following jugdment 
of 


GRIFFIN, J.—This appeal arises out of a suit for redemption of a 
usufructnuary mortgage executed by one Hafiz in the year 1858 in 
favour of one Babu Lal. Babu Lal transferred his mortgagec rights to 
one Ahmad Kareem in 1875. The plaintiff is one of the fifty-one surviv- 
ing heirs of the original mortgagor. The defendant Ahmad Husain 
is also one of the heirs of the mortgagor but he has also succeeded by 
right of inheritance to the mortgagee rights of Ahmad Kareem 
as his sole heir. The plaintif brought this suit for redemption of 
her share in the mortgaged property on payment of a proportionate 
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amount of the morigage money. The suit was resiated on the 
ground that the plaintiff could not redeem her own share only in . 
the mortgaged property. Both the courts below have decreed the 
plaintiff's suit. The courts below hold that the principle uncerly- 
ing the exception to the general rule is that where the integrity 
of the mortgage has been broken up, any one of several mort- 
gagors is entitled to come in and redeem his shave of the mort- 
gaged property on payment of n proportionate amonnt of the 
mortgage money. In doing so they extend the application of 
the exception in the last clause of section 6o. That clause rans 
as follows :—“ Nothing in this section shall entitle a person in- 
terested in a share only of the mortgaged property to redeem his 
share only, on payment of a proportionate part of the amount re- 
maining due on the mortgage, except where a mortgagee, or, if thore 
are more mortgagees than one, all such mortgagees, has or have 
required, in whole or in part, the share of a mortgagor.” The 
cases on the point appear to me to proceed on the principle that 
where a mortgagee has by his act rocognised severance of interest 
among his mortgagors and has allowed one of them to redeem his 
share of the mortgaged property on payment of a proportionate 
amount of the mortgage money, he cannot justly refuse to allow 
the other mortgagors to redeem their shaves in the same way. 
lt is admitted that the present case does not fall strictly under 
the exception as it is worded. Here one of the mortgagors has 
acquired by the accident of inheritance the entire rights of the 
mortgagee. He has not by any act of his own recognised any sever- 
ance of interest betweenthe mortgagors. The present case would 
be an extreme instance of hardship entailed on a mortgagee if the 
mortgagors were allowed to redeem, piecemeal. ‘There are no less 
than 51 heirs of the original mortgagor. It cannot be the inten- 
tion of the law that a person who by the accident of inheritance 
steps into the shoes of a mortgages and who has not by any deli- 
berate act of his own recognised any severance of interests 
‘between the mortgagors should be liable to defend suits brought by 
50 different mortgagors to redeem their respective shares in the 
mortgage. In my opinion the suit as framed was not maintain- 
able and I therefore allow this appeal and dismiss the plaintiff's 
suit with costs including fees on the higher scale. 


The plaintiffs appealed. 


M. L. Agarwala, for the appellant, submitted that as the 
defendant, who represented the mortgagee, had acquired, as 
one of the heirs of the mortgagor, a share of the rights of the 


VOL. VI.J HIGH COURT. 389 


latter, the plaintiffs had a right under section 60 of the Trans- 
fer of Property Act to redeem their own shares only. The 
word “acquire” used in section 60 of the said Act was a 
general word and included acquisition by inheritance. He 
relied on 
Kallan Khan vy. Yardan Khan, [1905] 1. L. R., 28 All, 155. 
Munshiv. Daulat, [1906] 1. L. R., 29 AIL, 262. 


Muhammad Rahmatullah, for the respondent, submitted 
that the excePtion to the general rule laid down in section 60 
of the Transfer of Property Act would not apply to the 
present case. When the mortgagee acquired the interests of 
one of the mortgagors the integrity of the mortgage was 
broken up ; and therefore the law allowed other mortgagors 
to redeem their own shares. That was the principle of the 
exception laid down in section 60. That principle did not 
apply to a case, like the present one, where the mortgagor 
acquired the rights of a mortgagee. 

Ghose: Law of Mortgage, 3rd Edition, pages 305 and 306. 

The fact that one of the mortgagors acquired the rights of 
the mortgagee by inheritance did not break up the integrity of 
the mortgage. Again, the object of section 60 was to protect 
the original mortgagors and mortgagees and it did not take 
into account the legal incidents that might follow. It had been 
held that even where the mortgagee allowed the mortgagor to 
pay a portion of the mortgage debt and released a propor- 
tionate part of the property, the mortgagor or his represent- 
ative was not entitled to redeem the rest of the mortgaged 
property piecemeal. He cited 

Lachmi Narain v. Muhammad Yusuf, (1894) 1. L. R., 17 All, 63. 

Ghose : Law of Mortgage, 3rd Edition, pages 310 and 311. 

Salig Ram Singh v. Barun Rai, [1872] N.-W.P. H. C. Rep., 92. 

Narayan v. Ganpat, [1896] I. L. R, 21 Bom., 619, 626. 

The judgment of the Court was delivered by 

BANERJI, J.:—This appeal arises out of a suit for the 
redemption of a mortgage made in 1858 by one Hafiz Baksh 
in favour of Babu Lal. The latter transferred his rights as 
mortgagee to one Muhammad Karim whose sole representa- 
tive, by right of inheritance, is the respondent Ahmad Husain, 
The mortgagor Hafiz Baksh died leaving several heirs among 
whom are the defendant Ahmad Husain and the plaintiffs, 
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The plaintiffs seek to redeem their own share of the property 
on payment ofa proportionate part of the mortgage money. 
The defendant’s contention was that the plaintifs could only 
redeem the mortgage as a whole and were not entitled to claim 
redemption of their own share only, The court of first 
instance over-ruled this objection and decreed the claim 
on the ground that the integrity of the mortgage was 
broken up by reason of the defendant having inherited a 
part of the mortgagor’s rights. The lower appellate court 
having affirmed this decree a second appeal was preferred 
to this Court by the defendant. Our learned colleague who 
heard the appeal was of opinion that the suit as framed was 
not maintainable and dismissed it. From his judgment this 
appeal has been preferred under the Letters Patent. 


The learned counsel for the appellants urges that as the 
defendant who represents the mortgagee, has acquired in part 
the share of the mortgagor, the appellants have the right under 
section 60 of the Transfer of Property Act to redeem their 
own share only. In our judgment this contention is well 
founded. Section 60 provides, in its last paragraph, that nothing 
in the section “shall entitle a person interested in a share 
only of the mortgaged property to redeem his own share only 
on payment of a proportionate part of the amount due on 
the mortgage, except where a mortgagee, or, if there are 
more mortgagees than one, all such mortgagees, has or have 
acquired in whole or in part the share of a mortgagor.” This 
provision gives legislative effect to the well-known rule that 
when a portion of the mortgaged property becomes vested in 
the mortgagee himself the mortgage security is broken up and 
one of the mortgagors or his representative becomes entitled 
to redeem his share on payment only of that portion of the 
mortgage debt which is attributable to that share. Our learned 
colleague, after referring to the above provision, observes : “ The 
cases on the point appear to me to proceed on the principle 
that where a mortgagee has by his act recognized a severance 
of interest among his mortgagors and has allowed one of 
them to redeem his share of the mortgaged property on 
payment of a proportionate amount of the mortgage money, he 
can not justly refuse to allow the other mortgagors to redeem 
their shares in the same way.... The present case does not fall 
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strictly under the exception as it is worded. Here one of the 
mortgagors has acquired by the accident of inheritance the 
entire rights of the mortgagee. He has not by any act of his 
own recognized any severance of interest between the mort- 
gagors,” We feel ourselves unable to agree with the last portion 
of the remarks of our learned brother. Where the equity of 
redemption in respect of a part of the mortgaged property 
becomes vested in the mortgagee there is a merger of rights 
and the integrity of the mortgage is broken up by reason 
of the right of redemption and the rights of the mortgagee 
passing to the same person. The mortgagee cannot throw 
the whole burden of the debt on the remainder of the 
property and compel the other mortgagors to redeem the 
whole mortgage. In order to bring about this result it is 
not necessary that the fusion of rights should be by act 
of parties. What is necessary is that the mortgagee should 
have acquired the share of a mortgagor. Whether he ac- 
quires it by purchase or by inheritance or otherwise, the 
result is the same and the mode of acquisition is imma- 
terial. The true reason for the rule was thus stated in Sodha 
Sah v, Indeerjeet (1):—“ The whole estate, as to one portion of 
the property, has merged in the mortgagee and the mortgagor if 
compelled to redeem by payment of the whole debt, would have 
to sue the mortgagee for contribution afterwards, and thus by 
two suits between the same parties attain the result which 
under the law as above interpreted is now attained by one suit.” 
In view, therefore, of the fact that the defendant, who inherited 
a part of the mortgaged property from the mortgagor, has 
acquired by inheritance the whole of the mortgagee’s rights, the 
mortgage security has been broken up and the plaintiffs are 
entitled to redeem their interests on payment of a proportionate 
part of the mortgage debt. As for the inconvenience which may 
arise in consequence of the numerous heirs of the mortgagor 
being allowed to bring separate suits for the redemption of 
their own shares only, the same inconvenience will be the 
result if the plaintiffs be compelled to redeem the whole mort- 
gage, inasmuch as each of the other heirs of the mortgagor, 50 
in number in this case, who are defendants to the suit, will ad- 
mittedly be entitled .to redeem his own share from the hands 
of the plaintiffs. The principle of the rulings in Astmat Ai 
(1) [1873] N.-W. P. H. C. Rep., 148. 
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1) 


Khan v. Jowahir Singh 1), Kallan Khan v. Mardan Khan (?) 
and Munshi v, Daulat (8), is applicable to this case. The 
learned vakil for the respondent relied on Lachmi Narain v. 
Muhammad Yusuf (*), but that case has, in our opinion, no 
bearing on the question before us. For the above reasons we 
allow the appeal and setting aside the decree of the learned 
Judge of this Court restore that of the lower appellate court. 
The appellants will have their costs in this Court including 
fees on the higher scale. 
EDT. Appeal allowed. 


(1) [1870] 13 M. L A,, 404. (2) [1905] I. L. R., 28 of All, 155. 
(3) [1906] I. L. R., 29 All, 262. (4) [1894]1. L. R., 17 All, 63. 
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Criminal Procedure Code (Act V of 1895), sections 476 478~ Brought 
under the notice of Court—meaning of. 


In order to make an order under sections 476, 478 of the Criminal 
Procedure Code there must be a judicial proceeding before the court 
and it is in course of that judicial proceeding that some supposed offence 
must be brought under its notice. The words “ brought under its notice ” 
are wide enough to cover an offence which may have been committed in 
another Jorum and on some previous occasion, but it must be an offence 
brought under the notice of the court holding the enquiry. 


A civil suit was brought against N and was decreed er parte. 
N was arrested and put in jail and his application for restoration of the 
case was dismissed. Another plaintiff then brought a suit and obtained 
a decree and arrested 4 in execution. MV was rescued. A report was 
made before the Munsif who held an enquity and in course of that 
enquiry he came to the conclusion that both the suits against X were 
false suits and were brought by G in the names of the plaintiffs. He made 
an order committing G to sessions for certain offences. He/d that the 
offences were brought to the notice of the court in course of judicial 
proceedings and the Munsif’s order was a valid order. Zn fhe matter of 
Krishna Gobind Dutt, 9 C. W. N., 859; Begu Singh v. K.E, L L.R., 
34 Cal., 551 F. B; Rahtmadulla v, Emperor, I. L. R, 31 Mad., 140, F. B., 
referred to and discussed, 


® Cr, Rev. No. 49 of 1909. 
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APPLICATION in revision against an order of Babu Devaki- 
nandan Lal, Munsif of Havali, Aligarh, committing the 
applicants under section 478, Criminal Procedure Code. 


The facts are as follows :-— 


On 8th January, 1907, a suit was instituted by one Ram 
Lal in the court of the Munsif of Hathras, based on 2 
promissory notes said to have been executed by Narsingh Das, 
who did not appear to defend the suit and a decree was 
obtained ex-parte. Execution proceedings were trasferred 
to the court of the Munsif of Havali and a warrant of arrest was 
taken out against the judgment-debtor. He was arrested and 
put into jail. From jail he applied to the Munsif of Hathras 
alleging that the summons in the original suit had not been 
served upon him, but upon enquiry this application was 
rejected. In May, 1908, another suit was filed in the court of 
the Munsif of Khurja against the same Narsingh Das by 
one Karan Singh and an ex-parte decree obtained against 
him on 29th June, 1908. Execution proceedings in this case 
were also transferred to the court of the Munsif of Havali and a 
warrant of arrest issued. The person charged with the 
execution of the warrant reported on 8th August, 1908, that 
Narsingh Das was arrested on 6th August, 1908, but was 
rescued by his friends and escaped from custody. The Munsif 
of Havali then began to enquire into the matter, acting under 
section 343, Civil Procedure Code (1882). The Munsif of 
Havali came to the conclusion that one Tulsi Ram, a witness, 
who deposed to the alleged rescue and escape and who also de- 
posed to the fact that the original summons which issued in the 
suit instituted by Ram Lal was served on Narsingh Das, had 
given false evidence and he began an enquiry under chapter 
XXXV of the Code of Criminal Procedure regarding the false 
evidence supposed to have been given by Tulsi Ram. Inthe 
course of this enquiry he came to the conclusion that both the 
suits, namely that before the Munsif of Hathras and that before 
the Munsif of Khurja, were false suits and that Ramlal and 
Karan’Singh were mere figure-heads acting for and under the 
direction of Girwar Prasad. In the end, he on 6th January, 1909, 
committed Girwar Prasad and Ram Lal to take their trial 
before the Court of Sessions at Aligarh for offences under sec- 
tions 210/109, 467/109, 471/109, and 466, Indian Penal Code, 


CRIMINAL. 


1909. 


GIRWAR PRASAD 
Y, 
KING-EMPEROR, 


CRIMINAL. 


1909. 


GIRWAR PRASAD 
UV. 
KING-EMPEROR. 


Knox, J. 


394 HIGH COURT. [A. L. J. R- 


The present application was filed against this order of 
commitment and was first heard by AIKMAN, J., on 23rd Feb- 
ruary, 1909, who on account of the difficulty and importance 
of the questions raised, referred it to a Banch of two Judges. 


C. Dillon (with him C. Ross Alston) for the petitioners, 
contended that the Munsif of Havali had no jurisdiction to 
proceed under section 478, Criminal Procedure Code. That 
section contemplated immediate action being taken by the 
court concerned. Here the suits were instituted so far back 
as 8th January, 1907, and the Munsif should have acted under 
section 195, if he thought it necessary. Under sections 476 and 
478, action must be taken by the court before which the offence 
is committed. In this case the two courts were totally different 
and one was in a different district. 


In this case, the Munsif of Havali was enquiring into the 
alleged rescue and escape of Narsingh Das which is an 
offence under section 225 B, Indian Penal Code, and 
not mentioned in section 195, Criminal Procedure Code. 
Sections 476 and 478 referred back to section 195 and only 
gave the court jurisdiction in respect to offences mentioned 
in section 195. 


The legislature could never have intended to arm any 
court with powers under sections 476 and 478 to enquire into 
wholly irrelevant matters. 


He relied on 


In the matter of Arishna Gobinda Dutt, [1905] C. W. N., 859. 
Bega Singh v. King Emperor, [1907] 1. L. R., 34 Cal., 551, F. B., 
Rahimadullah Saib v. Emperor, [1908] 1. L.R., 31 Mad, 140, F. B., 


W. K. Porter, Assistant Government Advocate, for the 
Crown. 


The judgment of the Court was delivered by 


KNOx J.—This is an application asking the Court to 
quash a commitment which has been made by the Munsif of 
Havali, Aligarh, acting under section 478 of the Code of Cri- 
minal Procedure. The point of law contended before us is that 
the Munsif had no jurisdiction to make the commitment. It 
appears that on the 8th of January, 1907, a suit was instituted 
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by one Ram Lal in the Court of the Munsif of Hathras. It 
was based on two promissory notes said to have been executed 
by Narsing Das. Narsing Das did not appear to defend the 
suit and a decree was made ex parte against him by the 
Munsif of Hathras. 


Proceedings were then taken to execute the decree and 
as Narsing Das resided within the jurisdiction of the Munsif 
of Havali, the proceedings were transferred to the Munsif of 
Havali, In that court a warrant of arrest was taken out 
against Narsing Das. He was arrested and put into jail. 
From jail he applied to the Munsif of Hathras alleging that 
the summons in the original suit had never been served upon 
him. The process server who was charged with the serving 
of that summons was examined and the result of the enquiry 
was that the application by Narsing Das to have the case 
re-opened was rejected. He remained in jail for six months 
and the proceedings terminated in April, 1908. In May, 1908, 
a suit was filed in the court of the Munsif of Khurja by one 
Karan Singh against this same Narsing Das and a decree 
ex parte obtained against him on the 2gth of June, 1908, In 
this case too the execution proceedings, for the same reason 
as before, were transferred to the Munsif of Havali A 
warrant of arrest was issued and the peon who was charged 
with the execution of the warrant reported on the 8th of August, 
1908, that the Judgment-debtor was arrested on the 6th of 
August, but was rescued by the friends and escaped from cus- 
tody. The munsif of Havali then began to enquire into the 
matter acting under section 343 of the Code of Civil Procedure 
(XIV of 1882). In the course of the enquiry, one Tulsi Ram 
appeared as a witness and he desposed to the fact that the 
original summons which was issued in the suit instituted by 
Ram Lal had been served upon Narsing Das. Healso deposed 
to the alleged rescue and escape which took place within the 
jurisdiction of the Munsif of Havali. The Munsif of Havali 
came to the conclusion that Tulsi Ram had given false 
evidence and began an enquiry, under chapter XXXV of 
the Code of Criminal Procedure regarding the false evi- 
dence supposed to have been given by Tulsi Ram. The enquiry 
against Tulsi Ram appears to have led the Munsif of Havali 
much farther than he anticipated. Hecame to the conclusion 
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in the course of his enquiry that both suits namely the 
suit before the Munsif of Hathras and that before the 
Munsif of Khurja were false suits and that Ram Lal and Karan 
Singh were mere figure-heads acting for and under the direc- 
tion of Girwar Prasad. He then entered upon a long enquiry 
as tothe offences which appeared to him to have been com- 
mitted by Girwar Prasad and Ram Lal, and in the end he com- 
mitted Girwar Prasad and Ram Lal to take their trial before 
the court of Sessions at Aligarh for offences under sections 
210/109, 467/109, 471/109 and 466, Indian Penal Code. It is 
this commitment which we are asked to quash on the ground 
that section 476 of the Code of Criminal Procedure (and Sec- 
tion 478 which follows it) contemplate immediate action 
being taken by the Court before which the offence or offences 
are committed and also on the ground that the Munsif had no 
jurisdiction to enquire into an offence under section 225 B, 
Indian Penal Code, and therefore the enquiry which he started 
against Tulsi Ram, and all that followed from it, was with- 
out jurisdiction. The latter point was not pressed, and we 
think rightly not pressed. With regard to the first point 
raised, namely, that section 476 contemplates immediate 
action being taken by the Court before which offence is com- 
mitted, reliance is placed upon certain precedents of the Cal- 
cutta and Madras High Courts. The first case relied on was 
In the matter of Krishna Gobinda Duti('). In that case a 
person had brought a suit in the Court of the Munsif and did 
not appear on the day appointed for hearing and his suit was 
dismissed for default. He then applied that the suit might 
be restored under section 103, Civil Procedure Code, and gave 
a reason for non-appearence, which the Munsif disbelieved, 
and in consequence dismissed the application. He then 
appealed to the District Judge who took the same view as 
the Munsif that false evidence had been taken and dismissing 
the appeal wrote to the Munsif directing him to take proceed- 
ings against the plaintiff for having committed the offence 
of perjury. The Munsif called upon the plaintiff to show 
cause ; but before he could deal with the case he was transfer- 
red and the matter came on for hearing before his succes- 
sor in office who come to the conclusion that a prima facie 
case had been made out against the plaintiff and sent him and 
(1) [1905] 9 C. W. N., 859. 
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all the papers connected therewith to the nearest magistrate for 
trial. The learned Judges held that upon these facts the case did 
not fall within section 476, Criminal Procedure Code. They 
continued: “The Munsif who made the order complained of 
in this case was not the officer who tried the case in respect 
of which proceedings against the petitioner have been ordered 
to be taken. If there was any offence it was not an offence 
committed before the Munsif who made the order, or brought 
under his notice in the course of a judicial proceeding.” This 
same case was again considered by the Calcutta High Court in 
Begu Singh v. King-Emperor (+). The learned Chief Justice 
opens his judgment with a reference to the case in the matter 
of Krishna Gobinda Dutt and says that the practical question 
which the Judges had to consider on the reference before them 
was whether the case Jn the matter of Krishna Gobinda Dutt, 
had been rightly decided. The case was heard by a Full 
Bench and the majority of the Judges adhered to the view 
that the summary powers conferred by section 476, Criminal 
Procedure Code, can only be exercised by the Judge who 
tries the case in the course of the trial of which the alleged 
offence is committed and such power is exerciseable only at 
or immediately after the conclusion of the trial. GEIDT, J., 
agreed with the other learned Judges that the terms of section 
476 indicated that the desirability of prosecuting the offender 
must be present to the mind of the Court during the procee- 
ding in which the offence was committed or brought to its 
notice, but he added that no universal rule could be laid down 
that in no case can the order for prosecution be made by an 
officer other than the officer before whom the offence was 
committed, We have, as is only due to such high and 
learned authority, given our best consideration to these judg- 
ments, but we cannot help feeling that the words “ brought 
under its notice” which occur in section 476 and also in 
in section 478, may not have been sufficiently before the 
minds of the learned Judges who decided these cases. In the 
first of the two cases, namely, the case of Zn the matter of 
Krishna Gobinda Dutt, we would fully agree that the case 
was not one which fell within the provisions of section 476, 
Criminal Procedure Code. There was before the Munsif 
who made the order under section 476, no judicial proceeding 


(1) [1907] I. L. R, 34 Cal, 551 F. B. 
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of any kind. He merely acted upon some written communi- 
cation received from the District Judge and it appears to have 
been this and this only upon which he took the action which 
he did. We have no doubt that it was never the intention of 
the Legislature that in a case of that kind action should be 
taken under section 476. There must be a judicial proceed- 
ing before the court and it must be in the course of that 
judicial proceeding that some supposed offence referred to 
in section 195, Indian Penal Code, is either committed or 
brought under its notice. The words “brought under its 
notice ” appear to us to be quite wide enough to cover an 
offence which may have been committed in another forum and 
some previous occasion, but it must be an offence brought 
under the notice of the court enquiring and making an order 
under section 476. We prefer to adopt the interpretation 
placed upon the section by Mr. JUSTICE GEIDT and we agree 
with the illustration which he puts at page 562 of the report 
of the case in question. The learned Counsel referred us also to 
the case of Rahimadulla Sahtbv. Emperor (*), This was also 
a case decided by a Full Bench in which it was held (MILLER, 
J., dissenting) that it was the intention of the Legislature in 
enacting section 476, that an order under the section should 
be made either at the close of the proceedings or so shortly 
after that it may reasonably be said that the order is part of the 
proceedings. Both in the Calcutta and Madras cases the 
learned Judges appear to have felt the difficulty of there 
being any necessity of section 195, if months after the 
trial a court can take action under section 476, and this 
appears to have influenced them a good deal in the results at 
which they have arrived. In this court the view has for long 
past been taken that there is this wide difference between 
sections 195 and 476 that under the former section responsibi- 
lity for the prosecution really rests upon the private person to 
whom sanction is given. In the latter it rests upon the court 
which orders the prosecution. If this view be correct, and we 
see no reason to doubt it, there is room in the Statute Book, 
for both sections 195 and 476. The learned Chief Justice in 
the course of his very learned judgment observes that it is 
no doubt true that section 476 may be construed without 
doing violence to any of its provisions, so as to warrant 
(3) [1908] I. L. R., 31 Mad., 140. F. B. 
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an order being made under the section after the close of 
the proceedings in which offence is alleged to have been com- 
mitted or brought to the notice of the court, and it is worthy 
of note that he prefaces his opinion with an inclination to think 
that the Magistrate in the case before him was exercising 
the powers conferred by section 195 of the Code of Criminal 
Procedure and that the provisions of section 476 were not 
present to his mind at all. We agree fully with all that has 
been Jaid down in the rulings cited to us as to the interrtion 
of the Legislature and the desirability that any action taken 
under section 476 should be as prompt as possible, but sec- 
tion 476 appears to us to lay down more than one starting 
point from which such action would be taken. In the case 
before us, the learned Munsif who passed the order of 
commitment under section 478 lost no time in making his 
enquiry. <A judicial proceeding was in full course before him. 
In the course of it, it was brought to his notice that an offence 
had been committed and he then and there held an enquiry 
into that offence and followed it up until he passed his order 
of commitment. It appears to us that the learned Munsif in 
- this case acted with greater discretion in the course which he 
took than if he had given an order for sanction under section 
195 and put into the hands of the opposite party a sanction 
for prosecution which might or might not have been made a 
means of exacting blackmail, and might have been pursued 
or not at the whim of the person into whose hands it was given. 
The offences, supposed to have been committed, if committed, 
are offences of a very serious nature. We, of course, pronounce 
no opinion whatever as to whether they were committed. 
We have not considered this point at all, but in any case, it 
is most desirable that the question raised by the Munsif 
should be thoroughly sifted by a proper court, and in this 
case it will be the court of Sessions which has to decide the 
matter. There would be no advantage, but there would be 
serious hardship to every one concerned, if we quashed this 
commitment and ordered a fresh enquiry by a competent court. 
We however find no difficulty in holding that the commitment 
is not bad on a point of law and we dismiss the application. 
Application rejected, 


[But see Jn re Mathuradas 1. L. R, 16 All, 80, followed in Shraui 
Lal x, Chunni Lal, Cr. Rev., 73 of 1908, VI A. L. J, 31.--Ed.] 
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B. & N. W. RAILWAY 
VEISUS 
BANDHU SINGH.* 
Agra Tenancy Act (Ll of Igor, local), section yz—Tenani— Licensee to cul 


grass from embankments of a Railway line—pvrofits á prendre-—/arts- 
diction of Civil Court. 


A person authorised by a Railway Company to cut grass from the 
embankments is not a tenant within the meaning of section 4, Tenancy 
Act, and the payment which he agrees to make is not rent. The right 
which he obtains under the agreement is in the nature of profits d prendre. 
A suit for recovery of the amount agreed upon lies in the Civil Court. 


Civil reference made by the Munsif of Gorakhpur. 
Suit to recover price of grass. 

The parties were not represented. 

The material facts appear from the judgment of 


STANLEY, C. J.—-This is a reference by the learned Munsif 
of Gorakhpur, under the provisions of section 195 of the 
Tenancy Act. From the reference it appears that the defen- 
dant was authorised by the plaintiff Company under a written 
document to enter upon part of the railway embankment 
and cut grass therefrom. The suit was brought by the 
Railway Company to recover the price of the grass and 
the learned Munsif was doubtful as to whether he had 
jurisdiction to entertain it in view of the provisions of the 
Tenancy Act. The Munsif was doubtful whether the de- 
fendant was a tenant of the plaintiff Company within the 
meaning of that expression in the Tenancy Act and as to 
whether or not the return agreed to be made by the defendant 
for the appropriation of the grass on the embankment was 
not rent within the meaning of section 4 of the Tenancy Act. 
We are of opinion that the defendant is not a tenant of the 
plaintiff Company within the meaning of the Tenancy Act. 
He has merely obtained from the Company a license to go 
upon their embankment and cut grass therefrom. The 
right which he obtained under the agreement was in the 


* Misc. No. 5 of 1909. 
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nature of a profit á prendre and nothing more. He did not CIVIL. 
thereby become a tenant of the plaintiff Company and the 1600. 
payment which he agreed to make was not in the nature ac ae 
of rent within the meaning of that expression in the Tenancy RAILWAY. 


. v. 
Act. We direct the learned Munsif to proceed with the Dinon Smot 


hearing of the suit. — 
Stanley, C. J. 
Record returned. ae 


BENI PRASAD 


CIVIL 
verSUS ia 
KASHI NATH. ee 
Code of Civil Procedure (Act XIV of 1582), section 230~—-/udgment- March, 3. 
debtor evading arrest—Ilalse objections to execution—Decree whether KNOX, J. 
barred after 12 years. GRIFFIN, J. 


When a judgment-debtor keeps out of the way when warrants are 
issued for his arrest and puts in false objections in bad faith and thereby 
dishonestly evades payment of money justly due, he is not entitled to the 
benefit of section 230 of the Civil Procedure Code, The judgment-debtor 
in this case always evaded arrest and more than once objected to execu- 
tion being taken out but his objections failed. The application for execu- 
tion was presented more than 12 years after the date of the decree but 
within 3 years of the last application. Æeld that the execution of the 
decree was not barred by section 230, Civil Procedure Code. 

SECOND APPEAL from a decree of S. R. Daniels, Esq., 
District Judge of Banda, confirming a decree of Rai Chandi 
Prasad, Subordinate Judge of Banda. 


Application for execution of a decree. 
Judgment-debtor’s appeal. 

Surendra Nath Sen, for the appellant. 
Gokul Prasad, for the respondent. 


The material facts of the case will appear from the judg- 
ment of 
K Nox, J.—This is a Second appeal on behalf of a judg- 
ment-debtor. The decree against him was one passed on 7th ANON J: 
August, 1895. The present application for execution was put 
* S, A. No. 701 ot 1908. 
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in on 26th August, 1907, a few days beyond the limit of 2 
years from the date on which the decree was passed. Tue 
judgment-debtor takes his stand upon the last clause cen- 
tained in section 230, Civil Procedure Code (1882), and cca- 
tends that as the present application for execution has ben 
presented more than 12 years after the date on which the deciee 
was passed, the decree is no longer capable of execution. Bcth 
the ccurts below have over-ruled the objection and we agree 
with the view which they have taken. We have been referred 
to a long list of applications made for execution of the decree 
by the decree-holder in which the applications have besn 
fruitless because the judgment-debtor who is said to be a well 
known resident of Banda has always contrived to be absent from 
his house when process has come for his arrest. On more than 
one occasion, too, the appellant has taken exception to the 
application for execution or appealed from the orders made 
against him, but in each case his objection or his appeal has 
been dismissed. The present application for execution is 
within 3 years of the last previous application for execution. 
Looking to the above facts, we are prepared to find that the 
judgment-debtor has by keeping out of the way when warrants 
were issued for his apprehension and putting in false objec- 
tions in bad faith, dishonestly evaded payment of money just- 
ly due to the plaintiff decree-holder and he now wishes to 
take advantage of the delay which he has dishonestly and 


- fraudulently caused. We agree with the Madras High Court in 


their decision of the case of Pattakara v. Rangasami Chetti. (1) 
We dismiss the appeal with costs. 


Appeal dismts- 
(1) [1883] I. L. R., 6 Mad., 36s. 
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GAURI SINGH AND OTHERS 
Versus 


GAJADHAR DAS.* 


Execution of decree—Arbitration out of Court—-Decree according to award 
—A adjustment before award—Adjusiment not certified—Power of 
execution court to enquire into the factum of adjusiment—Ctivil Pro- 
cedure Code (XIV of 1882,) sections 258, $21, 525, 526. 


The provisions of section 258, Act XIV of 1882, were never intended 
to apply to a case where the parties agreed between themselves that their 
debts were to be privately adjusted before any decree came into existence. 


Where disputes between a creditor and a debtor were settled by 
arbitration without the intervention of a court, and a decree was 
obtained in the terms of the award under sections 526, Act XIV of 1882, 
notwithstanding the debtor’s objection that in pursuance of the award 
he had already assigned debts to the creditor in part satisfaction of the 
aggregate amount awarded to the latter by the arbitrator, and upon the 
decree-holder subsequently applying for execution of his decree in full, 
the judgment-debtor repeated the same objection, /e/d that the assign- 
ment was not an adjustment of a decree in whole or in part within the 
meaning of section 258, and the execution court was bound to consider 
what debts, if any, had been assigned before directing execution as 
claimed by the creditor. 


Per BANERJI, J, (conira). The alleged assignment of debts, i true, 
became an adjustment of the decree, as soon as the decree was made, 
and not having been certified in the manner provided by section 258, 
could not be recognised by the court executing the decree. 

APPEAL under section 10 of the Letters Patent, from the 
judgment of BANERJI, J., who differed from RICHARDS, J., 
and upheld the decree of Rai Bahadur Baij Nath, officiating 
District Judge, Benares. 


Judgment-debtors’ objection to application for execution 
of decree 


The material facts will appear from the following judg- 
ments. 


BANERJI, J.—This appeal arises out of execution proceedings 
instituted under the, following circumstances: The parties referred 
certain matters in dispute between them to arbitration without the 

"L. P. AL No. 13 of 1008. 
56 


KNOX, J. 
AIKMAN, J. 


Banerji, J. 


CIVIL. 


GAURI SINGH 


Y 
GAJADHAR DAS. 


E aaa 


Banerji, J. 


4o4 HIGH COURT. . Ae: ik 


intervention of a court, and on the 21st of May, 1905, an award was 
made directing the appellants to pay to the respondent Rs. 1,400 
in the following manner, namely, that they were to assign to him 
certain outstanding debts and to pay the balance by two instal- 
ments as fixed in the award. On the 13th of July, 1905, the re- 
spondent, Gajadbar, in whose favour the award was made, applied 
to the court under section 525 of the Code of Civil Procedure 
that the award be filed in court, . To this application the present 
appellants objected on the ground that they had assigned debts 
amounting to some thing over Rs. goo to. Gajadhar after the award 
had been made, and that a decree should be passed for the balance 
only. As the objections raised by him were not such as are men- 
tioned or referred to in section 520 or section 521, the court in the 
exercise of its powers under section 526 ordered the award to be 
filed, and made a decree on the 18th of August, 1995, in terms of the 
award. There can be no doubt os to the correctness of this decree 
and it was the only decree which the court was competent to pass. 
On the r2th of February, 1906, Gajadhar made an application for 
the execution of the decree and prayed for recovery of Rs. 1,4c0 
stating that no adjustment of the decree had taken place. The 
judgment-debtors, appellants before us, objected alleging that 
they had assigned debts to the extent of Rs. 990-12, and that the 
prayer for the recovery of that amount was improper. The court 
of first instance held that the assignment alleged was an adjustment 
of the decree, and as it was not certified to the court, it could not take 
cognizance of it, having regard to the provisions of section 258 of 
the Code. It, accordingly, over-ruled the objections of the judg- 
ment-debtors and ordered execution to issue. This order having 
been affirmed by the lower appellate court, the present appeal 
is brought by the judgment-debtors. In my judgment the courts 
below were right. On the passing of the decree on the 18th of 
August, 1905, the amount payable under the award became pay- 
able under the decree. The alleged assignment of debts, if true, 
was thus an adjustment of the decree, and therefore under the 
provisions of section 258 could not be recognised by the court 
executing the decree unless if had been certified to the court in 
the manner provided by the section. 1t is true that the alleged 
adjustment was made before the decree was passed in accordance 
with the award. But as soon as the decree was made, the alleged 
adjustment became an adjustment of the decree. In the present 
case the decree-holder denied that any debts had been assigned to 
him. As soon therefore as the decree was made on the 18th of 
August, 1905, the judgment-debtors onght to have applied to 
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the court under the second paragraph of section 258 to have 
the adjustment certified to the court. In this particular case 
such an application would have been well within the period of 
limitation prescribed by article 173 (a) of the second schedule to the 
Limitation Act, as more than go days had not expired from the date 
of the alleged adjustment when the decree was made. ‘There may no 
doubt be cases in which that period may have expired before the 
making of the decree, but in such a case the adjustment wonld in my 
opinion be an adjustment of the decree from the date of the passing 
of the decree. However, that question does not arise in the present 
case, and it is not necessary to decide it. I do not think that the 
judgment-debtor wonld in a case like this be without a remedy. 
lf in breach of his contract to certify the adjustment the decree- 
holder applies for oxeention and recovers the amount already paid 
to him, a suit would lie for damages. This has been held by this 
court in Shadi v. Ganga Suhai(*). However, it is not necessary at 
the present stage to decide whether the suit would he. As I have 
said above, the alleged assignment of debts was in my judgment 
an adjustment of the decree, and as this adjustment was not certi- 
fied to the court, the court executing the decree was justified in not 
taking cognizance of it and in not making any enquiry as to whe- 
ther the alleged adjustment had in fact been made. I wonld 
therefore dismiss the appeal with costs. 

RICHARDS, J. -The facts ont of which this execution appeal 
arises are ns follows: Certain disputes about money accounts 
existed between Gujadhar Das (hereinafter called the creditor) on 
the one side and Gauri Singh and Kameshar Singh (hereinafter 
called debtor) on the other side. The parties referred their disputes 
to arbitration out of court and on the 21st of May, 1905, an award 


was made in the following terms: the debtors were to pay Rs. 1,400 _ 


to the creditor “inthis way that they should assign all out- 
standing debts in respect of ‘corn and cloth to the creditor and 
should pay the balance in cash or satisfy the creditor in respect of 
it, that the creditor. should pay to Babu Gaya Singh Rs. 40 on 
account of parol-debt and to’ Jageshar Ahir the amount which 


may be found due to him under account together with corn; that .. 


out of the cash’amount which may be found due to the creditor 
out of Rs. 1,400 the debtor should pay Rs. yoo to the creditor on 
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the purnmashi (30th) of the month of Sawan and the remaining .. 


amount before the purnmashi of the month of Jeth, 1313 Fasli ; that 
in caseof non-payment the said amount should be realized through 


the court togeier with interest.” 
om (1) [1881] I. L, R, 3 All, 538. 
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Qn the 13th of July, 1903, the creditor applied under section 
525 of the Code of Civil Procedure to make the award a rule of 
court, The debtors objected alleging that they had assigned debts 
for more than Rs. 900 to the creditor. The court, however, over- 
ruled the objection, holding that inasmuch as there was no objec- 
tion to the award itself the court could only accept the award as 
it stood and make n decree in accordance with it. It must be 
remembered that this was an award out of court: the parties in- 
terested under the award were entitled no doubt to have it made a 
rule of court, but they were not bound to do so. In my judgment 
the court was perfectly right in making à decree in the terms of 
the award and in over-ruling the objection of the debtors. The 
court could make no other order. On the t2th of February, 1906, the 
creditor applied for execution of a decree for Rs. 1,400 alleging 
that the debtors had neither assigned dehts nor satisfied the de- 
crees. The debtors agair objected alleging that before the decree 
was made they had assigned debts to the amount of Rs. 990-12-0. 
The court again over-ruled the debtors’ objection and refused to 
consider the question whether or not the debts had been assigned 
on the ground that even if the debts had really been assigned, 
the adjustment or satisfaction of the decree (in so far as it was 
satisfied or adjusted by the assignment of the debts) was not 
certified, that the provisions of section 258 of the Code of Civil 
Procedure precluded the court from entering into the matter, and 
that the debtors’ remedy was n separate action. The court 
accordingly directed execution of the decree to proceed in accord- 
ance with the application of the creditor. Ilence the present appeal. 


In my jndgment the decision of the court below was wrong. Of 
course if the debtors never assigned the debts the present question 
wonld not arise, bnt this issue of fact remains undecided. The 
debtors, even when the award wns being made a rule of court. 
alleged that they had arsigned the debts, and for the purpose of 
deciding the question of law, which arises in the present appeal, 
we must assume that some debts were or atleast may have been 
assigned by the debtors to the creditor. Assuming for the pur- 
poses of argument (althongh it is far from clear) that the assign- 
ment of debts, if made after the passing of the decrees, would havo 
been “a payment under a decree out of court or an adjustment” 
within the meaning of section 258, the assignment in the present 
case was not made under a decree: it was made in pursuance of 
an award. The deoree did not even exist when the debts are 
alleged to have been assigned and, as I have already pointed out, 
there was no necessity for either of the parties to apply ander 
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section £25 to make the award a rule of court, or that the award 
should ripen into a decree. In many cases it might be quite 
impossible to have the payment or adjustment certified under the 
provisions of section 258. 


Ruppose in a case like the present, the debtor had assigned 
debts immediately after the award and the creditor had waited for 
five months before taking steps to make the award a rule of court 
and to obtain the decree in accordance with the award, it would 
be impossible for the debtor to have the adjustment certified. 
The “adjustment of a decree’ clearly can not be certified before 
the decree exists and in the case I am supposing when the 
decree came into existence the adjustment would already have 
been more than three months old, and accordingly could not be 
certified. ln my opinion if the debtors assigned debts to the 
creditors, as they allege, such assignment was not an adjustment 
of a decree in whole or in part within the meaning of section 258 of 
the Code of Civil Procedure and the court below was bound to 
consider what debts (if any) had been assigned before directing 
execution as claimed by the creditor. I would allow the appeal 
with costs and remand the case. 


By THE Court.—Under the provisions of section 575 of the Code 


of Civil Procedure the decree of the court below is affirmed and 
the appeal is dismissed with costs. 


The judgment-debtors appealed under section 10 of the 
Letters Patent. 


Gulzart Lal, for the appellants, submitted that section 
258 of the Code of Civil Procedure had no application as it 
related to adjustments made after the passing of a decree. 
The section finds its place in a chapter relating to execution 
of decrees, Even under the terms of the decree under execu- 
tion the court had to find out what portion of the debt had 
been paid by assignment of outstanding debts. 

Katindt Prasad, for the respondent, submitted that section 
258 was quite general and not confined to payment after the 
decree. 

The appellant was not called on to reply. 


The judgment of the Court was delivered by 

„AIKMAN, J. :—In our opinion the provisions of section 258, 
“of the Code of Civil Procedure of 1882, were never intended 
to apply to a case like the present. Here the parties agreed 
-between themselves that their debts were to be privately 
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adjusted before any decree came into existence, The alleged 
adjustment took place before the decree was passed and was 
brought to the notice of the court by the appellants at the 
earliest opportunity. We agree with our brother RICHARDS. 
We therefore allow the appeal, set aside the decree of this 


Court and the orders of the courts below and remand the 


case through the first appellate court to the court of first 
instance with directions to inquire into the objections raised 
by the judgment-debtors. Costs will abide the result. 


Appeal allowed—cause remanded. 


SE RNY 


NARAIN DAS 
- VEISUS 
BHUP NARAIN AND ANOTHER.* 
Land Revenue Aci (ITI of 1901, local), section 233 (k)—Sutt for partition 
of Dera and site-—Civil and Revenue Courts—Jurisdiction. 


In a suit for partition of a Dera standing on agricultural land situate 
in a sahal in which the plaintiffs had a share, #e/@ that though the suit 
was in name one for partition of a building, it was really a suit for parti- 
tion also of the land on which the building stood, and that it was barred 
by section 233 (4), Land Revenue Act. 

FIRST APPEAL from the order of Pandit Girraj Kishore 
Dutt, Subordinate Judge of Bareilly, reversing the decree of 
Abdul Hasan, Esq, Munsif of Havali. 

Suit for partition and possession of building, 

The material facts were as follows :— 

A certain village Sarkara was divided into two mahals, 
mahal surkh and mahal Multantin 1867. The plaintiffs and 
the defendants, are joint owners of mahal surkh, but mahal 
Multani is exclusively. owned by the defendants. When the 
Revenue Court partitioned the village in 1867, the site on 


“which the house in dispute stands was allotted in its entirety 


to mahal Multani. The house, however. which is known 
as a Dera isin joint possession of all the proprietors of the 
village. The plaintiffs on the strength of that -possession 


* F. A. F. O„ ror of 1908. 
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brought this suit for partition of the house and for a 
separate possession of a share therein to the extent of 
their share in the village. The court of first instance 
dismissed the suit holding that the plaintiffs were not 
the owners of the site of house and that they, therefore, could 
not get partition and separate possession of the site of the Dera 
now in dispute. On appeal the Subordinate Judge reversed the 


finding of the court of first instance and remanded the case - 


to be disposed of according to law. The defendants appealed 
to the High Court from this order of remand. 


Sital Prasad Ghose, for the appellants, contended that 
the plaintiffs, not being owners of the site of the house 
admittedly situate ‘in mahal Multani which was exclusively 
owned by the defendants, could not claim partition and 
separate possession of a portion thereof. If the plaintiffs or 
their predecessors had any share in the site of the house they 
ought to have raised this objection at the time of partition 
before the Revenue Court. They are now barred by section 
233 ($) of the Land Revenue Act (III of 1901) from raising 
any such objection. 


He relied on 


Kalika Prasad Tewari and others y. Naresh Dutt Tewari, S. A. 
No. 1145 of 1906, decided on the 4th of March, 1908. 


Gobind Prasad, for the respondents, relied on 
Abdul Rahmany. Mashina Bibi, [1899], 19 A. W. N., 49; Iswar 
Prashad v. Jaganath Singh, [1906] 26 A. W. N., 124. 

KNOX, J.—The order under appeal is an order passed 
by the Subordinate Judge of Bareilly whereby reversing the 
decree of the lower court he remanded the case to that court 
to be replaced on its original number on the file of that court 
and to be disposed of according to law. The order continues, 
“The lower court will pass a final decree in the plaintiffs 


. favour for separate possession by partition.” The plaintiffs 


claim a 5/9 share in the property in dispute which is called 
a dera situate in an agricultural village. They admit that 
the site upon which the dera stands is situate in a mahal of 
the village called mahal Multani in which they have no 
share, They themselves are owners of property in a mahal 
of the village known as mahal Surkb. When the Revenue 
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Courts partitioned the village in 1867, the site ou which the 
dera stands was allotted in its entirety to makal Multani. 
The title of the plaintiffs rests partly upon inheritance from 
certain persons who were proprietors in possession of the 
dera, partly upon purchase. They say that they have re- 
peatedly asked the defendant to partition the dera and to 
give them possession over their share. As the defendant 
refuses to accede to this request they have brought the present 
suit for partition of their share in the dera and exclusive 
possession over it. The defence, amongst other grounds, 
with which we are not concerned, raises the question that 
plaintiffs cannot ask for partition of the gera, but might ask 
for the rent of that portion of it which is occupied by the 
defendant. The court of first instance holding that the claim was 
virtually for partition and separate possession of the site of the 
dera in suit and that it was unmaintainable dismissed the suit. 
The lower appellate court found-that as the plaintiffs were 
owners. of a portion of the house in dispute they were entitled 
to separate possession of their share of the house by partition 
and the mere fact that the defendant was owner of the site 
of the house cannot defeat the plaintiffs’ rights to claim 
partition of the building itself. The defendant appeals from 
this order and his plea is that the plaintiffs are not owners 
of the site of the house which is situate in a akal exclusively 
owned by him and the plaintiffs are not entitled.to claim 
partition of the house in dispute. On behalf of the respond- 
ents our attention was called to the cases of Abdul Rahman 
v. Mashina Bibi and others, (1), and Iswar Parshad and others 
v. Jagarnath Singh and others (7). In the first of these 
two cases it was held that it was not within the jurisdiction 
of a Court of Revenue to partition a ‘chhauni’ or collection 
house. The second case was a case in which the parties 
were co-sharers in the village and while the village remained 
undivided the defendants had erected a building. On parti- 
tion the Revenue authorities allotted the plot on which the 
building stood to the share of the second party the plaintiff's. 
The plaintiffs sued for demolition of the building and for 
recovery of possession of what they deemed to be their share 
of the land covered by the defendants’ building. It was held 


(1) [1899] 19 A. W. N., 49. (2) [1906] 26 A. W. N., 194. 
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that the suit for demolition was bad, but that it was still 
open to the plaintiffs to ask the Revenue authorities to assess 
the ground rent on premises occupied by the defendants. 
Neither of these two cases is on all fours with the present 
case. The suit as it stands, though in name a suit for parti- 
tion of the building, is in reality a suit also for partition of 
the land on which that building stands. It is a matter which 
arises on partition and which should be dealt with by the 
Revenue Courts. In our opinion section 233, clause(£), forbids 
the Civil Court exercising jurisdiction over a suit of the form 
_ in which this one has been brought. We decree the appeal, 
set aside the decree of the court below, and restore that of 
the court of first instance with costs which in this court in- 
clude fees on the higher scale. 


Pp. D. Appeal decreed. 


MURARI LAL AND ANOTHER 
VErSUS 
KUNDAN LAL* 
Hindu law— Construction of will— Bequest to a female and on her death 


to her adopted son—Interpretation of word ‘ Malik,’—Beguest not 
conditional on adoption. 


A testator bequeathed all his property to S and on her death to her 
adopted son Æ. Æ being the daughter’s son of S could not be adopted under 
the Hindu Law. The testator further directed under the will that his 
daughter and his predeceased son’s daughters were to be excluded. 
Held that it was the intention of the testator to make A’ the object of his 
bounty irrespective of adoption. Fanindra Deb v. Rajeswar, L. R, 12 
I. A., 72, cited. 

SECOND APPEAL against the decree of Austin Kendall, 
Esq., Additional District Judge, Meerut, confirming the 
decree of H. David, Esq., Subordinate Judge, Meerut. 

Suit for ejectment and possession. l 

One Hargu Lal to whom the property in dispute originally 
belonged executed a will, on 1st April, 1898. The will com- 
menced by reciting that the testator had made a previous 


> S. A. No. 199 of 1908. 
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CIVIL. will in favour of Sant Lal his son who had predeceased him, 
1906. and he was therefore transferring the office of legatee to his 
= daughter-in-law Musammat Sukhi. It then went on to say 


N 4 i i 
TURARI LAD shat all the testator’s moveable and immoveable properties 


P. 4 
KUNDAN Lal. should remain his own during his life and that after his death 
Musammat Sukhi, widow of Sant Lal, was to be ‘Malik’ of all 
the property. The will then set out that Musammat Sukhi 
had adopted Kundan Lal, who was Sant Lal’s daughter's son, 
and that on death of Musammat Sukhi, Kundan Lal was to 
succeed her. Hargu Lal died on 26th August, 1898, and 
Musammat Sukhi died on the 27th May, 1899, and the de- 
fendants claiming to have got the property by gift from 
Sukhi took possession over it, and the plaintiff Kundan Lal 
brought the present suit for ejectment on the basis of the will 
of Hargu Lal. The court of first instance held that the will 
was proved and that’'under the will, Musammat Sukhi took 
a life estate only and after her death Kundan Lal was entitled 
to succeed, although his adoption was not valid, inasmuch as 
the bequest in his fovour was not conditional on his being 
adopted. ` The lower appellate court confirmed the decree. 


The material paragraphs of the will were as follows :— 


That after my death, Musammat Sukhi, wife of Sant Lal aforesaid, 
shall remain ‘ Maik’ ofall my properly ..., and no one else shall 
become so (Malik ). 


That Musammat Sukhi aforesaid, with the consent of me, the 
executant, adopted her daughter’s son Kundan Lal, son of Kewal 
Ram .. . during the life-time of her husband, Sant Lal, and has per- 
formed all ceremonies observed in the brotherhoed. After the death 
of Musammat Sukhi aforesaid, Kundan Lal aforesaid shall become 
‘malik’ and ‘ £adiz’ of all the property and no body else-shali have 
any claim. But after his death, his mother Musammat Basso, daughter 
of Sant Lal... . will be ‘ szalik ’ and ‘ 4ad¢z’ of all the property.” 


On 6th December, 1906, the plaintiffs pleader, had intimated 
to the court of first instance that the plaintiff claimed only 
on the basis of the will made by Hargu Lal, on īst April, 
1898, and gave up any title based on adoption, 

The defendants appealed, 


Satish Chandra Banerji (with whom Motilal Nehru), for 
the appellants, contended that Hargu Lal had executed a 
previous will in favour of Sant Lal and in the last will the only 
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change he purported to make was to substitute Musammat 
Sukhi as the legatee instead. She was to be the ‘ Malik’. 
She was absolute owner. The meaning of the word ‘ Malik’ 
had been definitely settled by the Privy Council. He cited 
Surajmant and others v, Rubinath Ojha, [1907] I. L. R, 30 All, 
84, P.C. 

The bequest was to Kundan Lal as the adopted son of 
Musammat Sukkhi and Sant Lal. Kundan Lal would there- 
fore only succeed if he were and could be validly adopted. 
Being a daughter’s son he could not be adopted and as the 
adoption was the motive and the condition of the bequest, 
the adoption being invalid, the bequest was inoperative. 

He cited 

Fanindra Deb Raikat v. Rajeswar Das, [1885] I. L. R., ‘11 Cal, 
463., P. C, 

Surendra Keshab Roy v. Durga Soondery Dossee, [1891] 1 L.R., 
19 Cal., 513, P. C. 

Karamsi Mashouji v. Karparndass Natha, [1898] I. L. R., 23 
Bom., 271, P. C. , 

Lati v. Murlidhar, [1906] 1. L. R, 28 AIL, 488, P. C. 

[RICHARDS, J.—Must it not be presumed that-the testator 
knew that the adoption was invalid ?] 


When the will was made in 1898, under the Full Bench 
ruling in Bhagwan Singh v. Bhagwan Singh!) the Hindu 
Law was understood to allow the adoption of a daughter’s son 
and it was in 1899, a year after the execution of the will and 
the testator’s death that the Privy Council reversed the Full 
Bench ruling. 


Bhagwan Singh v. Bhigwan Singh, [1899] 1. L. R., 21 AIL, 412, 
Pec. 


M. M. Malaviya, for the respondent, was not called upon. 
The judgment of the Court was delivered by 


RICHARDS, J.—This was a suit to recover possession of 
certain shops. The plaintiff claims under a will of one Hargu 
Lal. The defendents are the persons who would have succeeded 
to the property but for the will. Hargu Lal had one son 
named Sant Lal, who predeceased him leaving a widow, 
Musammat Sukhi. Musammat Sukhi had four daughters, 


(1) [1895] I. L. R., 17 AIL, 294. 
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Musammat Sendho, Musammat Gendo, Musammat Chuna and 
Musammat Baso. The plaintiff is the son of Musammat 
Baso. The will is dated the 12th of April, 1898, and it 
commences by reciting that the testator had made a will in 
favour of Sant Lal. It then goes on to say that all his proper- 
ty, moveable and immoveable, is to remain his own during his 
life and that afterwards Musammat Sukhi was to be the malik 
ofall property. It then sets out that Musammat Sukhi has 
adopted Kundan Lal with his approval with all due formalities 
and that on the death of Musammat Sukhi Kundan Lal will 
succeed her. After the death of Kundan Lal Musammat 
Baso was to succeed. The will then concludes with special 
directions that neither Musammat Pari, daughter of the 
testator, nor any of his son’s daughters, were to have any right 
whatever. It is admitted that Kundan Lal being a daughter's 
son could not under the Hindu Law be adopted as a son of 
Sant Lal. The appellants contend that upon a true construc- 
tion of the will the reason or motive of the gift to Kundan 
Lal was that he had been adopted. This is the only question 
that has been seriously pressed in this appeal. We think 
that the decision of the court below was correct. The testator 
for reasons which he gives expressly excluded from sharing 
in his property the persons who would have taken if there had 
been no will. Kundan Lal was the testator’s sole male descend- 
ant. A number of cases have been cited to us including the 
passage from a judgment of Sir RICHARD COUCH in the 
case of Fanindra Deb Ratkat v. Rajeswar Dass and others (*): 
“The distinction between what is description only and what 
is the reason or motive of a gift or bequest may often be very 
fine, but it is a distinction which must be drawn from a con- 
sideration of the language and the surrounding circumstances.” 
We think upon a true consideration of the language of the 
will and the surrounding circumstances that the adoption of 
Kundan Lal was not the reason or motive of the gift and that 
the testator wished to make him the object of his bounty 
irrespective of his having been legally adopted. We according- 
ly dismiss the appeal with costs including, in this court, fees 
on the higher scale. 


P, L. B. Appeal dismissed. 
(1) [1885] L. R. 12 LA, 72. 
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NAND RAM 
| VEFSHS 


MANGAL SEN AND ANOTHER.* 


Hindu Law—Partition—Praperty gifted away to one son to the detriment 
of another—Share in the property gifted. 


A Hindu father governed by the s#fatshara has independent power 
in the disposal of effects, other than immoveable, for indespensible acts 
of duty and for purposes prescribed by texts of law. The purposes pre- 
scribed by texts of law are gift through affection, support of the family, 
release from distress and soforth. When the father makes a gift of his 
immoveable property to one son to the detriment of the other, not on 
account of affection for that son, but to punish and disinherit the other 
son, the alienation is bad and that son can ina suit for partition, claim a 
share in the property gifted to the other son. 

' SECOND APPEAL from a decree of H. J. Bell, Esq., District 
Judge of Aligarh, confirming a decree of Maulvi Muhammad 
Shafi, Subordinate Judge of Aligarh. 


The suit out of which this appeal arose was brought by 
the plaintiffs for a partition of the joint family property, which 
included both moveable and immoveable property. One of 
the defences set up was that the moveable property had been 
given away by the father of the plaintiff, Mangal Sen, to 
Nand Ram, a younger brother of Mangal Sen and that the 
father having full power of disposition over moveables, the gift 
could not be questioned by the plaintiffs and the moveables 
given away could not be included in the partition. Both the 
courts below decreed the plaintiffs’ suit in respect of the 
moveable as well as of the immoveable property. The find- 
ing of the lower appellate court in regard to the gift of the 
moveables was that the gift was “not so much out of affec- 
tion to one son as based on the motive of dealing retribution 
to another son.” 


The defendant Nand Ram appealed. 


Gulsari Lal (with him Durga Charan Banerji) for the 
appellant, submitted that the father had the power to give 
*S. A. No. 154 of 1908. 
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away his moveable property to any one of his sons and the 
other son could not question the alienation. 
He cited 

Mayne, Hindu Law, pages 435 and 436. 

Mitakshara, Ch, 1, section 1, paras. 27 and 28. 

Lakshman Dada Nath, v. Ram Chandra Dada Nath, (1876) I L. R, 
1 Bom, 561. 

Rayadur Nallatambi Chetti ~v. Rayadur Mukunda Chetti, [1868] 3 
Mad. H. C. Rep., 455. 


Satish Chandra Banerji, for the respondents, cited 
Yagnavalkya, Ch II, verse 121. 


gat farragrare fare qaa ar 
aw cay Cee cared fag: gaea drat: 


(“Inasmuch as the ownership of father and son is co-equal in the 
acquisitions of the grandfather, whether they be land, any settled income, 
or moveables, in them the ownership of the father and son is equal.”] 

He submitted that the original text made no distinction 
between moveable and immoveable property in respect of 
the father’s power of alienation. The Mttakshara did make 
a distinction but it was open to question if the passage in the 
Mitakshara laid down a mandatory rule of law or was only 
advisory*. The earlier cases on the point, no doubt, were in 
favour of the appellant but the later cases made no distinction 
between moveable and immoveable property. Besides, even if 
the text in the Mitakshara might be taken to be mandatory in 
its nature, the present case did not come within the exceptions 
to the general rule formulated by Viynaneswara, in which cases 
alone the father could alienate moveable property. The 
finding of the lower court being that the gift was not made 
out of affection, the gift was illegal and the respondents were 
entitled to their share in the property given away. 

He cited 

Mayne, Mindu Law, para. 335. 

Jugmohan Das Mangal Das v. Siv Mangal Das Nathubhoy, [1886] 


I, L. Rọ, 10 Bom., 528 at pp. 547, 548 and 514 
Ghose, Hindu Law, 423, 
Raja Ram Tewary v. Luchmun Pershad, [1867] 8 W. R, 15. 
Laljeet Singh'y. Rajcoomar Singh, [1873] 12 B. L. R, 373. 
Kali Parshad v. Ram Charan, [1876] 1, L. R, 1 AIL, 159, F. B. 


* Cf. Balwant Singh yx. Rani Kishori, [1898] I. L. R., 20 AlL, 267 
t 285, P. C.—-Ed. 


VOL. VL] HIGH COURT. 417 


The judgment of the Court was delivered by 


STANLEY, C. J.—In the suit out of which this appeal has 
arisen the plaintiff Mangal Sen sued his father Kewal Ram 
and his minor brother Nand Ram for partition of the joint 
family property including both moveable and immoveable 
property. The lower appellate court, as also the court of 
first instance, decreed the plaintifs claim. An appeal has 
been preferred and the only question which has been pressed 
in argument before us in the appeal is in respect of the order 
for partition of the moveable property. In the defence, which 
was filed to the suit the defendants alleged that Kewal Ram 
gave away the whole of the moveable property of the family 
to his son Nand Ram and that therefore the plaintiff could 
not have partition of the moveable property. It has been 
found by the court below that the moveable property sought 
to be partitioned was part of the joint family property and 
that the gift which was made by Kewal Ram to his son Nand 
Ram was made not from affection but from vindictive motives, 
namely, to punish the plaintiff on account of alleged misconduct 
on his part. The lower appellate court finds that the gift was 
not made out of affection but on the motive of dealing retribu- 
tion to the plaintiff. We have to see, therefore, whether the 
father was entitled under the circumstances to make a gift of 
the moveable property of the family to one son to the exclu- 
sion of the other. 


The question of the right of a father in a family govern- 
ed. by the Afttakshara law, by which the parties here are 
governed, to dispose of moveable property in favour of one son 
to the exclusion of other sons, has been considered in a num- 
ber of cases. We need only refer to a few of the leading 
authorities on the subject. In the case of Raya Ram Tewary 
v. Luchinun Pershad ('), this question was considered and it 
was decided that according to the Mttakshara law a son 
acquires by birth a right in ancestral property and has 
a right during his father’s life-time to compel the partition 
of such property; that the father can not without the 
consent of his son alienate such property, except for 
sufficient cause, and that the son may not only prohibit 
the father from so dcing but may sue to set aside 

(1) [1867] 8 W. R., 15. 
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the alienation if made. In delivering the judgment of the 
Court in that case Sir BARNES PEACOCK, C.J., at p. 20 observes : 
“It is clear then that the son by birth alone acquires a right 
in ancestral property and that he has a right during his 
father’s life-time to compel a partition of such property; that 
the father cannot without the consent of the son alienate 
such property except for sufficient cause; and that the son 
may prohibit the father from so doing. It has been held that 
the son has not merely the right to prohibit but that he 
may sue to set aside the alienation if made.” No distinction, 


“it will be observed, is here drawn between moveable and 


immoveable property. 

The same question came before the Bombay High Court 
in the case of Lakshman Dada Natk v. Ram Chandra Naik (*). 
There, after a review of the authorities, it was held that a 
Hindu governed by the Mitakshara law, who has two sons 
undivided from him cannot, whether or not his act be regarded 
as a gift or a partition, bequeath the whole, or almost the 
whole of the ancestral moveable property to one son to the 
exclusion of the other. In delivering the judgment of the 
Court in that case, MELVILL, J., observes: “From the above 
authorities we come to the conclusion that it was not within 
the power of Dada Naik (ze, the father) (whether. his act be 
regarded in the light of a gift or ofa partition) to bequeath 
the whole, or almost the whole, of the ancestral moveable 
property to one son and virtually to disinherit the other.” 
This case came before their Lordships of the Privy Council 
on appeal, * and at the hearing it was conceded by the council 
for the parties that according to the Mrtakshkara law a father 
cannot by will make an unequal distribution of ancestral 
property, whether moveable or immoveable, between his son. 
The question was also considered in the case of /ugmohan 
Das Mangal Das v. Sir Mangal Das Nathubhoy(*), in an 
appeal from a decision of SCOTT, J, who held that whether 
the law of the Mayukha applies, or the Mitakshara, a son is 
entitled to demand partition of moveable as well as immove- 
able property in his father's life-time. The learned Judges 
who heard the appeal upheld the decision of SCOTT, J,, and 
held that there was no distinction between moveable and 


(1) [1876] L L. R., 1 Bom., 561. = (2z) [1886] I. L. R. 10 Bom., 528. 
^ See [1880] 7 1. A, 181; 5. C, I. L. Ru 5 Bom., 48, P. C.—Ed. 
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immoveable property as regards the right of.a son in an 
undivided family governed by the Mztakshara law ta partition 
in the life-time of the father. 


We think that in view of these authorities it is clear 
that unless a case be brought within the exceptions men- 
tioned in the Mitakshara there is no distinction as regards 
the right to partition between moveable and immoveable 
property. We therefore must turn to the Witekshara to see 
whether or not in this case the father was justified in making 
a gift of the moveable ancestral property to one son so as to 
exclude from participation therein the other son. We find 
from a reference to it that property, whether moveable or 
immoveable, in the paternal or ancestral estate is by birth, but 
that a father has independent power in the disposal of effects, 
other than immoveable, for indispensible acts of duty and for 
the purposes prescribed by texts of law (see chapter I, section 
I, paragraph 27). The purposes prescribed by texts of law, 
are gift through affection, support of the family, relief from 
distress, and so forth. If the gift of the moveable pro- 
perty in this case had been made to the defendant Nand 
Ram through affection, different considerations would arise 
from those which we have to consider, It is clear from the 
finding of the lower appellate court that the gift of the 
moveable property was not made to Nand Ram out of 
affection but for the purpose of punishing the other son 
and from vindictive feelings. That is the finding of the lower 
appellate court which we must accept in second appeal. In 
view of this finding we can not say that the gift was one 
which comes within the purposes mentioned in the paragraph 
of the Afttakshara which we have quoted for which a father 
may dispose of moveable property, and in this view it seems 
to us that the court below rightly decreed the plaintift’s 
claim for partition of the moveable property. 


We therefore dismiss the appeal with costs. 
P., D. T. Appeal dismissed, 
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THAKUR PARSHAD 
VEFSUS 
JAMNA KUNWAR AND OTHERS.* 
Will—Constructton— Malik—meaning of— Absolute interesi— 
lindu widows. 


Unless there is something in the context qualifying it, the word malik 
used in a will bears its technical meaning. When a testator bequeathed 
his property to his issue if he happened to have any, and if he had no issue 
then to his mother and wife who were to be “malik and gudbiz jaidad,” 
Reid that the ladies obtained an absolute interest. Swrajmani v. Radi 
Nath, 1. L. R, 30 All, 84, referred to. 

FIRST APPEAL against the decree of B. J. Dalal, Esq., 
additional Judge of Cawnpore. 


The material facts appear from the judgment. 
Sundar Lal and S C. Banerji, for the appellant. 


Motilal Nehru, Gobind Prasad and Satya Chandra Mukerji, 
for the respondents, 


The Judgment of the Court was delivered by 


BANERJI, J.—The only question in this appeal is whether 
Suraj Prasad, the last owner of the property in suit, 
conferred upon his mother Jamna Kunwar by his will, dated 
the oth of April, 1902, an absolute estate in one half of the 
property left by him. The will provides that in the event 
of his marrying again and having issue, such issue shall be 
the owner (malik) of his property like himself. It then 
goes on to say “If I happen to have no issue, the names of 
my wife and mother shall be entered in equal shares and they 
shall be owners and in possession (malik aur kabiz).” 
It is urged that the mother of the deceased, Musammat Jumna 
Kunwar, acquired a life-estate only and not an.absolute estate 
under the terms of this will. The word nalik has been 
interpreted in the recent ruling of the Privy Council in 
Surajmant and others v. Rabi Nath Ojha(*). In that case 
their Lordships observe that “in order to cut down the full 
proprietary rights that the word (malik) imports something 
must be found in the context qualifying it” In the present 


* F. A. 248 of 1907. 
(1) [1907] I. L. R, 30 AIL, 84 P. C. 
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case there is nothing in the context to qualify the word malik 
and to indicate that the intention was that the word should 
not “bear its proper technical meaning.” On the contrary 
while speaking of the rights of his issue, Suraj Prasad uses the 
word malik, indicating clearly that the issue should be the 
absolute owners. The same word is used in respect of his 
wife and his mother. There is nothing to “displace the 
presumption of absolute ownership implied in the word maézh.,” 
. We are, therefore, of opinion that the view taken by the court 
below is right and this appeal must fail. We accordingly 
dismiss it with costs including fees on the higher scale. 


Appeal disinissed. 


KING-EMPEROR 
VErSUS 


INTIZAR ALI KHAN.* 


Criminal Procedure Code (Act V of 1898), section 335—Reference—En- 
hancement of sentence—Reference cannot be made without upholding 
the conviction. 


The Sessions Judge is not competent to refer a case for enhancement 
of sentence unless he has tried the appeal filed against the conviction. 
He can only refer the case under the provisions of section 438, Criminal 
Procedure Code, when he is satisfied as to the propriety of the conviction. 


Reference by W. F. Kirton, Esq, I. C. Sọ Additional Ses- 
sions Judge of Moradabad. 

The facts were briefly as follows :— 

Three persons, Intizar Ali Khan, Abdul Wahid Khan and 
Kefayat Ali Khan, were sentenced by Mr. O. F. Jenkins, Joint 
Magistrate of Badaun, to simple imprisonment for six months 
each under section 147, Indian Penal Code, and for a further 
term of six months under section 225 B, the sentences to run 
concurrently. Two appeals were filed against this judgment in 
the court of Sessions at Moradabad. The Additional Sessions 
‘Judge, Mr. W. F. Kirton, before whom the appeals came 
‘on for hearing, without hearing the appeals, expressed an 
° Cr. Ref. No. 132 of 1909. 
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opinion that if he did not acquit the accused entirely he would 
submit the file of the case to the High Court under section 
438 of the Criminal Procedure Code for an enhancement of 
ths sentences passed on the accused. He had some doubts 
as to whether the accused would not be prejudiced in the 
conduct of the case before the High Court if he tried the . 
appeals before recommending an enhancement.. So purporting 
to act under section 438, Criminal Procedure Code, and without 
hearing the appeals he referred the case to the High Court. 


C. Ross Alston, appeared for the accused. 
The following judgment was delivered by 


STANLEY, C. J—The order passed by the learned Sessions 
Judge was passed clearly under a mis-conception. The 
accused appealed against their conviction of offences punish- 
able under sections 147, 323 and 225 of the Indian Penal Code. 
The learned Sessions Judge instead of hearing the appeal was of 
opinion that the sentence of simple imprisonment was not 
adequate, if the appellants were really guilty of the offence of 
which they had been found guilty by the court below and 
thereupon he referred the case to the High Court purporting 
to act under the provisions of section 438 of the Code of 
Criminal Procedure. In this he was clearly wrong. He ought 
to have heard the appeal and come to a determination 
as to whether or not the conviction of the appellants was 


‘justified. Only if he was satisfied as to the propriety of the 


conviction should a reference have been made under section 
438. The learned Sessions Judge did not in fact try the 
appeal. I therefore make no order on this reference but send 
back the record to the court of the Sessions Judge with 
directions that the appeals be heard and disposed of according 
to law. - - 


P. D. T. Record returned, 


“ 
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ABDUL LATIF KHAN AND ANOTHER 
VErsius 


NIYAZ AHMAD KHAN.* 


Muhammadan Law—Sunnis—Marriage brought about by fraud—No 
consununation—Dower—Liability af the husband to pay to the heirs 
of wife 

Where a Muhammadan woman at the time of her marriage was suffer- 
ing from illness, which prevented consummation and subsequently resulted 
in her death, and the fact of her illness was concealed from the husband, 
his consent to the marriage is said to have been obtained by fraud. When 
consent to a marriage is obtained by fraud or force, such marriage iS 


davalid unless ratified, and the husband is not liable to pay the dower 


cf the deceased wife to her heirs. 


SECOND APPEAL from a decrce of C. D. Steel, Esq. 
District Judge of Shahjahanpur, confirming a decree of Babu 
Achal Bihari, Subordinate Judge of Shahjahanpur. 


Suit for recovery of portion of a dower debt. 


Musammat Akbari was marricd on 5th February, 1866. to 


‘the defendant and she died before consummation of the mairi- 


age on 28th December, 1€ç6. The father and brother of 
Musammat Akbari brought the present suit to recover their 
share of the dower debt which was settled at Rs. 20,0co, but 
only half of which, vig., Rs. 10,000, was recoverable as the 
marriage was not consummated and out of which Rs. 10,co0, 
half devolved on the husband and half, Rs. 5000, was claimed 
by the plaintiffs. The defendant “pleaded that the dower 
settled at the time of marriage was only Rs. 150 and further 
that he was induced to marry Musammat Akbari on the 
misrepresentation that she was in sound health, while asa 
matter of fact she was seriously ill The Court of first 
instance held that at the time of the marriage, Musammat 
Akbari had been suffering from serious illness and that there- 
fore according to the Hanafi law, to which the parties being 
Sunnis were subject, the marriage was void. On appeal, the 


cee Judge held that the case was governed by the 
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Contract Act and as there was fraud practised upon the 
husband the suit was not maintainable. 


The plaintiffs appealed. 


Gulam Mujtaba (for Durga Charan Banerji), contended 
that both the courts had gone wrong. The law applicable 
to marriage and dower was the Muhammadan law, as the 
parties were Sunnis: it had to be decided whether under the 
Sunni law, the marriage was void. 


According to the Sunni law, the illness of the wife does 

not invalidate the marriage. He relied on 
Bailee, Muhammedan Law, pages 96 and 102, 

A. F. Abdul Rahman, Institute of Muhammadan Law, page 52, 
Art. 81. 

The passage quoted by the Judge from Ameer Ali, Mu- 
hammadan Law, Vol. II, p. 326, did not apply to Sunnis. 
Mr. Ameer Ali quoted no authority for the proposition that the 
Shiah and Sunni laws on this point were the same. 


[STANLEY, C. J—What authority have you for the pro- 
position that the marriage is valid even if procured fraudu- 
lently ?] 

There was no direct authority, but the Contract Act would 
not apply. 

He read the preamble to the Indian Contract Act and 
contended that according to the Bengal and North-Western 
Provinces Civil Courts Act, the Muhammadan Law only would 
be applicable in questions of marriage and dower. 

[BANERJI, J.—The Indian Contract Act includes within 
the definition of fraud the active concealment of a fact. 
Would not the concealment of a fact be fraudulent under the 
Muhammadan law ?] 


M. L. Agarwala, for the respondent, was heard in reply. 
The judgment of the Court was delivered by 
BANERJI, J.—This appeal arises out of a suit brought 


by two of the legal representatives ofone Musammat Akbari,. 


deceased, for a portion of her alleged dower. Musammat 
Akbari was married to the defendant on the 5th of February, 
1906. She died on the 28th of December, 1906, before con- 
summation of the marriage. The plaintiff states that the 


+ 
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amount of her dower was Rs. 20,000, that as the marriage 
was not cònsummated only one half of that amount is payable 
by the husband, and that the plaintiffs are entitled to a half 
of that half, namely to Rs. 5,000. This sum the plaintiffs seek 
to recover in this suit. The Court of first instance dismissed 
the suit and the decree of that court was affirmed by the 
lower appellate court. It has been found by the learned Judge 
that at the time of her marriage Musammat Akbari was 
suffering from a serious illness which prevented consumma- 
tion of the marriage and that she died of that illfess. It 
has also been found that the defendant, her husband, was 
not aware that she was suffering from that illness at the time 
of the marriage, and that the fact of the illness was suppressed 
by the father of the girl. On these findings the learned 
Judge has come to the conclusion that the consent of the 
husband was obtained by fraud. As according to the finding 
of the court below, there was an active concealment of a fact 
which should have been brought to the notice of the husband 
in order to obtain his free consent to the marriage, a fraud 
was perpetrated on him at the time of the marriage. It is 
stated in Mr. Amir Ali’s work on Muhammadan Law, volume 
II, p. 326, on the authority of the Raddul Mukhtar that 
“when consent to a contract of marriage has been obtained 
by force or fraud such marriage is invalid unless ratified.” 
He also lays down on the same page that “ a marriage con- 
tracted by a sick person is dependent on consummation, so 
that if he die of thaf illness without consummation, the con- 
tract is void and the woman has no right to dower or succes- 
sion.” The authority for this view is the Sharaya, which is 
an authority on S4za law, by which the parties to this case 
are not governed. But Mr. Ameer Ali also says on the 
same page that, “it is needless to add that there is very 
little difterence on these points between the SAzas and the 
Sunnis.” The learned vakil for the appellant contends that 
this is the learned author’s own view only and that he has 
cited no authority in support of it. The learned vakil how- 
ever has not been able to refer us to any authority which 
would justify us in coming to a different conclusion. He 
relies on the following passage on page 405 of the same 
work: “If the wife however was suffering from some illness 
at the time of marriage which prevented consummation and 
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eventually caused her death, her right to the dower would 
be transmitted to her heirs,” and contends that this is in- 
cosistent with the opinion expressed on page 326 as quoted 
above. We do not think that this is so. What is referred to 
on page 405 is the case of a valid marriage, where there has 
been no fraud or co-ercion. As we have pointed out above, 
ifa marriage was procured by fraud it is invalid. In this 
case according to the finding of the court below the marriage 
of the defendant with the deccascd Musammat Akbari, was 
the result of a fraud perpetrated. upon him, and therefore it 
was an invalid marriage. It necessarily follows that the 
defendant was not liable to pay the dower of the ceceascd 
and the plaintifs suit has been rightly dismissed. We dis- 
miss the appeal with costs including fees on the higher scale, 


P, L. B, Appeal dismissed, 
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JAMNA DASS 
VEFSUS 
RAMAUTAR PANDE.” 
Mortgage—Transfer of Property Act (IV of 1882), section 90—Purchaser 
fron mortzagor-——Mortgage-money part of purchase-money left in 
parch users hands—Personal liability of purchaser—Assumption of 
mortyage—~Sule of mortgagee rights. 


> 


A mortgaged to B certain property and sub-mortgaged certain other 
proz2rty by one and the sam: deed. 4 subsequently sold the whole of 
this property to Cand left with him the bulk of the consideration for the 
sale, for redemption of the mortgage and sub-mortgage. B obtained a 
d2crez for sale of the mortgaged property, but not of the sub-mortgaged 
property, the court considering itself bound by some rulings to refuse 
suca a decree under section 83, Transfer of Property Act, but remarking : 
° Ifthe rest of the mortgaged property does not prove of sufficient value to 
satisfy the plaintiffs mortgage in full, it will be open to him to apply in 
ex2cution for a sale of the mortgagee rights in question.” The proceeds 
of tha sale directed under sections 83 and 89 proving insufficient, the- 

acr22-halder applied for a decr2e under section go against Cand the 
personal representative of A. 

Held that by retaining in his hands part of the purchase mohey and 
expressly or impliedly agreeing to pay the amount to Ø, C did not become 
personally liable, and a decree under section 99, Transfer of Property 
Act, could not be made against him, 

First APPEAL from the decree of Shah Amjadullah, 
Subordinate Judge of Mirzapur. 


Application for a decree under section 90 of the Transfer 
of Property Act. l 

The facts were briefly these :— 

Musammat Lakhpati Kuar mortgaged certain properties 
to the appellant Jamna Dass for Rs. 40,000, the main 
stipulations of the mortgage being that the money should be 
recoverable in ro years, but in the event of the mortgagor 
not paying interest regularly or selling or mortgaging the 
property, the mortgagee might sue at once and realise his 
money before the term of the mortgage expired. The 
property mortgaged consisted of zamindari property as 
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also mortgagee rights in certain zamindari property. On 
November 24, 1896, Lakhpati Kuar sold the entire mort- 
gaged property for Rs. 44,000 to Ramautar Pande, res- 
pondent. Out of this consideration only Rs. 4,000 were 
paid to the vendor, Lakhpati Kuar, and Rs. 40,000 were 
left with the vendee, Ramautar Pande, to pay off the 
mortgage, but this he never paid to the mortgagee. On 
February 9, 1900, the mortgagee brought a suit for sale on his 
mortgage against both the mortgagor and the vendee, and 
eventually the High Court, on November 29, 1904, decreed 
the suit for sale of the zamindari property only. As regards 
the mortgagee rights the High Court said: “If the rest of 
the mortgaged property does not prove of sufficient value 
to satisfy the plaintiffs mortgage in full, it will be open to 
him to apply in execution for a sale of the mortgagee rights 
in question. This Court cannot, however, make at present 
any order for the sale of this portion of the mortgaged pro- 
perty” (vide Judgment of STANLEY, C. J., and BANERJI, J., 
reported in 1, A. L. J. R, 709, 714). On November 26, 1905, 
an order absolute was passed and the zamindari property was 
sold in two lots, the last sale taking place on September, 
26, 1906, and a balance of Rs. 25,547-7-0 was left due to the 
decree-holder. On January 7, 1907, the decree-holder applied 
for a decree under section go, Transfer of Property Act, against 
both the mortgagor and Ramautar Pande. The Subordinate 
Judge disallowed the application as against Ramautar Pande, 
holding, on the authority of Ram Lal v. Sil Chand (1), that 
a decree under section 90 could be passed only against the 
mortgagor-defendant. | 


The decree-holder appealed. 


Satish Chandra Banerji (J. N. Chaudri and Moti Lal Nehru 
with him), for the appellant, contended that the case relied on 
by the lower court was a very different case. There costs were 
sought to be recovered from a subsequent incumbrancer and the 
learned Judges limited their decision to the facts of that case. 
The purchaser merely of the equity of redemption stands 
on a different footing from the purchaser of the property who 
takes over the mortgage debt and undertakes to pay it off. 
Here there was an assumption of the mortgage by Ramautar 


[root] I. L. Rọ, 23 AIl, 439. 
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Pande and he was therefore personally liable to pay the 
mortgage-money which he had retained in his hands. Sec- 
tion 55, sub-section (5), clause (6) of the Transfer of Pro- 
petty Act, was referred to. 


He further contended that the mortgagee rights which had 
not been sold were undoubtedly mortgaged property over 
which the mortgagee had still a subsisting charge or lien, and 
the property being in the hands of the vendee, the balance 
due to the mortgagee was legally recoverable from this parti- 
cular defendant otherwise than out of the property which had 
been sold, Section go did not expressly or impliedly limit 
the word ‘defendant’ to the mortgagor. The mortgagee in 
his suit had asked for a personal decree against all the 
defendants, That relief could not be granted to him at that 
stage. But the High Court then said that if the sale did not 
satisfy the decree, the mortgagee rights could be proceeded 
against in execution. That was what the decree-holder was 
now seeking to do and the equities were entirely in his favour. 
He cited 

In the matter of Act I of 1879, [1883] 1. L. R., 10 Cal, 92, 96. 

Ram Shankar v. Ganesh, [1907] 1. L. R., 29 All, 385, F. B. 

1 Jones, Law of Morignge, sections 740, 741, 748, sqq. 

3 Pomeroy, Equity Jurisprudence, sections 1205—6, pp. 2401—6. 

Sundar Lal, for the respondent, contended that Ram- 
autar Pande, the transferee, was not personally liable. There 
was absolutely no covenant between Ramautar Pande and 
the mortgagee. Under section 90 of the Transfer of Property 
Act, it was the personal liability of the mortgagor which 
was enforced, as in every mortgage there was a covenant by 
the mortgagor to personally pay the money. By seeking to 
obtain a personal decree under section 90 against Ramautar 
Pande, the decree-holder was trying to enforce the obligation 
of Ramautar Pande to his own vendor, z. ¢, the mortgagor. 
This he obviously could not do, as he, being a third party and 
not privy to the contract, could not enforce it (Indian contract 
Act, section 37, referred to). Ram Autar Pande was certainly 
liable to his vendor but there might be equities as between him 
and his vendor which could not be considered now. His 
veridor, for instance, might not have a clear title and Ramautar 
Pande might be entitled to keep the purchase money in 
reserve with him. This was not asuit to enforce the contract 
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between the mortgagor and Ramautar Pande, but an at- 
tempt to enforce the personal liability of the mortgagor under 
the mortgage. No Indian or English case could be cited in 
support of the American doctrine of assumption of liability 
relied upon by the decree-holder. The decision of the High 
Court refusing a decree for sale of the mortgagee rights was 
wrong, but the decree-holder should have appealed against 
it, and cannot now obtain a decree under section go for its 
sale. 


Moti Lal Nehru, in reply, submitted that the decree of 
the High Court had become final as between the parties, 
and for the purposes of the present proceedings must be treated 
as the right decision in the case. The High Court had 
never held that the mortgagee rights could not be mortgaged : 
all that the High Court ever held was that there could be 
no decree for their sale under section 88. In this particular 
case the High Court had further held that in the event of the 
sale proceeds proving insufficient, the decree-holder might 
take out execution against the mortgagee rights. Even if no 
personal decree could be passed against Ramautar Pande, 
there could certainly be a money decree so restricted as to 
be executable against the mortgagee rights alone. That was 
property other than the property sold which had been 
expressly mortgaged for the payment of this debt, and to 
realise the balance now due it could be sold in the hands of a 
transferee from the mortgagor. The Indian Contract Act 
did not provide that none but a party to a contract could sue 
to enforce any benefit to which he might be entitled under 
it. Admittedly the mortgagor was under a personal liability 
to the mortgagee, and the vendee was under a personal 
liablity to the mortgagor. All the parties being before the 
Court now, this Court as a Court of equity should adjust the 
rights of all the parties once for all. 


Girdhari Lal Agarwala was heard in support of an 
objection on behalf of the personal representative of Lakh- 
pati Kuar, mortgagor, judgment-debtor. 


The judgment of the Court was delivered by 


RICHARDS J.—This appeal arises out of a suit to enforce a 
mortgage and an application by the decree-holder for a decree 
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under section 90 of the Transfer of Property Act. On the 6th of 
June, 1893, a mortgage-was executed by Musammat Lakhpati 
Kuar in favour of Jamna Das. The money was recoverable in 10 
years.’ The mortgage deed contains sundry provisions providing 
for earlier realisation of the money secured in certain events. 
The property mortgaged was partly zamindari property and 
partly mortgagee rights in zamindari property. The principal 
amount was the sum of Rs. 40,000. On the 24th of November, 
1896, the mortgagor sold the entire mortgaged property to 
ihe defendant, Pandit Ramautar Pande, for the sum of 
Rs. 44,000 out of which Rs. 4,000 only passed and the balance 
was left in the hands of Pandit Ramautar Pande for pay- 
ment of the mortgage-money due to Jamna Das. On the gth 
of February, 1900, Jamna Das sued for sale of the mortgaged 
properly and for a personal decrce in the event of the mort- 
gaged property proving insufficient. Musammat Lakhpati Kuar 
and Pandit Ramautar Pande were both made defendants. 
Several defences were raised including the defence that the suit 
was premature. The case went to the High Court and the Court 
held that under the terms of clause 12 of the mortgage deed 
the plaintiff's cause of action arose on the 24th of November, 
1€¢6. We particularly mention this matter as it has an 
important bearing on the objections filed on behalf of Badri 
Prasad, the representative of Musammat Lakhpati Kuar. The 
result of the suit was a decree against all the defendants 
for the sale of the zamindari property. The mortgagee rights 
were not included in the decree for sale. The Court felt itself 
bound by the decision in Mata Din Kasodhan v. Kazim 
Husain (*). For this reason it reluctantly excluded from the 
decree for sale so much of the mortgaged property as was 
represented by the mortgagee rights. In execution of the 
decree the zamindari property was put up for sale and realised 
the sum of Rs. 24,547-7. This left, of course, a substantial 
balance due to the mortgagee, and he accordingly applied 
for a personal decree against Pandit Ramautar Pande and 
the representative of Musammat Lakhbpati Kuar. In the appli- 
cation the decree-holder says after reciting the facts : “ As-gjow 
remains no property which might be saleable under the 
Hizh Court decree, dated 29th November, 1904, according 
(1) [1891] L L R, 13 All, 432. 
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to the provisions of the Transfer of Property Act, the applicant 
prays that a decree under section 90 of the Transfer of 
Property Act may be passed in his favour so that by executing 
that decree the applicant may recover, with costs and future 
interest, the amount due to him from the mortgagee right of 
Musammat Lakhpati Kuar and the property left by her and also 
from the person and other property of Pandit Ramautar 
Pande, who, notwithstanding his knowledge of the mortgage 
made to the applicant, and his express contract as to the 
payment of the amount of the mortgage due to the applicant, 
got the mortgaged zamindari property transferred to himself 
and for several years enjoyed the considerable profits accruing 
from the mortgaged zamindari property, without paying the 
amount due tothe applicant.” In spite of its prolixity of form 
this is simply an applicationunder section 90 of the Transfer of 
Property Act, which provides that “when the nett proceeds 
of any such sale are insufficient to pay the amount due for the 
time being on the mortgage, if the balance is legally recover- 
able from the defendant, otherwise than out of the property 
sold, the court may pass a decree for such sum,” The Court 
has held that the balance is not “legally recoverable from the 
defendant, Pandit Ramautar Pande, otherwise than out of 
the property sold.” A decree has been made against the re- 
presentative of Musammat Lakhpati Kuar. The decree-holder 
has appealed against so much of the order of the court 
below as refuses a personal decree against Pandit Ram- 
autar Pande, and objections have been filed on behalf of the 
representative of Musammat Lakhpati Kuar. It no doubt 
appears inequitable that Pandit Ramautar Pande should have 
taken a transfer of the mortgaged property for Rs. 44,000 on 
condition of paying Rs. , 40,000 in satisfaction of the 
mortgage, and that he should now be permitted to retain a 
large part of the mortgaged property without discharging his 
obligation. Thisis however the unfortunate result of the 
decision we have referred to. Happily the ruling in Mata Din 
Kasodhan v. Kazim Husain is no longer acted upon by 
thigeCourt, see the Full Bench ruling in Ram Shankar 
Lal v. Ganesh Prasad (1). The simple question is, can it be 
said that the balance of the mortgage debt is legally recover- 


(1) [t907] I. L. R. 29 All, 385. 
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able from Pandit Ramautar Pande otherwise than out of 
the property sold? The mortgagee rights unfortunately can 
not be sold because the decree of the High Court, dated 29th 
November, 1904, was unappealed from and has become final. 
If the decree-holder is not entitled to a personal decree against 
Pandit Ramautar Pande, he is without a further remedy in 
the present suit. It is contended that by retaining in his 
hands part of the purchase money and expressly or impliedly 
agreeing to pay the amount to Jamna Das, he became person- 
ally liable. In our opinion this contention is not sound. Jamna 
Das was no party tothe contract between Musammat Lakhpati 
Kuar and Pandit Ramautar Pande. No Indian or English 
case has been cited tous in which it has been ever held or 
suggested that the transferee of the equity of redemption in 
mortgaged property becomes personally liable to the mortgag ee. 
Sections 1205 and 1206 of Pomeroy’s “Equity Jurisprudence 
as administered in the United States of America” have been 
cited tous. We think it unnecessary to discuss the opinion of 
the learned author. No English authority is cited for any of 
the propositions laid down there. 


The objections filed on behalf of the representative of 
Musammat Lakhpati Kuar are to the effect that the application 
for personal decree is time-barred. We have already mentioned 
that the High Court in this very suit held that the cause of 
action arose to the plaintif on 24th November, 1896. This 
decision on the construction of the mortgage deed is binding 
on us. The suit in which the decision was given was a suit 
under the provisions of the Transfer of Property Act, and we 
must take it that the suit was not only for the sale of the 
mortgaged property but also, in certain events, for decree 
under section go. The plaint itself contained a prayer for 
such relief. We think we cannot go behind the decision of 
the High Court. We accordingly disallow the objections filed 
on behalf of the representative of Musammat Lakhpati Kuar 
with costs. There only remains the question of the costs of the 
respondent Pandit Ramautar Pande. In the court below 
the costs of this respondent were thrown on the decree-holder. 
We think that Pandit Ramautar Pande’ should bear his own 
costs in the court below and in this Court.- We do not desire 
to express any strong. opinion on the-conduct of Ramautar 
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Pande in not keeping his bargain with his vendor, particularly 
as it is suggested by the learned advocate that he may have 
some equity against his vendor. The fact, however, remains 
that he became transferee of the equity of redem pticn in the 
mortgaged property stipulating that he would pay the amount 
of the mortgage to Jamna Das. He did not do so, and in 
the events which have happened he is holding a substantial 
portion of the mortgaged property without even discharging 
the debts due thereon. We dismiss the appeal and direct that 
the appellant and Pandit Ramautar Pande do bear their own 
costs in this Court and in the court below. The other respon- 
dent on whose behalf the objections were filed must pay the 
decree-holder’s costs of such objections which will include fees 
on the higher scale. 


PLL B, Appeal dismissed, 


ALI AHMAD KHAN 
VeETSUS 
BANSIDHAR AND OTHERS.* 
Code of Civil Procedure (Act XIV of 1852) sections 278, 283—-Execution 


of decree—Atlachment—Odjection allowed—suit by decree-holder 
decreed. Previous attachment wether subsisting. 


Meid that the lien of an attaching creditor over the property attached 
dated from the attachment and was not destroyed or affected by an order 
of release which was in effect set aside by a subsequen decree, in a 
regular suit. 


Semble : a person purchasing property at a time when it was subject 
toan attachment order of a Civil Court could hold no better or higher 
position than his vendor. 


Mahomed Warris x. Pitambur, (1874] 21 W. R., 435; 
Bonomali x. Piosunno, [1896] 23 Cal., 829 ; 
Ram Chandra v. Mudeshawar, [1906] 33 Cal., 1158; 


Lalu v. Kashi, [1886] 10 Bom., goo and Bank of Upper India v. Shco 
Prasad, [1897] 17 A. W. N., 124, referred to and followec. 


FIRST APPEAL from a decree of M. Mubarik Husain, 
Subordinate Judge, Shahjahanpore. 
YE F.A No 721 of 1908.. 
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Application for execution of decree. 1909. 
The court below granted the application. ALI Sun KHAN 
The Judgment-debtor appealed. BANSIDHAR 


The material facts will appear from the judgment. 
Sundar Lal (with him Z. M. Banerji), for the appellants. 
Abdul Raoof, for the respondents. 

The judgment of the Court was delivered by 


KNOX, J.—This first appeal arises out of execution pro- #ox,/. 
ceedings connected with a decree held by the respondents, 
obtained by them on the 27th of May, 1895, and confirmed by 
this Court on the 22nd of March, 1897. 


The respondents in execution proceedings instituted on 
the 17th December, 1897, attached certain properties with a 
portion of which we are concerned in the present application. 
On the objection of Gauri Sahai and Chadammi Lal the pro- 
perties with which we are concerned were released from at- 
tachment. The decree-holders then instituted a suit under 
section 283 and obtained a decree in June, 1899, declaring that 
the attached property be brought to sale in execution of their 
decree. On the 18th January, 1901, Musammat Mohan Kuar, 
_ one of the judgment-debtors in the original decree, sold the 
property in suit to one Bholanath. Ali Ahmad the present 
appellant, then instituted a suit for and obtained a decree for 
pre-emption over the same property. 


The application out of which the appeal has immediately 
arisen, was instituted on the 13th of May, 1997, to bring to sale 
the property attached as far back as the gth of January, 1898. 
Ali Ahmad objected saying tater alia that the property can- 
not be sold. His objections were dismissed by the court below 
and he now comes here in appeal. No argument was ad- 
dressed to us on the first ground contained in the memoran- 
dum of appeal. 


The second ground, vzs. that the attachment of 1898, no 
longer subsists does not commend itself to us. It has been 
held by the Calcutta High Court in an exactly similar case,. 
Bonomalt Rat v. Prosunno Narain Chowdhry and Muzaffar 
Shak('), following Mahomed Warris v, Pitambur Sen(?) 

(1) [1896] I. L. R~ 23 Cal., 829, (2) [1874] 21 W. R., 435. 
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that the case in the Weekly Reporter was a clear authority for 
the view that “the lien of the attaching creditor dated from the 
attachment and was not destroyed or affected by the order of 
release which was in effect set aside by the decree.” This 
point was again considered and these cases were followed in 
Ram Chandra Marwari v. Mudeshwar Singh% This view is 
also consistent with that taken by the Bombay High Court ih 
Lalu Mulji Thakar v. Kashi Bai(?) and The Bank of Upper 
India v. Sheo Prasad and others (*). We would note at the 
same time that from the commencement and up to date there 
has been an unbroken continuity in the efforts made by the 
decree-holder to obtain satisfaction of his decree. 


The original purchaser Bholanath purchased the property 
at a time when it was subject to an attachment order of a Civil 
Court and Ali Ahmad can hold no higher position. 


This disposes of the remaining pleas taken in appeal. 
The appeal is dismissed with costs including ERSA in this Court 
on the higher scale. 


Appeal dismissed, 


(1) [1906] L L. R., 33 Cal, 1158. 
(2) [1886] I. L. R., 10 Bom., 400. 


(3) [1897] 17 A. W. N., 124. 
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-` SHEO LAL SINGH 
VEFSHS 


SUKHDEO SINGH AND OTHERS. 


Agra Tenancy Act (No. TI of rgor, Local), section 7—Applicability of—to 
morigage executed in 189g¢—Mortgage of sir— Whether mortgagor 
oblains exproprietary rights. 


R in 1894 made a usufructuary mortgage of his sir land to the plain- 
tiff S, the son of R, on the following day executed a 4abudiat promising 
to pay rent in respect of that land to the mortgagee. The lower appellate 
court and a single Judge of the High Court Ae/d that S was joint 
with his father at the time of the mortgage and became an exproprie- 
tary tenant and was not liable to pay more rent than such tenants were 
liable to pay. Ae/d that the mortgage having been made in 1894, 
the provisions of Agra Tenancy.Act of 1901 did not apply and the mort- 
gagor acquired no-exproprietary rights.in respect of the sé. S was there- 
fore liable to pay rent at the rate mentioned in the sadultat. Madho Bharti 
V. Harti Singh, 1. L. R., 16 All, 337, followed. 


APPEAL under section 10 of the Letters Patent from a 
judgment of KARAMAT HUSAIN, J., confirming a decree of 
W. R.G. Moir, Esq., District Judge of Jaunpur, which modified 
a decree of Maulvi Mustafa Ahmad, Assistant Collector, first 
class, Jaunpur. 


Suit for arrears of rent. 


The facts appear from the following judgment of 


KaRAMAT HUSAIN, J :—One Ram Lal executed a mortgage with 
possession of his sir, land in favonr of the plaintif Lala Sheo Lal 
and Rai Madan Makund Lal, on the 30th August 1894. On the next 
day, that is, on the 31st August, 1894, Ram Lal’s son executed a 
kabuliat in respect of the occupancy holding on an annual rent of 
Rs. 112, It was a sal ba sal (from year to year or yearly) kabuliat. 
The son Sukhdeo was living jointly with his father Ram Lal and 
thus he was interested in that holding jointly with his father. The 
plaintiff on the 16th August, 1906, brought the suit out of which this 
appeal has arisen for his share of the rent of that occupancy holding 
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for the years 1311, 1312 and 1313 F. The defence among other things 
was that the relation of landlord and tenant did not exist between 
the parties, and that the kabuliat was illegal. The court of first ins- 
tance gave the plaintiff a decree for the sum claimed. The defend- 
ant appealed on the grounds that the relation of landlord and 
tenant did not exist between the parties, and that by means of a 
mere kabuliat without a lease that relation could not be created. 
The learned District Judge on the authority of Nand Lal v. 
Hanuman Das (1) came to the conclusion that the registered 
kabuliat did not constitute a lease from year to year or for a term 
exceeding one year under section 107 of the Transfer of Pro- 
perty Act, but that the kubuliat was evidence of an oral agree- 
ment to lease for one year and on the basis of these conclusions, 
he gave the plaintiff a decree for Rs. 106-1-3 principal and Rs. 
19-1-3 interest with costs. The plaintiff has come here in second 
appeal. His learned vakil argues that the kabuliat executed by 
defendant is binding upon him. This contention in our opinion is 
not sound and under section 7 of the North-Western Provinces 
Rent Act of 1881, which applies to this case, the defendant is 
entitled to oceupy that holding at a rent which shall be four annas 
in the rupee less than the prevailing rate payable by tenants at 
will for land of similar quality and with similar advantages in the 
neighbourhood. That being so under section 23 of the Indian Oon- _ 
tract Act the agreement in the kadudiat, if permitted, will defeat the 
provisions of section 7 of Act No. XII of 1861. That agreement is 
therefore not binding. I may observe here that the reasons given by 
the learned District Judge for his conclusion that the registered kabu- 
liat which was executed in 1894, did not constitutea lease from year to - 
year or for a term exceeding a year under section 107, Transfer of 
Property Act, are not correct. Under section 117 of Act No. IV of 1882, 
none of the provisions of chapter V of that Act apply to leases for 
agricultural purposes except in so far as the Local Government, 
with the previous sanction of the Governor General in Conncil may 
by notification published in the Official Gazette declare all or any of 
such provisions to be so applicable together with or subject to those 
of the local laws, if any, for the time being in force.” So far as I 
know, those provisions up to the present day have not been extended 
to the provinces of Agra. 
The ruling relied upon by the learned District Judge is based 
upon section 107 of Act No. IV of 1882 and has no application to the 
facts of the present case. As the kabuliat is not binding, 1 dismiss 


- the appeal with costs. 


(1) 1904} 1. L. Ri 26 AN., 368, 
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-> The plaintiff appealed. 
Gokul Prasad (for Kalind? Prasad), for the appellant, sub- 
mitted that .a zamindar, making a usufructuary mortgage 


of his sir land did not become an exproprietary tenant in 
respect of it. 


He relied on 
. Madho Bharti v. Barti Singh, [1894] 1. L. R., 16 AIL, 337. 
Mangal Prasad Bhargava, for the respondent, replied. 


The judgment of the Court was delivered by 


BANERJI, ].—This appeal arises out of a suit brought by the 
plaintiff-appellant for arrears of rent against Sukhdeo. Singh, 
respondent. It appears that in 1894 Ram Lal Singh the 
father of Sukhdeo Singh, executed a usufructuary mortgage 
of his zamindari and szr lands in favour of Sheo Lal, plaintiff, 
and Rai Madan Makund, defendant. On the day follawing 
that of the mortgage Sukhdeo Singh executed a f#adulzat in 
favour of the mortgagees in respect of the sr lands under- 
taking to pay a rent of Rs. 112 per annum for the occupation 
of it As Rai Madan Makund did not join in the suit 
the plaintiff claimed his share of the rent in accordance 
with the provisions of sub-section (3) of section 194 of the Agra 
Tenancy Act. The court of first instance decreed the claim 
but the lower appellate court modified that decree, holding 
that the plaintiff was not entitled to the rent mentioned 
in the kadulrat but only to such rent as an exproprietary 
tenant was liable to pay. This decree has been affirmed by 
the learned Judge of this Court who heard an appeal from 
~ the decision of the lower appellate court. Hence this appeal 
under the Letters Patent. 


The learned Judge of this Court was of opinion that 
the defendant, who is joint with his father Ram Lal Singh, 
the mortgagor, had acquired exproprietary rights in regard to 
the str land under section 7 of Act No. XII of 1881 
and that consequently he was not liable to pay any higher 
rent than that which under that section an exproprietary 
tenant is liable to pay. This view is opposed to the Full 
Bench ruling in’ Madho Bharti v. Barti Singh). In that 
(t) [1894] I. L. R, 16 All, 337. 
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case it was held that a zamindar who makes a usufructuary 
mortgage of his zamindari including his s¢ry land does not so 
lose or part with his proprietary rights within the meaning of 
section 7 of Act No. XII of 1881, as to become an 
exproprietary tenant of his ser land. This ruling does not 
appear to have been brought to the notice of the learned Judge 
of this Court. As the usufructuary mortgage in favour of the 
plaintiff and Rai Madan Makund was made in 1894, the pro- 
visions of the Agra Tenancy Act of 1901 do not apply, and the 
mortgagor acquired no exproprietary rights in regard to the 
sir lands. The defendant who executed a kaduliat agreeing 
to pay rent at the rate of Rs. 112 a year, was liable to pay the 
rent at that rate. The Court of first instance was therefore 
right in decreeing the plaintifi’s claim. We allow the appeal, 
set aside the decrees of this Court and of the lower appellate 
court and restore that of the court of first instance with costs 
in all courts. 


P. D. T. Appeal allowed. 
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MUHAMMAD MOHSIN KHAN 
VEMSHS 


TURAB ALI KHAN.* 


Converston—Damages-—Test of. 


In a suit for damages for the wrongful cutting and conversion of the 
crops the test of damages is the loss sustained by the plaintiff by reason 
of the removal and conversion calculated on the market value of the 
crops. Damages should not be penal. 

SECOND APPEAL from a decree of H. W. Lyle, Esq., 
District Judge of Agra, confirming a decree of Munshi 
Chajju Mal, Subordinate Judge of Agra. 


Suit for damages in respect of crops cut away. 
The facts are as follows :— 


Two brothers Umrao Beg and Mughal Beg were owners 
of certain zamindari property. Umrao Beg granted a lease 
of the whole zamindari to one Ghulam Imam. The latter 
sub-let a portion of the property to the plaintiff-respondent 
Turab Ali Khan. After the lease the zamindari was parti- 
tioned between the two brothers and then Mughal Beg sold 
his share to the defendant-appellant Muhammad Mohsin 
Khan. The sale was followed by two suits, one by Umrao 
Beg for pre-emption and the other by Muhammad Mohsin 
Khan for setting aside the lease in favour of Ghulam Imam. 
In both these cases Muhammad Mohsin was successful in the 
district courts. While appeals were pending in the High 
Court, Muhammad Mohsin cut away certain crops growing 
on the land in possession of Turab Ali. The suit out of 
which this appeal arose was brought by Turab Ali to recover 
Rs. 1,044 as damages from Muhammad Mohsin Khan and 
certain other persons. The court of first instance in decreeing 
the claim in full said, “the tort complained of is a serious 
crime, a daring theft or dacoity. The act was wilful and 
attended with violence. In these circumstances the damages 
should be penal and such as to have a deterrent effect, and 
this effect cannot be produced if the amount came to near 
i ° S.A. No. 312 of 1908 
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the value of the produce and no more.” The lower appellate 
court confirmed the decree of the court of first instance as 
against Muhammad Mohsin Khan, and dismissed the suit 
as against other defendants. Regarding the question of the 
amount of damages it confirmed the opinion of the court 
of first instance and said, “where a person forcibly cuts 
and removes crops as the defendants did in this case, their 
action is hardly distinguishable from robbery and they are 
not entitled to any consideration.” The defendant Muham- 
mad Mohsin Khan appealed. 


Satish Chandra Banerji (with him Muhammad Ishaq), 
for the appellant, submitted that the lower courts were wrong 
in awarding penal damages and that the measure of damages 
should have been the actual loss sustained by the plaintiff by 
the tortious act of the defendant. 


Sarat Chandra Chaudhri (for J. N. Chaudrt), for the 
respondent, submitted that in awarding damages the lower 
court could take into consideration all the circumstances 
under which the wrong complained of had been done. 
The case was one of trespass to goods as well as of 
conversion. 


The judgment of the Court was delivered by 


STANLEY, C. J.—The only question in this appeal is as 
to the correctness of the principle upon which damages were 
estimated by the courts below. The suit was one for dam- 
ages for the wrongful cutting and conversion of the crops 
of the plaintiff. The damages in such a case is the loss 
sustained by the plaintiff by reason of the removal and 
conversion of his crops calculated on the market value of 
crops. It was the duty of the courts below to ascertain what 
was the value of the crops which were so removed. The 
learned Subordinate Judge in his judgment refers to the 
conflicting nature of the oral testimony of the witnesses on 
both sides, the plaintiff's witnesses exaggerating and the 
defendant’s under-rating the quantity of the produce, “The 
plaintiff,” he says, “assessed the damages on the ground 
of the produce having been 20 maunds per bigha which was 
the maximum produce which the land was capable of pro- 
ducing. The defendant on the other hand alleged that the 
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produce was only 2 maunds per bigha.” In this conflict 
of testimony the learned Judge came to the conclusion that 
every thing should be presumed against a spoliator and act- 
ing on that principle held that the presumption was that the 
produce was the greatest the land was capable of producing. 
He then observes: “In these circumstances the damages should 
be penal so as to have a deterrent effect and this effect can 
not be produced if the amount came near to the value of the 
product and no more.” The learned Judge was entirely 
wrong in his view that the damages should be penal and that 
damages must be assessed which should have a deterrent 
effect. In a suit of the kind the damages to which a plaintiff 
is entitled is the actual loss sustained by him by reason of 
the wrongful acts of the defendant. Penal damages with 
a view to a deterrent effect ought not to be awarded. The 
learned District Judge adopted the principle laid down by 
the learned Subordinate Judge as to the assessment of damages 
and in doing so acted contrary to the principles which should 
guide the courts in assessing damages. In view of this it would 
have been necessary for us to have referred an issue to the 
lower appellate court as to the true value of the grain which 
was removed by the defendant, if the parties had not left 
it in our-hands to determine the amount of the damages: 
they have left this question to us and having given the best 
consideration we can to the matter, we think that a sum of 
Rs, 696 is fair compensation to the plaintiff for the loss which 
he has sustained. . We accordingly allow the appeal to this 
extent that we vary the decree of the court below as to 
damages and reduce the amount awarded from Rs. 1,044 to 
Rs, 696, In other respects the decree will stand. 


We give no costs of this appeal. 
P. D. T. Appeal allowed. 


Decree varied, 


See also Mudhun Alohun Doss v, Gokul Doss, [1866] 10 M. L A 
563, 575, P- C= Ed. 
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BENODE BEHARI MAULIK 
VErSUS 


SITA RAM NAIK DAJI KALIA AND ANOTHER.* 


Will—Construction of—Dedication of property to the worship of god 
Shiva and for Dharma Sabha— Executor to receive surplus after de- 
Jraying expenses—Good and valid dedtcation—Intention of testator 


only test. 

A testator bequeathed his property in the following terms :— 

“For the worship and puja of SAtva Thakur and Dharma Sabha, 
the house of which the boundaries and descriptions are given below and 
in which the Shiva Thakur has been established and the income derived 
from the Promissory Notes of the value of Rs. 10,000 out of those 
numbers of which the numbers are given below shall be devoted to the 
worship and Puja of Shiva Thakur and the repair of the said hotise 
and whatever remains, it may be used by the principal executor for 
meeting the family expenses. The aforesaid house shall not be trans- 
ferred by sale, mortgage, gift or by any other way. The principal exe- 
cutor may live in it and may let it out on rent provided that such act 
does not interfere with the Seda and Puja of Shiva Thakur and the 
Dharma Sabha; and the aforesaid sum of Rs. 10,000 which is set aside 
for the service of Siva Thakur shall be kept in such a way that it may 


not be destroyed on any account whatever.” 

ffeld that these words constituted a valid dedication for religious 
purposes. eld also that the test in each case is what was the intention 
of the testator, whether the didication made by him was real and Jona 


fide or colourable and illusory. 
Bhuggobutty v. Gooroo Prosonno, [1897] 1. L. R, 25 Cal, 112, 


referred to. l 
SECOND APPEAL against the decree of G. A. Paterson, Esq., 
District Judge of Benares, reversing the decree of Babu Srish 
Chandra Basu, Subordinate Judge of Benares. 


Suit for declaration. 


One Ram Chandra Maulik who had come from Bengal in 
his last days to live in retirement and devotion at Benares, ex- 
ecuted on the 9th April, 1897, in his 85th year, a will appointing 
his nephew Shambhu Chandra Maulik, the principal executor, 
and his grand-nephews, Pramoda Charan Maulik, Benode 
Behari Maulik, and Kunja Behari Maulik also as executors, 
He died possessed of three houses in Benares, Government 

* S. A. No. 343 of 1908. 
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Promissory Notes of the value of Rs, 18,000 and a valuable 
collection of religious treatises, 


The material portions of the will are given tn extenso. 


CLAUSE 1. The senior executor shall carry on the service and 
worship of the Lord Shiva who is installed in the house bounded as 
below which is dedicated to the service and worship of the said Lord 
Shiva and to Dharma Sabha and shall make repairs in the said house 
with the income derived from Rs. 10,000 (ten thousand rupees) out of the 
Promissory Notes the numbers of which are given below and apply the 
balance ifany to his own private expenses. He shall have no power 
to sell, mortgage or make a gift etc. of the said house. He may however 
reside in itor let it on hire if he can do so without interfering with the 
service and worship of Shiva the Lord and the Dharma Sabha. The 
aforesaid sum of Rs. 10,000 which will be reserved for the service of 
Lord Shiva shall be kept in such a way that it may on no account be 
wasted, 


CLAUSE 2. [ have appointed Shriman Shambhu Chandra Maulik 
as the principal executor. He will live in the said house and carry on 
all the duties such as the keeping up and looking after the service and 
worship of the Lord Shiva and of the Dharma Sabha etc. ; should he 
act contrary to this, the other executors shill make arrangements for that 
purpose. 


CLAUSE 3. l have set apart Rs. 10,000 (ten thousand) and the house 
dedicated to God Shiva for the service of Lord Shiva and appointed 
Shriman Shambhu Chandra Maulik the principal executor for the purpose. 


He may if he so desires appoint any one of the other executors whom 
-he should choose as the principal executor under a will executed by him 
and throw the whole burden of the work on his shoulders. If, God forbid, 
he should die before appointing (another of the executors as) the princi- 
pal executor, the second executor, namely, Shriman Pramoda Charan 
Maulik shall discharge all the duties of the principal executor. 


CLAUSE 4. I have given the house situate in Deonathpura and 
bounded as below to my brother’s grandsons Shriman Benodo Behari 
Maulik and Kunja Behari Maulik to live in and enjoy all the interests 
therein. But they shall have no power to sell or mortgage or make a 
gift etc. thereof Should the two gentlemen quarrel with each other and 
neglect to repair the house and pay its taxes etc. and should the principal 
executor of (the will relating to) my property think that a certain repair 
is urgently needed and (find that) the two gentlemen do not agree to get 
the repair in question effected, the principal executor may have it done 
at his own expense and pay the tax etc. out of his own pocket and recover 
the cost from the said two gentlemen or realize it out of the rent of the 
said house. Be it known that the retiring room which I have built on 
the top of that house will be occupied by the principal executor. But he 
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shall have no power to give the said room on rent or to assemble any 
disorderly crowd there. 


CLAUSE 5. I have given the house bounded as below and situate 
in Ganesh Mohalla to my brothers son Shriman Shambhu Chandra 
Maulik with the power of sale and gift. 


On my death he having acquired the same right as myself must 
possess and enjoy the same Should any one take an objection to this, it 
shall not be entertainable. f 


Chiuseé 6. I dispose of the Promissory Notes standing in my name 
in the following manner. The principal executor Shriman Shambhu 
Chandra Maulik shall sell all the aforesaid Promissory Notes and distribute 
the money as per detail given below. My moveable property includes 
some religious and literary works which I have been collecting for a 
long time. Those works shall not be wasted but shall become part 
of the Dharma Sabha and remain under the constant care of the principal 
executor. All else that will remain of moveable property in the shape 
of money and goods that are in my use shall be realized and taken posses- 
sion of and enjoyed by the principal executor. 


Shambhu Chandra Maulik took out probate in the year 
1901. In 1905, he mortgaged the house in which Skrwa was 
installed and two Government Promissory Notes of the value of 
Rs, 2000 to his creditor for his personal purposes. After the 
death of Shambhu Chandra, the creditor brought a suit and ob- 
tained a decree for sale. The present suit was brought by Benode 
Behari Maulik for a declaration, upon the true construction of 
the will that the property was endowed to the worship of 
Shiva and could not be proceeded against in execution of the 
above decree. The court of first instance held that there was 
a good, valid and complete dedication to the idol and 
Dharma Sabha and decreed the suit. The lower appellate 
court, relying upon certain rulings, reversed the decree. 


The plaintiff appealed. 


In appeal to the High Court the plaintiff asked permission 
to withdraw his claim as regards the Rs. 2,000, with liberty to 
bring a fresh suit, which was granted, and he confined his claim 
to a declaration as regards the house. 


J. N. Chaudri (with him Harendra Krishna Mukerji), 
for the appellant, contended that the mere fact that the prin- 
cipal executor was allowed to enjoy the surplus of the income 
after defraying thc expenses, could not convert what was an 
endowment into private heritable property, The surplus was 
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not intended to be given to the executor in his personal 
capacity and character, but as superintendent and manager 
of the endowment. There was no heritable right created, but 
the grant of the surplus was made only in consideration of 
the service of superintending the endowment. It was the 
intention of the testator to completely dedicate the house and 
money to the worship of S%iva. The lower court should not 
have referred to case; where property was partly dedicated and 
partly given for private purposes to members of the family. 
The Judge was misled by constructions which were placed on 
different wills creating different rights as to the surplus. 


Satish Chandra Banerji (with him Gokul Prasad) for the 
respondents, submitted that the term “principal executor” 
was not an abstract term, but applied to a concrete person. 
The beneficial interest was given to him, subject to the charge 
of performing the duties of manager. To create a valid 
endowment, the whole of the income must be dedicated. 


He cited 


Sonatun Bysack v. Sreemutty Jugeut Soondree Dossee, [1859], 8 
M. L AL, 66, P. C, 


Ashutosh Duit x. Doorga Churn Chatterjee, [1879] 1 L. Ra 5 Cal, 


438; PC. 


J. N. Chaudri, in reply contended that the true test 
was whether any heritable right was created or whether it was 
the intention of the testator to give the property to his heirs 
in perpetuity. 
He cited. 
Rajender Dutt x. Sham Chund Mitter, [1880] 1.1.. Ra 6 Cal, 106, 
£26. P.-C, 

Bhuggobuity Prosonno Sen v. Goorean Prosonno Sen, [1897] I. L. 
R., 25 Cal., 112, 126, 127. 

The judgment of the Court was delivered by 


BANERJI, J.—The decision of this appeal depends on the 
interpretation of the will of one Ram Chander Maulik, dated the 
oth of April, 1897. By that will Ram Chander Maulik ap- 
pointed his nephew Shambhu Chander Maulik as the principal 
executor and he also named three other relatives as executors, 
Shambhu Chander took out probate of the will. The property 
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left by Ram Chander Maulik consisted of house property and 
Government Promissory Notes. One of these houses was 
mortgaged by Shambhu Chander to the defendants Nos. 1 and 
2, and the mortgage included Government Securities of the 
face value of Rs, 2,000. After the death of Shambhu Chander, 
the defendants Nos. 1 and 2 obtained a decree for sale against 
his son, the third defendant. The suit out of which this 
appeal has arisen was thereupon brought by Benode Behari 
Maulik, one of the executors named in the will, for.a declara- 
tion that the mortgaged property is property of which Ram 
Chander Maulik made an endowment under his will to the 
God Shiva and to a Dharma Sabha and is not liable to be 
sold in execution of the defendants’ decree. The court of 
first instance held that a valid endowment had been made 
by Ram Chander Maulik and accordingly decreed the 
claim. The lower appellate court whilst expressing. the . 
opinion that the intention of the testator was to make a com- 
plete dedication, felt itself bound by certain rulings of the 
Privy Council referred to in the judgment, and held that 
there was no complete and valid dedication for religious 
purposes and dismissed the suit. The plaintiff has preferred 
this appeal. He has withdrawn from that part of the claim 
which relates to Government Promissory Notes, with liberty 
to bring a fresh suit upon the same cause of action if not 
otherwise barred. 


The question we have to determine is whether Ram 
Chander Maulik made a valid dedication of the house which 
is the subject matter of the suit. The test in each case of 
this kind is what was the intention of the testator, that is 
to say, whether the dedication made by him is real and dona- 
fide, or only colourable and nominal. This intention is to be 
gathered from the terms of the will by which the dedication 
was made and from surrounding circumstances, The rulings 
on which the learned District Judge relies were based on the 
the merits of the particular cases. In someof those cases it 
was held that the dedication was merely illusory and that the 
intention was to retain the property in the family and for 
its benefit. We have therefore to consider the terms of the 
will made by Ram Chander Maulik. The first clause of the 
will has been translated, and correctly translated, by the 
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lower appellate court as follows: “For the worship and puja of 
Shiva Thakur and the Dharma Sabka the house of which the 
boundaries and descriptions are given below and in which the 
Shiva Thakur has been established, and the income derived 
from the Promissory Notes of the value of Rs. 10,000, out of 
those numbers of which the numbers are given below, shall 
be devoted to the worship and puya of Shiva Thakur and the 
repairs of the said house, and whatever remains, it may be 
used by the principal executor for meeting the family expenses. 
The aforesaid house shall not be transferred by sale, mortgage, 
gift or in any other way. The principal executor may live 
in it and may let it out on rent, provided that such act does 
not interfere with the seba and puja of Shiva Thakur and 
the Dharma Sabha and the aforesaid sum of Rs. 10,000 
which is set aside for the service of Skiva Thakur, shall be 
kept in such a way that it may not be destroyed on any 
account whatever.” We next find that at the commencement 
of the third clause the testator states, as the learned Judge 
points out, that he has “set apart a debutter house for the God 
Shiva and a sum of Rs. 10,000 for his service” and in describ- 
ing the boundaries of the house in question, he has described 
- the house as the house dedicated to the God SAzva; in describ- 
ing the boundaries of another house, the house in dispute is 
stated to be the house of the God Sheva. From these provi- 
sions of the will, it is manifest that the intention of the testator 
was to dedicate the house to the God S/zva and to direct that 
the income derived from the Government Securities should 
be applied to the worship of the God. There is no reserva- 
tion of any beneficial interest in the members of the family. 
The principal executor alone is allowed to appropriate the 
surplus after defraying all expenses. This surplus which 
appears from the terms of the will to be the surplus of the 
income derived from Government Promissory Notes of the face 
value of Rs, 10,000 was, as the learned Subordinate Judge 
points out, not a substantial part of the income so derived. It 
is also manifest from the will that there is no intention to 
create a heritable estate. The principal executor is in the 
third clause given the power to appoint one of the other exe- 
cutors as his successor, and in the event of his not doing so, one 
of the executors, the son of the principal executor, was to dis- 
charge the duties of principal executor. Taking the document 


CIVIL. 


Ce ee 


1909. 


BENODE BRHARI 
MAULIK 


V. 
SITA RAM NAIK 
Dajt KALIA. 


Banerji, J. 


vol. VL] HIGH COURT. 451 


KAMTA PRASAD AND ANOTHER 
VERSES 


SAYED AHMAD AND ANOTHER* 
Transfer of Property Act (IV of 1882) Sections 89 and go. 

A person held two mortgages over the same property, brought two 
separate suits on those mortgages and obtained two decrees. The first 
decree was made absolute and in execution thereof the decree-holder 
himself purchased the property. ‘lhe sale-proceeds were more than 
sufficient to discharge the first mortgage, the surplus discharging the 
amount of the second decree in part. He then applied for a decree 
under section go, Transfer of Property Act, to realise. the balance due 
under the second decree. //e/d that no decree under section go 
Transfer of Property Act, could be passed, as the second decree had. not 
been. made absolute under section 89, Transfer of Property Act, and no 
sale had taken place in execution thereof, the proceeds of which had 
proved insufficient to discharge the second mortgage. Muhammad 
Akbar v. Munshi Ram, [1899] A. W. N., 208 ; and Baa a v. Inayat 
Khan, 1. L. R, 22 All, 404, followed. 


APPEAL under section 10-of the Letters Patent from a 
_ decree of the Hon’ble, Mr. Justice AIKMAN, confirming a 
decree of W. R. S. Moir Esq., District Judge of Jaunpur. 


Application for a decree under section go of.the Transfer 
of Property Act, 1882. 


The material facts appear from the following judgment of 


AIKMAN, J.—The appellants held two mortgages over the same 
property. They brought separate suits on their mortgages - and 
in each suit got a decree for sale. The first decree was made 
absolute on the 28th of June, 1902. lu execution of the decree 
the property was brought to sale. At the sale the decree-holders 
caused notification to be made of the second mortgage decree 
which they held over the property, in order, as stated in their appli- 
cation, that “ purchaser might not be under any misapprehension.” 
This clearly implied that the decree-holders warned any intending 
purchaser who might buy the property that it was still be liable to 
sale under the second mortgage decree. The decree-holders pur- 
chased a considerable portion of the mortgaged property themselves 


© L. P. A. No. 77 of 1909. 
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fora sum of Rs. 6,800. This satisfied the first decree and partly 
satisfied the second decree leaving a balance of over Rs. 1,433-7-0 
due under the latter decree. By taking proceedings under 
section 295 of the Oode of Civil Procedure, the decree-holders have 
realized this all but a sum of Rs. 321-10-7. For the recovery of 
this balance they applied for a decree under section 90 of the 
Transfer of Property Act. The court of first instance gave them 
a decree. On judgment-debtor’s appeal, the learned District Judge 
dismissed the application. The decrev-holders come here in 
second appeal. It has been found on an issue referred by me that 
the nunincumbered value of share purchased by the appellants at 
the sale in execution of their first decree is Rs. 8,825 and to this 
finding no objection has been taken. In my opinion, applying the 
principles of the rulings in Nand Kishore v. Hariraj Singh (1), and 
Bisheshur Dial v. Ram Surup (2), the purchase by the decree-holders 
under the circumstances stated above and on the finding on the 
issue referred to above, has the effect of discharging the balance 
due under the second mortgage decree. Jn my opinion the learned 
District Judge was right in holding that the appellants are not 
entitled to a decree under section go of the Transfer of Property 
Act. This appeal is dismissed with costs.” 


From this judgment the decree-holders preferred an 
appeal under section 10 of the Letters Patent. 


Satish Chandra Banerji (for Durga Charan Banerji), 
for the appellants, submitted that the purchase of the mort- 
gaged property by the mortgagees in execution of their first 
mortgage decree had not necessarily the effect of discharging 
the second mortgage. They could obtain a decree under sec- 
tion go of the Transfer of Property Act, when the mortgaged 
property was no longer available to them. 


He cited. 

Bisheshur Dial v. Ram Sarup, [1900] L L. Ra 22 All, 284. 

Nand Kishore v. Raja Hari Raj Singh, [1897] 1 L. R., 20 AIL, 23. 
= Ghulam Mujtaba, for the respondents. The appeal arises 
out of an application under section go of the Transfer of Pro- 
perty Act, and it should be decided with reference to the 
provisions contained in that section. Section 90 does not 
contemplate a case like the present. Moreover, section go 


(1) [1897] I. L. R., 20 AlL, 236 
(2) [t900] I. L. R., 22 AIL, 284. 
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cannot be availed of unless the decree-holder has obtained 
an order absolute under section 89, and the mortgaged pro- 
perty has been sold off in pursuance of that order. 

Muhammad Akbar x. Munshi Ramm, [1899] 19 A. W. N., 208. 

Pirbhu Narain Singh v. Baldeo Misra, [1906] I. L. R., 29 AIL, 260. 

Kedar Nath v. Chandu Mal, {1903] I. L. R., 26 AlL, 25. 

Ram Ranjan Chakravart! v. Indra Narain Das, [1906] I. L. R., 33 

Cal, 89o. 
Badri Das v. [nayat Khan, [1990] L L. R., 22 All, 404- 


Satish Chandra Banerji, in reply, submitted that it was 
not necessary for the purposes of getting a decree under sec- 
tion go that the decree-holder should have first sold the 
whole of the mortgaged property. He might abandon any 
portion of the mortgaged property and obtain a decree under 
section 90, He cited 

Ghafur Hasan Khan, v. Muhammad Kifayat-ullah Khan, [1905] 1. 

L. R., 28 All, 19. , 

Sheo Prasad v. Behari Lal, [1902] I. L. R., 25 AlL, 79. 

Pribhu Narain v. Amir Singh, [1907] I. L. R., 29 All, 369. 

Bageshri Dial vy. Mahammad Nagi, [1893] 1. L. R. 15 All, 331. 


[BANERJI, J.—-It is a pure accident that the second mort- 
gagee is the same person as the first. If it had not been so, 
could a stranger second mortgagee get a decree under section 
go merely because the whole property had been sold away 


under a prior mortgage ?] 


There was a ruling of the Calcutta High Court that 


where the mortgaged property had been sold away in execu- 
tion of a rent decree under the Bengal Tenancy Act, the 
mortgagee decree-holder could apply for a decree under 


section go. 
Masiulla Mandal v Jan Mamud Sha, [1900] I. L. R, 28 Cal, 12. 
Before a decree under section 90, was obtained, it was not 
necessary that the property must have passed away by an 
auction sale. 


Gajadhar Lal vy. The Alliance Bank of Simla, Lid., [1906] I. L. R., 
28 All., 660. 


The judgment of the Court was delivered by - 
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BANERJI, J.—This appeal arises out of an application for a 
decree under.section 90 of the Transfer of Property Act. The 
appellants held two mortgages over the same property and 
brought two separate suits on the basis of those mortgages. 
They obtained two decrees, one on the 13th of December, 
1901, and the other on the 2nd of March, 1903. The decree 
first mentioned was made absolute on the 28th of June, 1902, 
and in execution of tt the property comprised in the mortgage 
was sold and the decree-holders themselves purchased it for 
Rs, 6,800. The decree upon the first mortgage was satisfied 
and the surplus of the sale proceeds discharged the amount of 
the second decre€ in part. A balance of Rs. 321-10-7 was 
left unsatisfied and it is for the realisation of this balance 


that the present application for a decree under section go was 
made. 


The court of first instance allowed the application. The 
lower appellate court dismissed it, and the order of that court 
was affirmed by the learned Judge of this Court by whom the 
appeal from the decree of the court below was heard. From 
the decision of the learned Judge of this Court this appeal has 
been preferred under the Letters Patent. 


Several questions, not free from difficulty, have been 
raised in the argument before us, but we think the contention 
of the learned vakil for the respondents, namely, that the 
decree-holders appellants are not entitled to a decree under 
section 90 of the Transfer of Property Act inasmuch as 
they did not obtain an order for sale under section 89 and 
did not cause the mortgaged property to be sold in pursuance 
of such order, is well founded. That section provides that 
if the proceeds of a sale directed by section 89 are insufficient 
to satisfy the mortgage, a decree may be passed for the 
balance. In this case no order was obtained under section 89 
and no sale took place in pursuance of such an order, It 
was held in Mahammad Akbar vy. Munshi Ram (*), which was 
followed in the case of Badri Das v. Inayat Khan (°), that 
if a sale had taken place under a decree on a prior mortgage, 
that would not entitle a subsequent mortgagee, who had 
also obtained a decree for sale, to apply for and obtain a 

(1) [1899] 19 A. W. N. 208. 
(2) [1900] I All, 404. 
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decree under section 90. We are bound by these rulings, It 
cannot be said that in this case the mortgaged property was 
sold under the decree passed on the second mortgage. The 
decree-holders made an application in the execution proceedings 
relating to the first decree asking the court to inform intending 
purchasers of the existence of the decree on the second 
mortgage. If the property be regarded as having been sold 
subject to the second mortgage, the decree-holders had the right 
to get the property re-sold under the second mortgage. It 
- so happens that they themselves are purchasers under the 
sale which took place in execution of the decree under the 
first mortgage. Unless therefore they surrender the property 
and have it resold in execution of the decree under the 
second mortgage they cannot ask for a decree under section 90 
of the Transfer of Property Act. The other rulings which 
were referred to in the, argument do not touch the point 
before us and are clearly distinguishable. For the above 
reasons we are of opinion that the order of the lower appellate 
court, which has been confirmed by the learned judge of this 
Court, dismissing the application for execution is correct 
though not on the ground on which the order was passed. 
The case relied upon by the learned Judge of the lower 
appellate court, namely Bageshri Dial y. Muhammad Nagt(') 
was considered in Muhammad Akbar v. Munsht Ram to 
which we have referred above. The question before us 
did not arise in that case. We dismiss the appeal with costs. 


P, D. Appeal dismissed, 
(1) [1893]1. L. R., 15 All, 331. 
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SHAH ZAHID HUSAIN AND OTHERS 
VErSUS 
SHAH ZAFAR HUSAIN AND OTHERS,* 


Misjoinder—Suit for declaration of right to partition—All the objectors 
in Revenue Court whether —necessary parties, 

To a civil suit for declaration of his right to certain plots of land, 
plaintiff impleaded as defendants all his co-sharers in the village, who 
had objected in the Revenue Court to the partition on the ground that they 
were theirs. The defendants pleaded misjoinder of parties and causes of. 
action. eéd that the suit being for declaration of title and not for posses- 
sion of specific plots of land, plaintiffs were bound to implead all 
those who claimed an interest in the property. 


APPEAL from a decree of Babu Nihal Chandra, Subordi- 
nate Judge of Saharanpur. 


The facts are as follows :— 


The plaintiffs and defendants Nos. 1 and 2 are recorded 
co-sharers in a village. The defendant No. I presented an 
application in the Revenue Court for partition of the village. 
The defendants Nos. 3 to 79 took objections that they were 
owners of certain houses etc. and those should not be included ` 
in the partition. On this objection being made the Assistant 
Collector directed the defendants Nos. 3 to 79 to bring a civil 
suit. But on their preferring an appeal, the collector directed 
the plaintiffs and the defendants Nos. ı and 2 to bring a civil 
suit. The suit, out of which this appeal arose was thereupon 
brought by the plaintiffs for a declaration that defendants 
Nos. 3 to 79 had no proprietary title in the village. 


On the case coming on for hearing it was inquired from 
the pleader for the plaintiffs whether the defendants, other 
than the pro forma defendants Nos. 1 and 2, held houses 
&c. jointly and were in joint possession or whether they held 
possession separately. The pleader stated, “The houses 
of some of the defendants are separate and of some joint. 
Some of the defendants stated that some lands were their 


& F. A, No. 189 of 1906. 
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own property and some of them stated that some lands 
were their joint property.” The lower Court thereupon 
orderd the plaintiffs to amend the plaint and proceed against 
each defendant claiming title to particular property separately. 
The plaint not being amended the suit was dismissed for mis- 
joinder of parties and of causes of action. 


The plaintiffs appealed. 


Sundar Lal, for the appellants, submitted that there was 
only one cause of action. The suit being one for declaration 
and not for possession, the relief sought could not be 
given unless all the parties, claiming to be interested, were 
joined, f 


Nihal Chand (for Satish Chandra Banerji) for the respond- 
ents, submitted that the defendants were not co-sharers but 
were claiming under different titles. Their separate titles 
were being disputed and this should be done in a suit against 
each separately. 


He relied on 
Ganesht Lal V. Khairali Singh, [1894] 1. Le R., 16 All, 279. 
The judgment of the Court was delivered by 


STANLEY, C. J.—This an appeal from an order rejecting a 
plaint on the ground of misjoinder of partiès and causes of 
action. The plaintiffs and defendants Nos. 1 and 2 are alleged 
to be recorded co-sharers. The plaintiffs applied to the Reve- 
nue Court for partition. Thereupon the defendants Nos. 3 to 
79 preferred objections claiming different plots of land to which 
they alleged they were entitled and urging that these plots 
should not be included in the partition. The revenue autho- 
rities referred the plaintiffs to the Civil Court and thereupon 
the present suit was brought. The learned Subordinate Judge 
was of opinion that the plaintiffs ought to have brought separate 
suits against the different sets of defendants who claimed 
specific plots and accordingly directed the plaintiffs to amend 
their plaint and as they failed to do so rejected the plaint. 
We are of opinion that the court- below was in error in rejec- 
ting the plaint. The plaintiffs as we have said above applied 
for partition, This was a suit to establish the plaintiffs right 
to the property, the partition of which was sought by them. 
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To such a suit they were bound to join as defendants every 
person claiming an interest in the property. The suit was not one 
for possession of specific plots of land against particular defend- 
ants but for a declaration of right only and such a declaration 
could uot be given unless all the parties interested were 
before the court. We set aside the order of the court below 
and send back the case under order 41, rule 23, of the Code 
of Civil Procedure with directions to re-admit the suit under 
its original number in the register and try it according to law. 
The appellants will have their costs of this appeal including 
fees on the higher scale. Other costs will follow the event. 


Appeal allowed. 


Cause remanded. 


PD: 


BULAKI DAS 
VErSUS 
THE SECRETARY OF STATE FOR INDIA AND OTHERS. 


Municipalities Act (Local, No. I of 1900), section 183—Jurisdiction of 
Civil Courts. A 

A Municipal Board granted permission to Æ for building a temple. 

The District Magistrate acting under section 183 of the Municipalities Act 

[Local Act—No, I of 1900] made an order cancelling the permission given 

by the Municipal Board and the Local Government confirmed this order of 


the District Magistrate. Æ brought a suit for a declaration that he had a 
right to build the temple. 


fATeld that the suit was not maintainable ; /e/d further, that the Civil 
Court had no power to disturb the order of the District Magistrate who 


acted within his jurisdiction and whose order had been duly confirmed by 
the Local Government. 


Abdul Asiz v, Muncipal Board of Pilibhit, [1905] 2 A. L. J., 222, 
applied. 


SECOND APPEAL from a decree of W. F. Kirton Esq, 
Additional Judge of Moradabad, reversing a decree of Babu 
Nehal Chandra, Subordinate Judge of Moradabad. 


S. A. No. 1391 of 1907. 
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-The facts of the case are as follow :— 


In the city of Moradabad there is a sarai in which both 
Hindus and Muhammadans live. In the sarai there is a 
chabutra with an idol of Shiva on it. On the 3rd August, 
1905, the plaintiff Bulaki Das applied to the Municipal Board, 
Moradabad, for permission to build a temple on the chabutra. 
The application was granted on the 25th October and the 
plaintiff commenced building operations. Subsequently 
some Muhammadan residents of the sarai submitted a petition 
to the District Magistrate of Moradabad protesting against 
the erection of the temple. On the 6th February, 1906, the 
District Magistrate, acting under section 183 of the Munici- 
palities Act [Local No. I of 1900], cancelled the permission 
given by the Municipal Board. This order of the District 
Magistrate was confirmed by the Local Government on 
the 7th of March, 1906.- The plaintiff thereupon brought 
the suit out of which this appeal arose for a declaration that 
the plaintiff had a right to construct the temple. The Court 
of first instance found that 15 or 16 years previously 
kaccha building dedicated to worship existed on the spot 
where the plaintiff desired to build a new temple and that the 
defendants had no just cause for annoyance. It held that the 
Civil Court was competent to consider the propriety or other- 
wise of the opinions on which the orders of the District 
Magistrate and of the Local Government were based and 
decreed the suit. The lower appellate court set aside the 
decree of the first court and dismissed the suit on two 
grounds ; firstly, it did not consider that any court could call 
into question an order of the Local Government under section 
183 of Act I of 1900, and secondly, if the court could do so, 
it could see no reason for interference with this particular 
order. The plaintiff appealed. 


Durga Charan Banerji for the appellant, submitted that 
section 183 of the Municipalities Act referred to matters falling 
within the scope of a Municipality. The remedy sought by the 
civil suit was outside its scope. There was no legal bar to the 
suit. A Civil Court could consider the propriety of an order 
of the Local Government affecting the legal rights of a party 
and could give the declaration sought by the suit. 
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Ghulam Mujtaba [with him W. Wallach] for the respon- 
dents, submitted that where a specia! tribunal was constituted 
to decide certain matters, the ordinary Civil Courts should not 
interfere, 


He relied on 


Abdul Azis v, The Municipal Board of Pilibhit, [1905] 2 A. L.J. R. 
222. 


The judgment of the Court was delivered by 


STANLEY, C. J.—We think that the decision of the learn- 
ed Additional Judge of Moradabad, from which this appeal 
is preferred, is correct. The plaintiff sued for a declaration 
that he is entitled to build a temple on a site in Moradabad. 
In a sarai in that city there is a Chabutra with an image of 
the God Mahadeo. It is said that there was formerly a kuchha 
temple upon this site which had fallen into ruin and that the 
plaintiff was desirous of restoring it. He applied to the Muni- 
cipal Board on the 3rd of August, 1905, for permission to build 
a temple on the Céadutra and his application was.granted and 
the building was commenced. Later on, however, some Muham- 
medan members of the community protested against the build- 
ing and, in consequence, the District Magistrate, on the 6th of 
February, 1906, cancelled the order of the Board in favour of 
the plaintiff, purporting to act under the provisions of section 
183 of the Municipalities Act, Act I of 1g00, The order of 
the District Magistrate was confirmed by the Local Govern- 
ment on the 7th of March, 1906. The learned Additional 
Judge held that it was not open to the plaintiff to main- 
tain his suit in view of the order of the District Magistrate. 
Hence this appeal. 


We think that the view of the law taken by the learned 
Judgeis correct. Section 183 provides that a District Magis- 
trate may by an order in writing suspend within the limits of 
his district the execution of any order of the Municipal Board 
and may prohibit the doing within those limits of any act which 
is about to be done or is being done in pursuance of or under 
cover of the Act, if in his opinion the doing of the act is like- 
ly to lead to breach of the peace, or cause injury cr inconve- 
nience to the public or any class or body of persons. The order 
of the District Magistrate cancelling the order of the Municipal 
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Board, giving permission to the building of the temple in ques- 
tion, was passed in pursuance of this Act and it was confirmed 
by an order of the local Government as provided for by sub- 
section (2) of section 183. In view of this action of the Dis- 
trict Magistrate we are of opinion that the plaintiff is not 
entitled to maintain a suit for a declaration that he is entitled 
to build despite the order so passed and confirmed. The 
principal governing the ruling of a Bench of this Court in the 
case of Abdul Asis v. The Municipal Board of Pilibhit (*) 
appears to us to be applicable to this case. There it was held 
that wherea Municipal Board acting under its statutory powers 
ordered the course of a drain, which it considered to be pre- 
judicial to health to be diverted it was held that the Civil Court 
had no power todisturb the order of the Board inasmuch as it 
was acting within its statutory powers. So here we think that 
the Civil Court has no power to disturb the order of the Dis- 
trict Magistrate, who acted within his jurisdiction and whose 
order has been duly confirmed by the Local Government. We 
dismiss the appeal with two separate sets of costs, one payable 
to the defendant No. 1 and one to other defendants respond- 
ents. These costs will include fees on the higher scale. 


P. D, T. Appeal dismissed, 
(1; [1905] 2, A. L. J. R., 222. 
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NAND DULAREY LAL AND ANOTHER 
VETSHS > 


CHAND BEHARI LAL AND OTHERS.* 


Execution of document by altorney—Power of attorney to several 
persons—Name of principal signed by one attorney—Document attested by 
the other attorneys. 

A executed a power of attomey by which, for the purpose of paying off 
certain debts payable by him, he authorized B, C and D. “ to borrow 
money to the extent of the amount which is payable by me, to sign for 
me, to execute a document on my behalf, to hypothecate my property 
and to get the document registered.” Subsequently a mortgage bond 
was executed which was signed by A on behalf of Æ and attested by C and 
D amongst others. The bond was executed and registered with the 
consent of B, Cand D. 


Field that it was not necessary that the three agents should have 
signed the name of A. 


ffe/d further, that although when an authority is given to two or more 
persons jointly, all the agents must concur in the execution of it in order 
to bind the principal in the absence of a provision that some alone shall 
form a guorum, yet in the case of an authority given in the terms in Which 
the authority was framed in this case, if all the agents concurred in the 
execution of it, one of the agents with the consent of the others writing 
the name of the principal and the others attesting the execution the 
requirements of law were satisfied, it being impossible for the co-agents 
to sign the name of the principal jointly. 


Appeal from a decree of Babu Ishri Prasad, Subordinate 
Judge of Mainpuri. 


Defendant’s appeal. 
The facts of the case are as follows :— 


On the 26th of November, 1894, Nand Dularey Lal 
executed a power of attorney by which, for the purpose of 
paying off certain debts payable by him, he authorized his 
three brothers, Raj Dularey Lal, Madan Behari Lal and Bans 
Gopal “to borrow money to the extent of the amount which 
is payable by me to sign for me, to execute a document on 
my behalf, to hypothecate my property and to get the docu- 


° F, A. No. 39 of 1907. 
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ment registered.” On the 23rd of January, 1895, a mortgage- 
deed was executed in favour of the plaintiffs and was signed 
“Nand Dularey Lal, son of Lachmi Narain, Kaistha, by the 
pen of Raj Dularey Lal, special attorney.” The other two 
brothers were attesting witnesses to the said deed. In the en- 
dorsement by the. registering officer the name of Raj Dularey 
Lal alone appeared. 


The plaintiffs, on the basis of the mortgage-deed of the 
23rd January, 1895, sued for the recovery of their money by 
the sale of the mortgaged property. One of the defences was 
that the mortgage-deed in suit being executed by only one of 
the three persons to whom a power of attorney had been given, 
could not bind the defendant, Nand Dularey Lal. The 
lower Court decreed the suit. 


The defendants appealed. 


Sundar Lal [with whom Girdkari Lal Agarwala), for 
the appellants, contended that where a power of attorney 
was given by the principal to more than one person to 
act for him all the persons to whom the power was 
given must act conjointly. In the present case the mortgage- 
deed was signed and executed only by Raj Dularey Lal. No 
doubt the other two persons signed as attesting witnesses but 
that did not amount to execution. Under section 59 of the 
Transfer of Property Act the mortgagor must sign the deed. 
Now in this case, Nand Dularey Lal, who was the mortgagor, 
could not be taken to have signed the deed for only one of 
the three persons, who had the power to act conjointly for 
Nand Dularey Lal had signed for Nand Dularey Lal. 


[STANLEY, C. J. But how can three attorneys sign one 
name only? One man can sign it.] 


Sundar Lal ;—The three must sign their own names and 
say “we sign for Nand Dularey Lal.” 


Continuing he argued that there was no legal present- 
ation for the purpose of registration. The endorse- 
ment showed that only Raj Dularey Lal presented the docu- 
ment. In order that the registration might be valid all the 
three persons, who represented Nand Dularey Lal, should 
have presented the document. Further, the attorneys had 
power to mortgage the property of Nand Dularey Lal only for 
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the sums actually payable by him and that a sum of money in 
excess of what was required for paying off the debts having 
been taken on the mortgage Nand Dularey Lal was not respon- . 
sible for the payment of that sum to the mortgagees. He cited 
Brown v. Andrew, [1849] 18 L. J, Q. B., p. 153. 
Story’s Agency, articles 42 and 43. 
Bowstead’s Agency, pp. 12-—I4. 
shri Prasad v. Batjnath, [1906] 16 A. W. N, 195. 
Mugib-un-nissa v, Abdur Rahman, (tgoo] L L. R., 23 All, 233. 
Powers of Attorney Act No. VII of 1882. 


J. N. Chaudrt (with whom Gulzari Lal), for the respond- 
ents, submitted that the ordinary form in which such docu- 
ments were executed was that the name of the principal was 
written on the document by one of the attorneys. From the 
nature of the case it was an impossibility that three should 
sign the same name. Counsel cited Bowstead’s ‘Agency’ 
to show that where authority was given- to two or more 
persons to do an act, although the general rule was that 
they must act jointly, yet there were three reservations 
arising out of (1) the circumstances of the case, (2) the terms 
of the authority and (3) the nature of the transaction, 
where any one of them might act. The object of the power 
of attorney in the present case was that in arranging the 
mortgage the three persons to whom the power of attorney 
was given should concur and not that the mechanical 
part of the transaction, vrs. simply signing, should be done 
by all. The signing of the mortgage by one of the agents 
was not only a substantial compliance but a literal com- 
pliance. A reasonable construction should be put on the 
instrument. As regards the matter of registration, the only 
person who could present it was Raj Dularey Lal. The point 
was not raised in the lower court, otherwise evidence would 
have been given to show that the other two brothers were 
also present. What the law intended was that where the 
mind was to be exercised all attornevs should agree, but as 
regards the mere mechanical act of signing a name any one 
of the agents might do it. Supposing that two or three per- 
sons had a power to receive money it would be absurd to 
maintain that it was necessary that all of them should go 
and extend. their hands for receiving the money. 
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The judgment of the Court was deliverd by 


STANLEY, C. J.—This appeal arises out of a suit for sale 
of mortgaged property. Nand Dularey Lal borrowed Rs. 3,200 
from the plaintiffs on the 27th of January, 1895, on the 
security of a bond which was executed nominally in favour 
of the wives of the three plaintiffs. For realization of the 
amount due on this security the suit was brought. The 
bond was executed on behalf of Nand Dularey Lal under a 
power of attorney, dated the 26th of Novembcr, 1894. By 
this power of attorney Nand Dularey Lal appointed his brothers 
Raj Dularey, Madan Behari Lal and Bans Gopal his agents 
and authorised them to borrow money, sign and execute bonds 
in his name,- hypothecate his property and get bonds 
registered. The bond in suit was signed by Raj Dularey Lal 
on behalf of Nand Dularey Lal as his attorney and was attested 
by Bans Gopal and Madan Behari Lal. The principal defence 
set up by Nand Dulari Lal was that Raj Dularey Lal was not 
alone authorised to execute the bond on his behalf and that 
the bond was not therefore binding on him. 


The learned Subordinate Judge held that the execution 
of the bond in the manner described was in compliance with 
the provisions of the power of attorney, and passed a decree 
in favour of the plaintifis. 


This appeal was then preferred and the only ground of 
appeal which has been pressed in argument before us is that 
the document sued on- was not executed in accordance with 
the authority given to the agents and therefore is not binding 
upon the appellants. 


It has been proved that Nand Dularey and his brothers, 
who were appointed his agents, were indebted to Musammat 
Choti Bibi and Kewal Kishan and that the three brothers of 
Nand Dularey Lal had also borrowed money from the same 
creditors. Three-fourths of the debts due to those creditors 
had been satisfied and it was to pay off the remaining one- 
fourth that the power of attorney was executed to enable the 
agents to raise a loan. The bond in dispute was attested not 
merely by the three brothers of Nand Dularey Lal but also 
by his uncle and his nephew and another member of the 
family. It appears that the bonds which were executed by 
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the brothers and agents of Nand Dularey Lal were registered 
on the same day on which the bond in suit was registered, 
and the power of attorney was also registered on the same 
day and it is clear as the learned Subordinate Judge has found 
that everything was done with the full consent and knowledge 
of all the four brothers. 


The contention on behalf of the appellants is that as the 
power of attorney was not joint and several but a joint 
authority only, it was necessary that the three agents should 
sign the name of Nand Dularey Lal. We are unable to agree 
in this contention. No doubt where an authority is given 
to two or more persons jointly, all the co-agents must concur 
in the execution of it in order to bind the principal in the 
absence of a provision that some alone shall form a guorum. 
But it appears to us that in the case of an authority given 
in the terms in which the authority in this case was framed, 
if all the co-agents acting under it concur in the execution 
of it as they clearly did in this case, one of the agents with 
the consent of the others writing the name of the principal 
and the others attesting the execution, the requirements of 
law are satisfied. It was as the learned Subordinate Judge 
observed “impossible for them (the co-agents) to sign the 
name of the defendant jointly.” Three persons cannot 
jointly sign a name. The defence raised is highly technical 
and devoid of all merits. We agree in the view taken by 
the court below and dismiss the appeal with costs including 
fees in this court on the higher scale. 


P. D. T. 


‘of 
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HODGKINSON AND ANOTHER 
VErsns 


McMILLAN.*® 


Code of Civil Proceduse (Act XIV of 1882), section 525-—Provisional 
award—Noi final—District Judge not to entertain application— 
Jurisdiction. 

An award which is provisional, that is to say, which does not com- 
pletely and once for all determine the dispute between the parties cannot 
` þe filed under section 525 of the Code of Civil Procedure (Act XIV of 

1882) and it cannot be made a rule of the Court. The appointment of a 

receiver during proceedings started upon such an award is illegal. 
First APPEAL against the order of J. H. Cuming, Esq., 

I. C. S., District Judge of Cawnpore. 


A firm known as W. S. Marriott and Co, belonged to 
three persons, N. McMillan, C. Hodgkinson, and T. P, Fitz- 
gerald of Cawnpore. They had jointly executed a Promissory 
Note for Rs. 25,000 in favour of Mr. H. McMillan, senior, 
father of the respondent, for Rs. 25,000 to- carry on business. 
The consideration for the purchase of the business, 2 e. 
Rs. 4,000, was paid out of this, and the rest was deposited in a 
Bank as working capital. Disputes arose in respect of the busi- 
ness, and all the three partners referred their disputes to 
arbitration. The arbitrator having heard all the parties made 
the following award on 18th November, 1908. 

“ My award on the different issues is therefore as follows :— 

1 Thats partnership undoubtedly existed despite the non- 
execution of the partnership deed. 

2. That Mr. Fitzgerald's communications on the subject of 
withdrawal do not constitute the relinquishment of his claim asa 
partner to the cancellation of his lability for purchase money and 
the re-imbursement of his cash payments on this account. 

3. That despite the absence of documentary evidence 
Hodgkinson’s position in respect of partnership must be as similar 
to that of Mr. Fitzgerald. 

4. That Mr. N. McMillan must re-imburse Mr. Fitzgerald for 

> F. A. F. O, No. 148 of 1908. 
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sums paid by the latter towards the purchase money of Rs. 1,000 
und credit Mr. Fitzgerald in the book of the business with the 
balance due; no question of interest to be raised. 


5. That Mr. N. McMillan must credit Mr. Hodgkinson iu the 
books of the business with the amount due in respect of the pur- 
chase money ; no question of interest to be raised. 


6. In connection with Nos. 4 and 5, Mr. N. McMillan will give 
Messrs, Hodgkinson and Fitzgerald letters declaring them free from 
all liability for purchase money. 


7- That Mr. N. McMillan with as great promptitude as the 
circumstances permit shall release Messrs. Hodgkinson and Fitz- 
gerald effectually from all liability in connection with the joint 
promissory note for Rs. 25,000, and that if a telegram is received 
from Mr. McMillan senior, Messrs. Fitzgerald and Hodgkinson 
accept as sufficient security for the fulfilment of this obligation a 
letter from Mr. Priestly, the Agent of Alliance Bank of Simla, 
Limited, declaring that a telegram has been received from Mr. 
McMillan senior to the effect that he is prepared to release Messrs, 
Fitzgerald and Hodgkinson from liability under their promissory 
note. 


That in exchange for the above communication Messrs. 
Hodgkinson and Fitzgerald shall give Mr. N. McMillan a letter 
declaring that they have no further claim on the business and that 
they have relinquished all right to any share in the concern subject 
to the completion of the release referred to in No, 7 


9. That therenpon Messrs. Fitzgerald and Hodgkinson shall 
make over to Mr. N. McMillan all property belonging to the business 
which is in their possession. A meeting to be arranged for the open- , 
ing of the safe and the delivery to the different parties concerned of 
such private papers as may be contained therein. 


10, Itis to be understood that until Messrs. Fitzgerald and 
Hodgkinson are effectually relieved from all liability in respect of 
the promissory note for Rs. 25,000, Mr. N. McMillan shall not deal 
with the business or any portion of it farther than to couduct the 
ordinary routine. 


11. That in order to provide for the immediate conduct of the 
business pending final settlement, Messrs. Fitzgerald and Hodg- 
kinson, without prejudice to their relief under this award, shall . 
sign all cheques presented for this purpose by Mr. N. McMillan for 
the ordinary purpose of the business. 
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12. That whereas the nature of the expected telegram from 
Mr. McMillan senior forms an important factor in the situation 
and whereas, in fact, none but a provisional award can be made in 
the absence of this telegram, the terms of the arbitration agree- 
ment, dated 15th November, 1908, shall be still binding on all 
parties. 

13. That all parties bear their own costs in the arbitration.” 


One of the parties to the award, Mr. N. McMillan, applied 
on November 21, 1908, to the District Judge of Cawnpore under 
section 525 of the Code of Civil Procedure, 1882, to have the 
award filed and to have a decree passed in terms of it. The 
other two, Messrs, Fitzgerald and Hodgkinson, opposed the 
application. Among other objections, they contended that the 
application had been wrongly presented to the District Judge, 
that the District Judge had no jurisdiction, and that the award 
being only a provisional. award, the application under section 
525 could not be maintained. The District Judge however 
entertained the application, and before finally disposing of it, 
appointed the applicant McMillan receiver to conduct the 
ordinary work of the business pendente lite. No security was 
taken from the receiver and the appellants were directed to 
deliver books and keys to him. The Judge’s order appointing 
receiver was passed on November 25, 1908, and the arbitrator 
gave what he called the final award on November 28, 1908. 
Against this order the objectors appealed to the High Court. 


Tey Bahadur Sapru, for the appellants. The District 
Judge had no jurisdiction to entertain the application under 
section 525 of the Code of Civil Procedure, 1882. The words 
in section 525 are “ may apply to the court of the lowest grade 
having jurisdiction over the matter.” Even assuming that the 
District Judge and the Subordinate Judge had concurrent 
jurisdiction, still of these two courts, the court which could en- 
tertain the application under section 525, was the court of the 
Subordinate Judge. This is by no means inconsistent with 
the provisions of section 15 of the Code. But even supposing 
that the District Judge had jurisdiction in the matter, he 
should not have acted upon the application because the 
award it sought to file was not a final award. The award 
as it stood was only a provisional award, and did not finally 
settle the disputes between the parties, All proceedings taken 


CIVIL. 


ee 


1909. 


Crt 


HODGKINSON 


U. 
MCAHELAN. 


CIVIL 


1909. 


HODGKINSON 


U. 
MCMILLAN. 


470 HIGH COURT. fA. L.J. R. 


by the District Judge upon such an award were illegal. Refer- 
ring to the award itself, he submitted that it was only a 
recommendation and not an award complete and final in itself. 
He cited 


Raj Chunder v. Brojindro Kumar Roy Chowdhrt, [1874] 21 
W. R., 182. 


In the matter of Kundo Lal Mookerjee v. Chander Kanth 
Moohrejee, {1885} I. L. R., 11 Cal., 356. 
Halsburys Laws of England, Vol. 1, 469. 


He next submitted that no reciever could or should have 
been appointed in the present case. The appointment of the 
receiver meant the removal of the partners from the manage- 
ment of the partnership business, which even the partners 
themselves could not do, much less the court. 

Kerr on Receiver, 4th edition, pp. 86 and 87. 

Moreover, the business was a going concern and the court 
had no power to interfere by appointing a receiver merely be- 
cause there were certain disputes among the partners. The 
business was not wound up and the court could not appoint the 
receiver. 

Lindley on Partnership, p. 575. 

Even assuming that the appointment of the reciever was 
called for, the court was not justified of in view the re- 
lationship of the parties, to appoint the applicant himself the 
receiver without any security. 


Kerr on Receiver, 4th edition, p. 95. 


G. IW. Dillon, for the respondent, among other things 
submitted that there was no bar to the District Judge enter- 
taining the application under section 525 of the Code of Civil 
Procedure, 1882. He referred to Bengal, N.-W. P. and Assam 
Civil Courts Act, XII of 1887, sections 18 and 19, and submit- 
ted that the District Judge, having a concurrent jurisdiction 
with the Subordinate Judge, could entertain the application 
if he pleased. He relied on 

Nidhi Lal v. ddashar Husain, l. L. R., 7 All, 230. 


Goura Chandra Patucikudu v. Vikrama Deo, 1. L. Rọ, 23 
Mad., 369. 


Ramayya and others v, Sabba Rayanda, 1. L. Rọ, 13 Mad., 25. 
Krishnasami v. Kanaka Sahai, I. L. R, 14 Mad., 183 
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He also contended that the award in the present case 
was not provisional. 


Tej Bahadur Sapru was called upon to reply only on the 
question of jurisdiction, 


Knox, J.—This is an appeal from an order of the District 
Judge of Cawnpore whereby after entertaining an application 
purporting to be an award filed in court, he went on to pass 
certain orders on that application and amongst other things 
to appoint a receiver. Several objections are taken in the 
memorandum of appeal to this order but we do not think it 
necessary to determine any one of them with the exception 
of the 4th which runs as follows :— 

“Because there being no valid or final award in existence 
on the date of application, the learned Judge should not have 
entertained it and the award which Mr. Pickford has delivered 
since, is also not final.” 


The paper which the applicants termed an award is 
on the record. It is by the arbitrator himself styled a 
provisional award and he sets out in it that none but a 
provisional award can be made under the circumstances, 
Subsequent to the filing of this application the arbitrator 
executed a paper which he calls “in continuation of his 
award ” and in it he says that upon one Mr. Hodgkinson 


bringing the accounts of the partnership up to date and- 


satisfying Mr. McMillan, the respondent, that they are in 
order, the award will then be considered definite and not 
provisional. From what we have heard in Court we understand 
that this stage has not yet been reached. The Judge there- 
fore, had not before him such an award as is mentioned in 
section 525 of the Code of Civil Procedure, and having no such 
award before him, had no jurisdiction to pass orders upon the 
application. This objection is fatal. We allow this appeal, 
set aside the order and also subsequent orders passed by the 
learned District Judge upon this application including the 
appointment of the receiver. We make no order as to 
costs, 
P, D, Appeal allowed. 
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MUKUND RAM AND ANOTHER 
VETSUS 
KING-EMPEROR. 


Penal Code {Act XLV of 1860), section ggg—Defamation— good fatth. 


Where the accused published a circular purporting to say that at a 
panchayat held at a certain place it was resolved that the complainant 
who had been to England was not to be taken into caste and that those of 
their community, who associated with him could be taken intg the caste 
only on their undergoing a penance and on consenting to give up all con- 
nection with the complainant, and where it was found that no panchayat 
was actually held and the publication was not made in good faith, 
held that the accused were rightly convicted of the offence of defamation. 
The publication of the circular lowered the character of the complainant 
in respect of his caste as it represented the complaindnt to be one whom 
to associate with would entail excommunication on the members: of his 
brotherhood associating with him. 


CRIMINAL REVISION against an order of S. R. Daniels, 
Esq., ‘I. C. S., affirming an order of Kazi Aziz-ud-din Khan 
Bahadur, Magistrate, Ist Class, Moradabad. 


The applicants were convicted of the offence of defamation. 
The charge was based upon a circular which they were found 
to have published regarding the complainant, a member of 
their community, who had gone to England for education and 
had ‘returned to India. The complainant, Dr. Debi Dat, 
was admitted into caste at Vellum in Gujrat and other places, 
The members of the brotherhood at Moradabad also admitt- 
ed him and sent a letter to the inembers of the brother- 
hood at Allahabad. The circular in question was to the 
following effect and was circulated amongst the members of 
the brotherhood only :-— 


“Be it known to all brothers of Vishen Ndgar sect of Nagars 
in all parts, On receipt of a letter from Moradubad for the 


“Cr. Rev. No. 94 of 1909 
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purpose of admitting Dr. Debi Datt into caste, all the members of 
the Vishen Nagar sect of Nágars ata panchayat held at the temple 
of Hatkeshwar at Allahabad on Friday, Asdr Krishna 3rd, Sambat 
19¢q, have come to the following conclusions. The members of the 
brotherhood have no enmity or jealousy with Dr. Debi Datt who 
has come back after travelling in Europe but they have to uphold 
their religion. 


Firet.—It'is not at all proper to admit Dr. Debi Datt into 
caste, because whatever little or more of the established usages 
has remained (unbroken) all that will in future lose its strength 
and be broken up. Even among the Rudra caste, he who goes to 
Europe is outcasted and ceases to join in smoke or drink. There- 
fore our Nagar caste of Gujrat which is considered to be the 
highest and the best among all, will fall below the scale of Sndras 
and no one will drink water at our hands. 


Secondly :—lt is resolved regarding those persons who have 
associated themselves with Dr. Debi Dattand who desire to give 
up for ever their connection with him with a firm determination, 
that they be admitted into caste on their performing the proper 
penance. 


The above circular was printed on the original of which 
was signed by a number of the members of the community 
one of whom was one Badrinath who had, it was found, when 
signing it, appended a note of dissent from the resolution 
in regard to the ex-communication of the associates of the 
complainant. It was found that the accused who were two 
of the signatories when printing the circular, omitted the note 
of dissent of Badrinath. It was also found that the 
accused published the circular before any panchayat was 
held and that the statement in the pre-amble of the circular 
that the resolutions embodied therein were resolutions of a 
panchayat was not true. It was also found upon facts that 
the circular was not published in good faith. 


The courts below held the accused to be guilty of the offence 
charged and sentenced the two accused toa fine of Rs. 51 
each, 


The accused applied for revision. 
C.C. Dillon (Tef Bahadur Sapru with him), for theapplicants, 


contended that the leaflet in question was not defamatory. 
The complainant had been admittedly out of caste for several 
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years and his readmission had not been sanctioned by the 
whole community. To say of sucha person that he was 
not in caste was not defamation. The accused were members 
of the caste and the courts below had found that they 
were actuated by zeal for the purity of the caste and not 
by malice or any improper motive. The accused had ad- 
dressed a leaflet to the panches at Moradabad who had 
admittedly jurisdiction over the complaint in caste matters 
and their communication was privileged. Ifit was not the 
decision of a regularly held panchayat, the accused were 
entitled to give expression to their individual views in reply 
to the letter from Moradabad informing the community at 
Allahabad of the readmission into caste of the complaint. 
He relied on exception 9 to section 499 of the Penal Code 
and submitted that even if the leaflet was held to be defama- 
tory it was absolutely privileged. He cited and commented 
on the following cases :— 

The Queen x, Sri Vidia Sankara, [1883] L L. R., 6 Mad., 381. 

Thiagaraya v. Krishnasami, [1892] 1. L. Rẹ 15 Mad., 214. 

Queen-Empress v. Sadashitv, [1893] 1. L. R., 18 Bom., 205. 

King-Emperor v. Shivgowda, [1901] 3 Bom. L R, 188. 

Reg v. Kashinath, |1871] 8 Bom, H. C. R., 168.Cro. Ca. 

Empress v. Ramanand, (1884) L L. R., 3 All, 664. 

Queen-Empress yv, Dhum Singh, [1884] L L. R., 6. All, 220, 


W, Wallach (Satya Chandra Mukerji with him), submitted 
that the leaflet was distinctly defamatory asit contained reflec- 
tions on the status of the complainant in respect to his caste. 
It was not open to the accused to publish leaflets containing 
defamatory statements regarding him. The courts below had 
held that there was no regular meeting in June or July, 1907, 
at which any resolution regarding the complainant had been 
passed. The leaflet had been printed long before the date of 
the alleged panchayet and continued to be circulated even 
after it had been cancelled subsequently. The note of 
dissent appended to the proposal contained in the leaflet 
by one of the signatories had been omitted. All these 
facts were indicia of bad faith and made the accused liable. 
under the criminal law. He then discussed the cases cited 
above and submitted that they were not against his 
contention, 


Y 
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The following judgment was delivered by 


AIKMAN J.—The applicants were convicted by a Magistrate 
of the first class of the offence of defamation and sentenced 
to a fine of Rs. 51 each or in default to 3 months simple im- 
prisonment. The convictions and sentences were affirmed on 
appeal by the learned Sessions Judge. The applicants have 
moved this Court to interfere in revision on the ground that the 
offence of defamation has not been established. The case has 
been argued at length by the learned counsel for the applicants 
and by the learned counsel in support of the convictions, In 
my opinion no ground exists for doubting the propriety of 
the convictions. Had the circular, which is found to have 
been published by the applicants, been true in fact and pub- 
lished in good faith, the offence of defamation would not under 
the circumstances have been made out. But the courts below 
find that the statements in the preamble to the circular are 
not true in fact and that the applicants did not act in good 
faith. There is in my opinion ample evidence on the record 
to justify these findings. That the circular contains defama- 
tory statements isin my opinion clear. The circular repre- 
sents the complainant to be one whom to associate with will 
entail excommunication on the members of his brotherhood 
associating with him, and states that after association with 
him they can only be readmitted to caste privileges on con- 
senting to give up all connection with him in future and on 
performing proper penance. I have no hesitation in holding 
that the publication, to use the words of explanation 4 of sec- 
tion 499, Indian Penal Code, “lowers the character of the com- 
plainant in respect of his caste.” The applicants without any 
warrant represented the circular to be the outcome of a de- 
cision arrived at by all the members of the Vishen Nagar 
caste assembled at a Panchayat held at the Hatkeshwar 
Nath temple in Allahabad on Friday, the 28th of June, 1907, 
It is quite clear that this representation was untrue to the 
knowledge of the applicants. Pandit Badri Nath, one of the 
four Panches of the Allahabad branch of the caste, appended to 
his signature to the circular a note dissenting from the resolu- 
tion in regard to the ex-communication of associates of the 
complainant. That note of dissent was not published by the 
applicants, who showed Badri Nath as one of the signatories 
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to the circular as if he agreed to all its contents. There is also 
evidence that the applicants continued the publication of 
the circular after it had been formally cancelled at a caste 
meeting. The court of first instance found that the applicants 
were actuated by malice. The conclusion arrived at by the 
appellate court is that there is no substantial foundation for 
the suggestion that there was personal animosity on their part 
towards the complainant. Itis possible that the applicants were 
actuated merely by the zeal to preserve what they considered 
the purity of their caste. It was quite open to them or to 
persons agreeing with their views to decline to recoguise the 
decision arrived at elsewhere in regard to the re-instatement 
of the complainant in caste and to refuse to recognise the com- 
plainant as any longer in caste. But they were not justified in 
publishing abroad statements which they knew to be unfounded 
and exhibiting the want of good faith referred to above. For 
the reasons given above I dismiss the application. Under 
the provisions of section 545 of the Code of Criminal Procedure, 
I order that the fines, if recovered, be paid to the complainant 
as compensation. 


J, P. 


Application rejected 
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RAGHUBANS SAHAI AND OTHERS 
UCYSUS 


BRIJNANDAN LAL+* 


Agra Tenancy Act (Il of 1901, local) sections 70, 83—Relinguishment— 
ex-proprietary tenancy—Agreement to surrender, 


An agreement to relinquish exproprietary rights in str land is not an 
agreement which could be enforced by either a Civil or a Revenue Court. 

A judgment-debtor entered into an agreement with the decree-holder 
to relinquish a part of the sir lands in his .favour while the decree- 
holder agreed to give up a part of the decretal amount, Ae/d that the 
transaction did not amount to surrender of tenancy. 

EXECUTION SECOND APPEAL from a decision of Pandit 
Ramautar Pande, District Judge of Azamgarh, confirming 
a decision of Babu Gokul Prasad, Subordinate Jadge of 
Azamgarh. 


The respondent, Birjnandan Lal, obtained a decree against 
the appellant Raghubans Sahai and others and in execution of 
the decree purchased a four-anna share of the judgment-debtors 
in mauza Kaul Modipur. On sale of the property a portion of 
the decretal amount still remained due, But before the decree- 
holder-could proceed to execute the balance of the decree, the 
parties entered into an agreement that the decree-holder 
would return to the judgment-debtors a one anna share of the 
property purchased by him and remit the balance of the 
decretal money, and that the judgment-debtors would put the 
decree-holder in actual possession of the whole of the str lands 
appertaining to the remaining three-annas share which would 
remain with the decree-holder and relinquish their exproprie- 
tary rights therein. On the strength of the agreement, the judg- 
ment-debtors applied under section 258 of the Code of Civil 
Procedure, 1882, to have satisfaction of the balance of the 
decree recorded as certified., The decree-holder contended 
that the judgment-debtors had not fulfilled their part of the 
contract by relinquishing their rights as exproprietary tenants 
and that the ‘agreement was void and could not be enforced. 


. E. S. A. No. 1093 of 1907. 


CIVIL. 
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CIVIL. Both the lower courts allowed the contention of the decree- 
i000, holder, holding that the agreement was void and could not be 
— enforced. Judgment-debtors appealed. 
RAGHUBANS 
en Surendra Nath Sen, for the appellant. 
BRIJNANDAN LAL. The agreement to relinquish an exproprietary right in a 


holding was not opposed to any provision of law. Section 20 
of the Agra Tenancy Act, 1901, contemplated a transfer made 
by a tenant to a person other than the zamindar. It did 
not prohibit the relinquishment in favour of the zamindar. 
Relinquishment by a tenant of his right in a holding was differ- 
ent from sale or mortgage in favour of a third person. Relin- 
quishment far from being prohibited was actually sanctioned 
by section 83, clause 3 of the Act. Section 20 must be read 
with section 83. Both the sections read together clearly 
showed that relinquishment by a tenant in favour of his za- 
mindar was valid. 
Lalji v. Nuran, [1882] 1. L. R., 5 All, 103. 

Section 83 was identical with section 86 of the Bengal 
Tenancy Act which authorized actual surrender of a holding 
by an occupany tenant. 

Peary Mohun Mookerjee v. Kumaris Chunder Sirkar, [1890] 19 Cal., 
790. 
He discussed and distinguished 
Kani Thakurai x. Ganga Narain Lal, [1888] I. L. R, 10 AlL, 615. 
Madan Lal x, Saiyid Muhamad Ali Nasir, [1906] 3 A. L. J. R., 476. 
Ram Sarup v. Kishen Lal, [1907] 4 A. L. J. R., 306; 8. c, [1907] 27 
A. W. N. 76. 

He further submitted that the agreement in question was 
not illegal having reference to section 23 of the Contract Act. 
The law prohibiting the right of transfer should be strictly 
construed, 

Fry, Specific Perforimance, Edition 4, p. 213. 
Fletcher v. Lord Sondes, [1826] 3 Bing. sor. 
Addition, Contracts, Edition 10, pp. 74-83. 
Griffiths v. Earl of Dudley, [1882] 9 Q. B. D., 357. 


Muhammad Ishaq, for the respondent was not called upon, 
The judgment of the Court was delivered by 


Knox, J.—This second appeal has been preferred by 
certain persons who hold the position of judgment-debtors 


VOL. VL] HIGH COURT. 479 


while the respondent fills the position against them of decree- 
holder. The circumstances which led to the suit out of which 
this appeal has arisen are as follows :— 

The respondent had obtained a decree on the 2Ist 
February, 1906, for the recovery of Rs. 2,300. On the 21st July, 
1906, in consequence of execution proceedings set on foot by 
the respondent a 4-anna share in Kaul Modipur which be- 
longed to the appellants, was sold and purchased by the decree- 
holder for Rs. 1,700 ; there remained therefore a balance still 
due in favour of the decree-holder. 


Before the sale of the 4-anna share had been confirmed 
by the court, the parties on the 17th of August, 1906, entered 
into an agreement whereby the decree-holder agreed to give 
up I anna share out of the 4 anna purchased by him to the 
appellants and also to remit the balance due, the appellants 
on their side agreeing to put the respondent in possession of 3 
anna out of the 4 annashare purchased by him and to relin- 
quish in his favour any rights held by them over the sir land 
in the 3 anna share as exproprietary tenants of the same. The 
decree-holder did not certify to the court this adjustment of 
the decree and the appellants on the 13th November, 1906, in- 
formed the court of the adjustment and applied to it to issue 
a notice to the decree-holder to show cause why such adjust- 
ment should not be recorded as certified. 


In the petition which the judgment-debtors put before the 
court they made no mention of the covenant on their part to 
put the respondent into peaceful possession of the 3 anna share 
and so far as the petition showed there was no consideration 
on their part for the adjustment of the decree. The decree- 
holder on receiving notice filed an objection in which he set 
out the covenant binding upon the appellants and pointed out 
‘that they had not surrendered the cultivatory holding nor put 
the decree-holder in actual possession of the szx land, and this 
being so under the terms settled between them the agreement 
became void. 


Both the courts below have found that the appellants have 
not performed the part of the agreement relating to them. 
Their excuse is that they have not done so because the sale 
has not been confirmed and they have not acquired exproprie- 
tary rights. This finding, which was not attacked in the 
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petition of appeal, appears to us fatal to the appellants’ case. 
At the same time as the question may still arise and may lead to 
further litigation between the parties, we heard the learned 
Vakil for the appellants upon the question as to whether the 
agreement was one which could be enforced. The learned Vakil 
addressed to us a very able and exhaustive argument refer- 
ring us to several decisions both of the English and Indian 
Courts, but he failed to satisfy us that an agreement to 
relinquish exproprietary rights in sev land was an agreement 
which could be enforced by a court, Civil or Revenue, The 
current of decisions in this Court is against the argument 
advanced by him. A great part of his learned argument 
was based upon the fact of the surrender of the holding. Now 
the transaction between the parties so far as we have heard 
it, does not appear to us to have been a surrender ; on the 
contrary it was if anything an agreement by the appellants 
to transfer their rights in the exproprietary holding in favour 
of the respondent for consideration. Even supposing the 
appellants are still willing and have the intention of trans- 
ferring their exproprietary rights we do not think that this 
affects the question before us. 

The court would on the application on the decree-holder 
be rendering it compulsory on the appellants to transfer their 
rights. We merely state this in the hope the parties will still 
be able to carry out some amicable arrangement between 
themselves, an end which is eminently desirable, 

The appeal is dismissed with costs including in this Court 
fees on the higher scale. 


PD: Appeal dismissed. 
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GHULAM RABBANI 
VErSUS 
KING-EMPEROR* 


Post Office Act (VI of 1898) section 6g-——Order to send a parcel by value 
payable post tnsured—bona fides of sender— Rule 133. 

G. ordered the accused to send her a parcel of clothes insured for a 
certain amount. The accused sent the parcel by value payable post 
uninsured and certified that it was sent in execution of a dona fide order. 
The Magistrate convicted him under the Post Office Act under section 
64—rule 133. eld that the dona fide order contemplated by rule 133 is 
an order to send, without regard to the manner of sending, and that the 
accused could not be convicted under section 64 of the Post Office Act. 


CRIMINAL REFERENCE made under section 438 of the 
Criminal Procedure Code by W. H. Webb, Esqr., Sessions 
Judge of Bareilly. 

The material facts appear from the following order of the 
Sessions Judge. . 

ORDER,—The applicant has been convicted and fined Rs. 20 
under section 64 of the Post Office Act, of having made a false 
declaration within the meaning of that section. It appears that 
applicant had received from a certain Mrs. Gilmore certain dress 
materials which he had been ordered to make up into a dress, that 
he retained the dress for an inordinately long time, refusing to 
deliver it to Mrs. Gilmore’s servants. and changed his residence 
from Lucknow to Bareilly without informing Mrs. Gilmore, that 
she had some difficulty in tinding out where he was, but 
eventually wrote to him, ordering him to send the dress by a 
registered parcel and insured for Rs. yo. Applicant sent the dress 
by registered value payable parcel, uninsured. The amount pay- 
able ou the parcel was Rs. 59-9-0. At the time of despatch he made 
the usual declaration that the article was sent in execution of a 
bona fide order received by him. This is the declaration which 
is alleged to have been false in respect of which he has been con- 
victed. Iu my opiuvion the conviction is not sound. The “ bonu fide 
order” contemplated by rule 133 of the Post Office rules is, 1 think, 
an order to send withont regard to the manner of the sending. There 
was ix fact nothing inconsistent with Mrs. Gilmore’s order in 
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applicant's manner of sending the parcel, except that he did not 
insure it. He might have insured itas a V. P. Parcel,and in any 
case, mere omission to comply with a part of the order would not 
in view of his compliance with the rest of the order render the 
certificate signed by him a false one. 1f the amount claimed by 
applicant on the parcel was excessive, if, for instance, it included 
the valne of Mrs. Gilmore’s dress material, applicant might be 
liable to a charge of attempted cheating. But in my opinion he 
could not be lawfully convicted under section 64 of the Post Office 
Act. I accordingly direct that the record be submitted to the 
Honb’le High Court with the recommendation that the conviction 
and sentence be set aside and the fine refunded. The magistrate 
will be invited to furnish the usual explanation. 


The following judgment was delivered by 

AIKMAN, J.—I agree with the view expressed by the 
learned Sessions Judge. I quash the conviction of the appli- 
cant Ghulam Rabbani under section 64, Act No. VI of 1898, 
and the sentence of fine passed thereon. The fine if paid 
must be refunded. The Magistrate is wrong in thinking 
that the doxa fide order mentioned in Rule 133 must be an 
order to send the article value payable, 


Conviction set astde. 
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DEBI PRASAD 
versus 


STANLEY RAY. 


Insolveney Act (ITT of 1907), section 3, clause (14)—/urtsdiction con- 
ferred on Small Cause Court after notice issued to objectors Civil 
Procedure Code (Act XIV of 1882), section 360—Notthcation con- 
Jerring jurisdiction after repealing the section—E fect of. 

A petitionin in solvency, addressed to a District Judge, was presented 
to a Judge of the Court of Small Causes, who ordered notices to be issued, 
and subsequently adjudicated the petitioner to be insolvent. The District 
Judge on appeal affirmed the order of the Judge of Small Cause Court. In 
neither court was any plea as to jurisdiction taken. It was objected 
before the High Court in revision against the order adjudicating the 
petitioner insolvent that on the date on which the petition was presented 
to the Judge of Small Causes no jurisdiction under section 3, clause (1) of 
the Insolvency Act (III of 1907), had been conferred on him. Such 
jurisdiction was, however, conferred upon him a few days after the pre- 
sentation of the petition so that he possessed it on the date on which 
he directed notices to be issued and gave his final decision. Having 
regard to the very late stage of the case at which the objection was raised 
and also to the fact that the petition was addressed to the District 
Judge who had jurisdiction, and that at any moment after the jurisdiction 
had been conferred upon the Judge of Small Causes, the case could have 
been transferred to his court, #efd that the case had- been properly 
entertained and decided by the Judge of Small Causes. 


Application in revision under section 622 of the Code of 
Civil Procedure (Act XIV of 1882) against an order of J. H. 
Cuming Esq., District Judge of Cawnpore. 


Application in Insolvency under section 11 of the Provincial 
Insolvency Act (IlI of 1907). 


Stanley Ray presented an application under section 11 of 
the-[nsolvancy Act to be adjudicated an insolvent in the court 
of Small Causes, Cawnpore. The application was headed 
“In the Court of the District Judge, Cawnpore” and although 
it was stated to have been presented in that Court, it appeared 
that it was presented on the 16th April, 1908, in the court of 
Small Causes and was registered by that court on the 2Ist 
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April, 1908, and notices were issued by that court to the 
decree-holders on the 2nd May, 1908. Lala Debi Prasad, 
one of the decree-holders raised various objections to the 
application of Stanley Ray, but the court overruled all the 
objections and on the 20th June, 1908, passed an order ad- 
judicating Stanley Ray an insolvent. The District Judge 
confirmed the order of the Judge of the Court of Small Causes. 


The objector applied to the High Court in revision on the 
ground that the Judge of the court of Small Causes had 
jurisdiction to entertain the application in Insolvency. This 
ground was not taken in any of the lower courts. 


Hamilton (with him Satya Narain), for the applicant, con- 
tended that under section 3, Act III of 1907, only the District 
Court had jurisdiction to entertain the application as the 
Small Cause Court had not been invested with insolvency 
jurisdiction. The proceedings of the Small Cause Court were 
therefore ultra vires and without jurisdiction. 


Peary Lal Banerji, for the opposite party, contended that 
as the decree-holder without objection to the jurisdiction had 
invited a decision on the merits, he should not be allowed to 
question any defects in the initial stages of the procedure. 


The case was not one of an absence of jurisdiction as 
when the court passed the order on the zoth June, it had juris- 
diction. The registration of the application was merely a 


ministerial act. 


Jurisdiction meant the power to adjudicate and pass 
judicial orders. There was only an irregular assumption of 
jurisdiction and as no objection was taken, the proceedings 
should not be set aside. l 

He relied on 

Ledgard v. Bull, [1886] I. L. R. ọ All, 191, P.C. 
Gurdeo Singh v. Chandrikah Singh, [1907] I. L. R, 36 Cal., 193. 


Hamilton was heard in reply. 


The judgment of the Court was delivered by 


ALSTON, J.—The facts out of which this application in 
revision arises are somewhat peculiar. On the 16th of April, 
1908, a petition under Act No. III of 1907, was prepared 
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for presentation. The petition is addressed to the District CIVIL 
Judge, Cawnpore, but there does not appear to be any order 1909: 
by the District Judge transferring the insolvency petition to eee as 
any court, and the first order on it is one by the Judge of a 
the Court of Small Causes at Cawnpore, on the 21st of April, STANLEY Ray. 
1908, ordering the petition to be registered. On the 2nd of Alston, J. 
May, 1908, the same Judge, that is, the Small Cause Court 
Judge, directed notices to issue, and on the 2oth of June, the 
i? petitioner was adjudicated insolvent. On the 28th of July, 
1908, an appeal was presented against the order of adjudica- 
tion, and on the 17th of August, 1908, the appeal was dis- 
missed. The grounds of appeal all dealt with the merits of 
the case. There was no ground of appeal complaining of 
any irregularity in the court of first instance or any want of 
jurisdiction. The present Insolvency Act came into operation 
on the ist of January, 1908. The act repeals the sections 
of Act No. XIV of 1882, which dealt with insolvency matters, 
On the 18th of January, 1908, a notification appeared in the 
local Government Gazette conferring insolvency jurisdiction 
upon Mr. David, the Small Cause Court Judge. The notifica- 
tion, however, appears on the face of it to have been made 
under the provisions of section 360 of Act No. XIV of 1882. . 
As already mentioned that section had already been repealed, 
and the notification thereunder can not be held to have had 
any force whatever. Furthermore the notification of the 
18th of January, 1908, did not state that the sanction of the 
Governor General in Council had been obtained. This pre- 
vious sanction is now necessary under the provisions of sec- 
tion 3, clause (1) of Act No. III of 1907. On the 23rd of 
April, r908, jurisdiction was duly conferred upon Mr, David 
under section 3, clause (1), of the present Insolvency Act. It 
thus appears that on the day when the order for notices to 
issue was made and also on the day of adjudication, Mr. 
David had full jurisdiction to hear and determine insolvency 
matters. The ground for the present application in revision 
is that inasmuch as Mr. David had no jurisdiction on the 
16th of April, oron the 21st of April, on which dates 
respectively their petition was presented and registered, the 
proceedings were null and void. The present application 
has clearly no merits. There were hearings on the merits 
in two courts without any exception being taken to the 
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jurisdiction of the courts, In the case of Ledgard v, Bull (0, 
their Lordship of the Privy Council reversed the decision of 
this Court and dismissed the plaintiff's suit on the ground 
that the suit had been instituted in a court which had no 
jurisdiction to hear the case. Their Lordships, however, lay 
great stress on the fact that the objection to the hearing of 
the suit bv the District Judge was taken after he had trans- 
ferred the case to his own file and before he had adjudicated 
thereon. The objection was taken in the written statement 

as appears from the report. At page 203 their Lordships — 


“say “But there are numerous authorities which establish 


that when, in a case which the Judge is competent to try, 
the parties without objection join issue and go to trial upon 
the merits, the defendant can not subsequently dispute 
his jurisdiction on the ground that there were irregularities 
in the initial procedure, which, if objected to at the time, 
would have led to the dismissal of the suit. The present 
case does not come strictly within those authorities because 
the defendant’s plea was raised before issue was joined on the 
merits.” In the case before us the petition, as we have 
already mentioned, was addressed to a court having jurisdic- 
tion to hear and determine the matter, that is to say the 


' District Judge. At any moment after the jurisdiction had 


been conferred upon Mr. David the case could have been 
transferred to his court, We think we may apply the prin- 
ciple expressed in the passage of the judgment cited above 
to the peculiar facts of the present case. Laying great stress 
on the very late stage of the case at which objection was 
taken to the power of the Small Cause Court Judge, we dis- 
miss the application with costs including fees on the higher 
scale. . 
P. L. B, Application rejected, 


(1) [1886] I. L. R., 9 All, 191. P. C. 
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SHIAM LAL 
Uersus 


KING-EMPEROR.* 
‘Criminal Procedure Code (Act V of 1898), section 110-—Proceeding under 
—Means of punishment—Evidence of characte Admissibility of. 


The High Court will not interfere on the merits with proceedings 
under section rio of the Criminal Procedure Code provided that the court 
hearing the appeal, under section 406, shows in its judgment that it has 
really and not merely nominally considered the evidence on the record. 

When proceedings under section 110 are started against a man soon 
-after a discharge or acquittal from a charge of burglary of which he was 
suspected, it is always necessary to make it clear that the proceedings 


were not taken as a means of punishing in an indirect way a man who 
the police were convinced was guilty. 


The accused was continuously for a period of 10 or 11 years employed 
as a servant of the Tahsildars of Orai. He was suspected by his master 
‘of burglary and prosecuted. He was discharged and proceedings were 
taken against him under section 110, Criminal Procedure Code. He 
produced evidence to show that his character while he was in the service 
-f his former masters was satisfactory. eld that such evidence was 
material to the case. 

CRIMINAL REVISION against an order of R. H. L. Clarke 
Esq., Magistrate of Jalaun. 


The material facts appear from the judgment. 
Satya Chandra Mukerji, for the applicant. 


Rk. Mailcontson, Assistant Government Advocate, for the 
Crown. 


The following judgment was delivered by 


ALSTON, J.—This is an application to revise an order of the 
sub-divisional Magistrate of Jalaun, dated the 21st of December, 
1908, which the District Magistrate of Jalaun upheld in an order 
‘dated the 11th of February, 1909. The sub-divisional Magis- 
trate directed the petitioner Shiam Lal to furnish a personal 
bond of Rs. 200, “ with one surety of a zamindar of Orai thas,” 
and in alike amount to be of good behaviour for a period of one 
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year, or in default to be kept in rigorous imprisonment for that 
period. The difficulty that I have had in dealing with the 
petition is due to the circumstance that although Shiam Lal 
had an appeal on the merits to the District Magistrate under 
section 406 of the Code of Criminal Procedure, the order 
in appeal which is before me, says very little by way of criti- 
cism on the evidence in the case, with the result that the 
petitioner here complains that his appeal did not receive 
proper consideration, and asks for a hearing on the merits. 
This court will not interfere on the merits with proceedings 
under section 110 ofthe Criminal Procedure Code, except in 
very exceptional cases, provided that the court hearing the 
appeal under section 406 will take the trouble to show in its 
judgment that it has really and not merely nominally gone 
through the record and considered the evidence that was 
given in the court below. Thisit can do by stating clearly 
what it believes the evidence proves against the appellant, 
giving a short summary of that evidence, and making such 
criticisms as go to show that the evidence is reliable. Dis- 
trict Magistrates frequently do not realize when dealing with 
these cases, that they are sitting in appeal and not in revision, 


- and in consequence applications which would otherwise not 


have been entertained by this Court have to be admitted and 
the evidence gone into, to some extent at least, at the hearing. 
It is not a question of the length of the judgment but of its 
matter. The present case was one which particularly called. 
for full consideration by the appellate court, for I find that 
the recommendation of the Superintendent of Police that 
the petitioner should be proceeded against under section 110, 
opens with the statement that Shiam Lal was “strongly 
suspected of having arranged the burglary in which the 
Tahsildar lost a considerable amount of property.” Now 
Shiam Lal and some other men, though actually arrested 
and kept in custody for sometime on suspicion of having been 
concerned in this burglary, were discharged, presumably 
because no case could be proved against them. In a case 
where proceedings under section 110 follow soon after a 
discharge or acquittal, it is always necessary to make it 
clear that the proceeding under section tro was not instituted 
as a means of punishing, in an indirect way, a man, who 
the police were convinced, was guilty. 
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The story told about the petitioner is a curious one. It is 
said that for some 10 or 1r years he was continuously in the 
employment of three different Tahsildars as cook and 
khansama, and he seems to have been dismissed by his last 
master only a short time before he was arrested. From his 
discharge until the institution of these proceedings, we have 
a period of only 9 or ro months. If then the evidence of 
the witnesses called by the prosecution is true, this man must 
have been a notoriously bad character for at any rate a por- 
tion of the period during which he was serving as a private 
servant to a Government official, for I certainly do not under- 
stand the witnesses to mean that Shiam Lal was of good 
character until he was dismissed from service. This suggests 
the question how, if the petitioner was such a notorious 
_ character, did the Tahsildar not get to hear of it sooner, 
The petitioner called evidence to show that his character and 
behaviour, while in the service of his first two masters, was 
satisfactory,. but the trying magistrate wrongly, I think, held 
that that evidence had no bearing on the case. He apparently 
_ does not accept the maxim nemo fuit repente turpisstinus. 


I shall deal with the case with reference to the question 
whether there is evidence to show that the petitioner is “an asso- 
ciate of thieves and burglars,” for it is under this head that the 
evidence seems to me to be strongest. Now in trying in 
Orai a man who has incurred the enmity of the Tahsildar 
of Orai for the excellent reason, so far as the Tahsildar is 
concerned, that he is convinced that the man committed a 
robbery in his house, the position of the Tahsildar in the 
place isa matter of first importance. Not only would his 
influence be sufficient to persuade witnesses to come forward 
to give evidence against the man whom he believed had 
stolen his property, but it would also prevent Shiam Lal from 
getting witnesses to support his defence. I am therefore not 
surprised that the sub-divisional Magistrate found some of 
the evidence for the prosecution to be “distinctly tainted.” 
For the reasons set out above I have been compelled to go 
more fully into the case than I would have done had I had 
before me a more considered judgment by the appellate 
court. Having heard the learned vakil for the petitioner, 
however, and looked into the record, | am satisfied that the 
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order passed in this case was a proper one, though I have 
arrived at this conclusion with some hesitation. My atten- 
tion was called to the following passage in the judgment of 
the sub-divisional Magistrate: “That accused should bea 
regular bully is no wonder at all considering that he has been 
in the service of Revenue officials who have to perform 
executive functions, and to rule people and now that he is 
away from the atmosphere of Asaumat, it is natural that 
there should still be left in him a tendency to aggrandize 
himself, which in his present position must be felt as a tyranny 
by the public of Orai, since it is exercised by accused for his 
personal benefit and for which he can have now no excuse 
or justification.” If I were to accept the suggestion that 
Revenue officers require, and may therefore employ bullies 
to assist them in the performance of their executive functions, 
and if I believed that the petitioner’s bad reputation had re- 
sulted solely from bullying practised with the tacit approval 
of his former Tahsildar masters, I would set aside the order 
of the Magistrate. I think, however, that the evidence proves 
much more than this, 


But I consider that that part of the order which says that 
the surety must be a “ Zamindar of Orai kkas” should not be 
allowed to stand. I order that the surety shall be a resident 
of the Jalaun District as to whose position the District 


- Magistrate is satisfied. I make this alteration because I can 


not close my eyes to the fact that there is fear of the Tahsil- 
dar of Orai preventing sureties from Orai Aas from coming 
forward. Subject to this alteration in the order this petition 
is dismissed. 

Order varied. 
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SARJU AND OTHERS 
“Versus 
DISTRICT JUDGE OF BENARES* 
Guardian and Wards, Act ( VITI of 1890), section 29—Morigage of minor 
Judgment-debtor’s proper ty—Sanction of District Judge. 

Section 29 of the Guardian and Wards’ Act forbids the guardian to 
mortgage or charge the immoveable property of his’ ward without the 
previous permission of the District Judge. A permission obtained from the 
court executing the decree under section 305 of the Code of Civil Pro- 
cedure (Act XIV of 1882} to sell the property of the minor judgment- 
debtor is not sufficient and a guardian must obtain the sanction of the 
District Judge in spite of such permission. 

First appeal from an order of G. A. Paterson Esq, District 
Judge of Benares. 

The material facts appear from the judgment. 

Harendra Krishna Mukerji, for the appellant. 

W. Wallach, for the respondent. . 

The judgment of the Court was delivered by 

BANERJI, J..-This is an appeal from an order refusing to 
grant permission, under section 29 of the Guardian and Wards’ 
Act, to a guardian to mortgage the property of his wards. 

It appears that a decree was obtained against the minors on 
a mortgage executed by their father. The guardian of the 
minors who had obtained a certificate of guardianship made 
an application to the District Judge, under section 29 of the 
Guardian and Wards’ Act (VIII of 1890) for permission to 
mortgage the property of the minors for Rs. 800, the value of 
the property being alleged to be Rs, 1,500. The learned 
Judge refused to entertain the application on the ground that 
permission to mortgage should have been first obtained from 
the court executing the decree. He was of opinion that unless 
the Court executing the decree gave permission to the appli- 
cant to raise the amount of the mortgage decree by private 
sale or mortgage, the learned District Judge had no power 
to allow him to deal with the property. He apparently 
referred to the provisions of section 305 of the Code of Civil 
Procedure, 1882, We are of opinion that even if section 305 of 
Act XIV of 1882 applied to-a case like this and even if the 
“F. A. F. O. No. 20 of 19009. 
68 
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court executing the decree granted time to the judgment- 
debtors to raise money by private alienation of the property 
ordered to be sold, it would still be necessary for the guardian 
of minor judgment-debtors to obtain the permission of the 
District Judge, under section 29 of Act VIII of 1890, to make 
a sale or mortgage of the property. That section forbids the 
guardian to mortgage or charge the immoveable property of 
his ward without the previous permission of the District 
Judge. Therefore, in any case, if the guardian sought to 
mortgage the property of his ward, the permission of the 
District Judge was absolutely necessary. As such permission 
was asked for, the learned District Judge ought to have pro- 
ceeded under section 29 of Act No. VIII of 1890, to decide 
whether or not he would grant it. We think, the learned 
Judge was wrong in refusing to entertain the application of the 
guardian. We accordingly allow the appeal and setting aside 
the order of the court below, send back the case to that court, 
with directions to’ restore the appellant’s application to the 
file of pending cases and dispose of it according to law. 


Appeal decreed. 
Cause remanded. 
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GHANSHIAM LAL 
VErSUS 


RAM NARAIN.* 


Decree of first court fixing time for deposit of money —Decree affirmed by 
High Court and by Privy Council—money not paid in within time 
fixed by first court—No extension allowed. 


A plaintiff claimed the principal with interest at 30 per cent. per 
annum, and the decree of the court of first instance directed that if 
the defendant deposited the money within three months from the date 
of its decree, he would be liable to pay interest at the rate of 12 per cent. 
per annum and will be exempted from further liability. This decree was 
affirmed by the High Court and finally by the Privy Council but the time 
for payment was not extended. eld that the defendant having made a 
default in the payment of the money within the time allowed by the first 
court, he could not claim exemption from further liability and could not 
be allowed to pay the principal with interest at the rate of 12 per cent. 
from the date of the Privy Council decree, the time not having been 
extended by the Privy Council or the High Court. 

EXECUTION FIRST APPEAL against the decree of the 
Subordinate Judge of Agra. 

Application for execution of a decree. 

Judgment-debtor’s appeal. 


The facts were as follows :— 

One Ram Narain brought a suit for Rs. 5,600, principal, 
and Rs. 4,938-12-0, interest, in the court of the Subordinate 
Judge, Agra, against Goswami Ghanashyam Lal. That suit 
was decreed on the 2nd June, 1900, with full costs and future 
interest at 6 per cent. per annum subject to the condition that 
if the judgment-debtor paid the principal amount (Rs. 5,600) 
with full costs and interest at I per cent. per month till the date 
of payment within three months of the date of the decree, he 
would be exempted from further liability, otherwise he would 
have to pay the whole amount claimed with costs. The decree 
was in these terms :— 


It is ordered and decreed that the plaintiffs claim for Rs. 10,538-12-0 
together with the entire costs of the Court and future interest at the rate 
of Rs, 6 per cent. per annum be decreed on condition that if the defendant 
will within three months from to-day pay the entire principal amount 
(Rs. 5,600) and costs and interest at the rate of Rs. 1 per cent. per month 
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up to the date of realization, he shall be exempt from further liablity, other- 
wise he shall have to pay (to the plaintift) the entire amount claimed 
and costs. 

Instead, however, of complying with the decree of the 
Court within three months, the judgment-debtor appealed to 
the High Court where his appeal was disallowed. The 
decree of the High Court, dated the 19th January, 1903, was 
in the following terms :— 

It is ordered and decreed that the decree of the Subordinate Judge 
of Agra be confirmed and that this appeal be and is hereby dismissed. 

The judgment-debtor then appealed to the Privy Council; 
but that appeal also failed. When afterwards the decree- 
holder applied for the execution of his decree, the judgment- 
debtor objected and claimed the benefit of the decree of the 
Subordinate Judge by depositing the principal amount with in- 
terest at I per cent per month within three months from 
the decree of the Privy Council and prayed that the decree 
be declared as satished. The decree-holder opposed the 
judgment-debtor’s petition. The Court disallowed the judg- 
ment-debtor’s objection holding that when the defendant 
judgment-debtor did not take advantage of the conditional 
clause in the decree which considerably reduced the decretal 
amount but chose to appeal against it and the appellate court 
did not extend the period fixed by the court of the first 
instance, the judgment-debtor was not entitled to claim the 
benefit of the condition in the original decree. 

The judgment-debtor appealed. 

C. Dillon (with him Gulzart Lal), for the appellant, submit- 
ted that the judgment-debtor could pay the principal amount 
with interest at Re. I per cent. per month within three months 
of the date of the decree of the Privy Council as the original 
decree and that of the High Court had merged in the decree 


of the Privy Council. He cited | 
Noor Ali v. Koni Meah, [1886] L L. Ra 13 Cal, 13. 
Lachman Prasad v. Kishun Prasad, [1882] 8 Cal., 218, F. B. 


= Satish Chandra Banerji, for the respondent. 

The judgment of the Court was delivered by 
BANERJI, J.—This is a judgment-debtor’s appeal and 
arises out of proceedings relating to the execution of a decree 
passed by the court of first instance on znd June, 1900, 
which was affirmed by the High Court on 19th January, 1903, 
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and by the Privy Council on the 16th November, 1906. The 
decree of the court of first instance awarded to the plaintiff 
the amount claimed by him with costs and future interest, 
but declared that if the appellant within 3 months of the 
date of the decree paid the principal sum claimed by the 
respondent, together with costs and interest at the rate of 12 
per cent. per annum he would be exempted from further 
liability. The plaintiff, it appears, had claimed interest at 
the rate of 30 per cent. per annum so that according to the 
decree of the court of first instance if the judgment-debtor 
paid the principal amount with interest at 12 per cent. per 
annum within 3 months from the date of the decree of that 
court, że, on or before the 2nd September, 1900, he would be 
exempted from further liability under the decree, and would 
not have to pay interest at the higher rate. He did not make 
any payment and he now contends that he can pay the princi- 
pal amount with interest at 12 per cent per annum within 3 
months from the date of the decree of the Privy Council. It 
is no doubt true that the decree of the Privy Council is 
the final decree in the cause of which execution should 
be taken out, but that decree does not extend the time for 
payment of the decretal amount. It affirms the decree of 
the High Court, which again affirmed the decree of the 
court of first instance, including that part of the operative 
portion of the decree which directs payment of the principal 
amount with interest at 12 per ceut per annum within 3 
months from 2nd June, 1900, the date of the decree. We 
think the court below wasright in holding that the judgment- 
debtor having allowed the 3 months granted to him by the 
court of first instance to elapse, is not entitled to claim a 
further period of 3 months from the date of the decree of the 
Privy Council. The case of Nur Ali Chowdhurt v. Koni 
Meah (*), relied on by the learned counsel for the appellant 
depended on the terms of section 52 of Bengal Act (VIII of 
1869), and does not, in our opinion, help the appellant. We 
dismiss the appeal with costs. 

J. P. Appeal dismissed, 


(1) [1886] I. L. R., 13 Cal, 13. 
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SHIB LAL AND OTHERS 
VErSUS 
CHATARBHUJ AND OTHERS.* 


Arbitration—Invalid reference and Award-—Appeal from decree passed 
tn accordance with such award. 


Where there is no valid reference to arbitration and no valid award 
the decree passed in accordance with it cannot be maintained, and an 
appeal lies against such deeree. Meg? Puran v. Hera Singh, [1909 ] 6 
A. L. J. R., 333, referred to. 


SECOND APPEAL from the decree of B. J. Dalal, Esq. 
District Judge of Agra, confirming the decree of Munshi 
Chhajju Mal, M. A., Subordinate Judge of Agra. 


Facts of the case are brieffy as follows. Shiv Lal and Badri 
Das brought two suits for the recovery of Rs, 3,226-g-0 on 
the foot of two promissory notes. The defence of Chaturbhuj 
was that he was not joint with his brother Ganga Prasad and 
that he was not liable for the money. Ganga Prasad however 
put in no appearance. The matter was referred to arbitration 
by the contesting parties. The arbitrators dismissed the suit 
No. 95 and decreed the suit No. 94 on Chaturbhuj’s oath 
by which the plaintiffs offered to be bound. The plaintiff's 
filed objections under section 521 of the old Civil Procedure 
Code. The Court of first instance over-ruled the objections 
and on appeal to the District Judge. it was held that no appeal 
lay to him as the decree was in conformity with the award. 
The plaintiffs come in second appeal to the High Court. 


Sundar Lal for the appellants. 


Badri Das and Ganga Prasad were not parties to the refer- 
ence; reference being invalid there was no valid award. Bhag 
Chand acted as an attorney of Badri Das, without having 
such authority. Badri Das’s pleader appointed by such un- 
authorised agent could not refer the matter in dispute to arbi- 
tration. There being no valid award in law, the appeal lay 
to the District Judge. 


5. A. No. 439 of 1908. 


— 
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Behari Lal v. Chunni Lal, [1907] I. L. R, 29 All, 457. 
Nazam-ud-din v, Albert Puech, [1907] 1. L. R., 29 All, 584. 
Sham Lal v. Misri Kunuer, [1907] 1. L. R , 29 All, 426. 
Negi Puran v. Hira Singh, [1909] 6 A. L. J. R., 333- 


B. E. O'Coner (with him Mohan Lal Sandal) for the 
respondent. 


Ganga Prasad put in no appearance and was nota contest- 
ing party. The reference was not invalid compy by reason of 
Ganga Prasad’s not joining it. 

Pitam Mul v. Sadig Ali, [1898] 1. L. R., 24 AIL, 229. 

There were two suits; one had been decreed on the oath and 
the other dismissed. It would be inequitable that the plain- 
tiffs should be allowed to open the suit which had been dis- 
missed and derive advantage from the other which ,had been 
decreed on the oath of the defendant. 


The material facts appear from the judgment. 
The judgment of the court was delivered by 


BANERJI, J.-—This appeal arises out of a suit brought 
by two plaintiffs, namely Shib Lal and Badri Das, to recover 
money alleged to be due on two Aunadts, The suit was 
brought against two defendants Chatarbhuj and Ganga 
Prasad. Chatarbhuj defended the suit. An application was 
made to refer the, disputes between the parties to arbitra- 
tion, This application was made by Chatarbhuj alone among 
the defendants and not by Ganga Prasad. On behalf of 
the plaintiffs the reference to arbitration was made by one 
Bhag Chand. It has been found that he had a power of 
attorney from Shib Lal, which authorised him to abide 
by the oath of any person, but it has not been found whe- 
ther it gave him authority to refer any matter to arbitra- 
tion. It has also been found that Bhag Chand had no autho- 
rity from Badri Das to make a reference to arbitration 
on his behalf. As we have said above the case was referred 
to arbitrtaion on behalf of the plaintiffs. by Bhag Chand 
and by a pleader appointed by Bhag Chand on behalf 
of Badri Das as Bhag Chand had authority from Badri Das 
to refer any matter to arbitration. The pleader appointed by 
him had no such authority. Therefore there was no valid 
reference to arbitration by Badri Das. Admittedly there was 
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no reference at all to arbitration by Ganga Prasad. There- 
fore it is manifest that the reference was not made by all the. 
parties to the suit as mentioned in section 506 of Act XIV 
of 1882. As there was no reference to arbitration by Badri 
Das and by one of the defendants, the arbitrators appointed 
under the reference had no power to decide the matter in 
controversy and their award was u/tra vires. There being no | 
award in law an appeal lay to the court below from the 
the decree which was passed by the court’ of first instance 
in accordance with the award and an appeal lies to this court | 
also. The latest case on the point in this Court is that of 
Negi Puran v. Hira Singh (1), As there was no valid reference 
to arbitration and no valid award, the decree passed in ac- 
cordance with it cannot be maintained, We accordingly allow 
the appeal, set aside the decrees of the courts below and 
remand the case to the court of first instance under order 
AI, rule 23 of the Code of Civil Procedure, withairections 
to reinstate the suit in the file of pending cases, Th.der 
its original number in the register, and to dispose of it accord- 
ing to law. Costs here and hitherto will abide the event and 
the costs of this Court will include fees on the higher scale. 


Appeal allowcd Cause remanded. 
(1)[1909] 6 A. L. J. R. 233 
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BHAWAN SINGH 
VEFSUS 
NAROTTAM SINGH.* 

Public thoroughfare—Nuisance—Private action in respect of-—Damage 
in common with others—No special damage—Mandatory injunc- 
tion—sutt for—Maintainability of. 

A private action cannot be maintained in respect of a public nuisance 
save by a person who suffers particular damage beyond what is suffered 


™, by him in common with all other persons affected by the nuisance. 


SECOND APPEAL against a decree of Babu Chajju Mal, 


Subordinate Judge of Mainpuri, reversing a decree of Babu 
t sushil Chandra Banerji, Munsif. 


, Suit for demolition of certain constructions. The court of 


rst instance decreed the suit. The lower appellate court 


t 


leversed the decree. 
1 Plaintiff appealed. 


E J. Phani (for S. C. Banerji), for the appellant. 


Baideo Ram Dave, for the respondent. 

The material facts appear from the judgment. 

The following judgment was delivered by 

BANERJI, J.—The suit which has given rise to this appeal 
was brought by the plaintiff, who is a tenant of the defendants, 


zamindars, for demolition of certain constructions alleged to 
have been made on a public thoroughfare and for the widen- 


ling of that thoroughfare for the passage of carts. The court 


of first instance decreed the claim but the lower appellate 


ï court has dismissed it. It was found by the court of first 
fp iosanee and it is admitted by the learned Vakil for the 
i 


4 


aw 


appellant that the pathway in question is a public thorough- 
fare. The alleged obstruction to it is therefore a public 
nuisance, It is a well-known rule that a private action can- 
not be maintained in respect of a public nuisance save by 
a person who suffers particular damage beyond what is 
suffered by him in common with all other persons affected by 
the nuisance (Pollock on Torts, VII Edn., p. 395) It is not 
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alleged in this case that the plaintiff has suffered any parti- 
cular damage. On the contrary, it has been found by the 
lower appellate court that there is a way across the waste 
land lying to the south of the defendants house for the 
passage of the plaintiffs carts. So that it cannot be said that 
the plaintiff has sustained any particular damage. This being 
so the plaintiff is not entitled to have the alleged nuisance 
removed. On this ground the plaintiff’s suit must fail and has 
been rightly dismissed. I dismiss the appeal with costs. 
Appeal dismissed, 


[See also 11 Bom., L. R. p. 372, per CHANDAVARKAR and 
HEATON, JJ.—Eds.] 





KANAHAILYA LAL 
Versus 
KISHEN LAL.* 


Lorise Malicious prosecution—intention to prosecute. 


Defendant a decree-holder applied for arresto his judgment-debtors. 
The plaintiff a process-server delayed execution. Defendant applied to the 
Munsif to appoint another process-server to serve the process on the 
ground that plaintiffhad demanded money from him. The court enquired 
into the matter and found the complaint to be true and recommended to 
the District Judge that the process-server be transferred. The Judge 
ordered prosecution. Plaintiff was prosecuted but acquitted. edd that 
the intention of the defendant in making the complaint was to expedite 
the execution of the process and he could not be held to have contemplat- 
ed the consequences which ensued and could not be held liable for mali- 
cious prosecution. 

SECOND APPEAL against the decree of P. Pitamber Joshi, 
Additional Subordinate Judge of Aligarh, confirming the 
decree of M. Mohammad Husain, Munsif of Etah. 

Suit for damages for malicious prosecution. 

The facts and arguments appear from the judgment. 

Gulsari Lal, for the appellant. 

- Girdhari Lal Agarwala, for the respondent. 

The following judgment was delievered by 

GRIFFIN, J.—The plaintiff in this case was process-server in 
the court of the Munsif of Kasgarj. The defendant in execution 
of two decrees obtained issue of warrants of arrest against his 

€ S. A. No. 208 of 1908, 
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judgment-debtors. These warrants were made over to the 
plaintiff for service. On the 13th September, 1905, the defen- 
dant put in an application before the Munsif asking that an- 
other process-server be deputed to execute the warrants upon 
the allegation that the plaintiff had told him he would not 
execute them unless he were paid the sum of Rs.8. An 
affidavit was put in in support of his application. 


An inquiry was held by the Munsif who formed the opinion 
that the defendant’s allegations were true and who then 
reported the matter tothe District Judge with a recommenda- 
tion that the plaintiff be transferred to some other court, and 
that an unfavourable entry be made in the process-server's 
service book. 


The District Judge however took a more serious view of 
the matter and directed the prosecution of the plaintiff for an 
offence under section 161 of the Indian Penal Code. The 
plaintiff was accordingly tried for an offence under thit section 
and eventually was acquitted. 


He then instituted the suit out of which this appzal has 
arisen claiming damages from the defendant for malicious 
prosecution. 

Both the Courts below have dismissed the plaintiff’s suit 
upon the ground that the prosecution had not been actually 
instituted by the defendant. The lower appellate court refers 
to a passage in Underhill’s Law of Torts [1905], article 55 (1). 
The prosecution must have been instituted by the defendant 
against the plaintiff and not merely by the authorities on facts 
furnished by the defendant. 


The plaintiff comes in second appeal to this Court and 
contends that the defendant was responsible for the prosecu- 
tion of the plaintiff in the criminal court, that his application 
to the Munsif amounted to the institution of a criminal charge 
against him and that the courts below were wrong in dismiss- 
ing the suit on the ground set forth above. I am referred to 
the judgment of their Lordships of the Privy Council— Gaya 
Prasad v, Bhagat Singh ('). The material passage in this 
judgment is as follows: “The question in all cases of this 
kind must be who was the prosecutor? The answer must 
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depend on whole circumstances of the case. The mere setting 
of the law in motion is not the criterion; the conduct of the 
camplainant before and after making the charge must .also be 
taken into consideration,” 


In deciding the question as to whether the defendant is res- 
ponsible for the institution of the criminal proceedings, we bave 
to consider what was his intention when he filed the applica- 
tion in the Munsifs court on the 13th September, 1905. He 
had these two decrees which he wanted to execute by arresting 
the judgment-debtors. His immediate object was to effect 
the execution of his decrees by their arrests. He was under 
the belief that the plaintiff was throwing obstacles in the way 
of arresting the judgment-debtors and it appears to me that 
his immediate intention in making the application was to 
expedite the execution of the warrants by having them trans- 
ferred to some other process-server for service. Itcan scarcely 
he said that at that time he had contemplated the consequences 
which have ensued z. e. the inquiry into the plaintiffs conduct 
and the institution of criminal proceedings against him by 
order of the District Judge. These considerations lead me to 
the conclusion that the defendant is not responsible for the 
institution of these criminal proceedings. 


As to his conduct after filing of the petition of 13th Sep- 
tember, 1905, there was nothing said on this point in the plaint 
or in the memorandum of appeal in the court below. 

In my opinion the suit was rightly dismissed and I dismiss 
the appeal with costs including fees on the higher scale 


Appeal dismissed, 
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THAN CHAND 
VErSHS 
JAGANNATH.* 


Civil Procedure Code (Act XIV of 1882) section 310 A— Transfer of 
Property Act (IV of 1882), section 89—sale held in pursuance of a 
decree under section &9 of the Transfer of Property Act. 


The appellant obtained a decree absolute under section 89 of the 
Transfer of Property Act and after the expiry of the period of grace allow- 
ed to the judgment-debtor put the property to sale and purchased it him- 
self. The judgment-debtor made an application under section 310A of 
the Code of Civil Procedure for setting aside the sale. His application 
was allowed by both the courts below. eld that in the absence of spe- 
cial rules framed by the Allahabad High Court for carrying out a sale in 
pursuance of a decree under chapter IV of Act IV of 1882, the provision 
laid down in chapter XIX of the Code of Civil Procedure did apply and the 
application made by the judgment-debtor was an application under sec- 
tion 310A. 


EXECUTION SECOND APPEAL from an order of Maulvi 
Muhammad Ahmad Ali Khan, Officiating Additional Judge, 
Aligarh, confirming an order of Maulvi Muhammad Shafi, 
Subordinate Judge of Aligarh. 


The facts were these. 


The appellant, Lala Than Chand, got a decree on foot ofa 
mortgage to which the respondent, Jagannath, was a party asa 
puisne mortgagee. The decretal amount was not paid within 
the time fixed by the Court under section 88 of the Transfer 
of Property Act, 1882. The mortgagee decree-holder obtained 
an order absolute under section 89 of Act IV of 1882, and in 
execution thereof brought the mortgaged property to sale and 
purchased it himself. Within a month after the sale, Jagan- 
nath deposited the purchase money and applied to have the 
sale set aside under section 310A of the Code of Civil Pro- 
cedure, 1882. The court of first instance as well as the lower 
appellate court set aside the sale. 


~ 


Decree-holder purchaser appealed, 
9 E. S. A, No. 673 of 1908. 
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Surendra Nath Sen, for the respondent, raised a prelimi- _ 
nary objection to the hearing of the appeal on the ground 
that no appeal lay in the case. He cited 

Bashir-ud-din v. Jhori Singh, [1896] I. L. R., 19 All, 140. 

Imtiast Begam v. Dhuman Begam, [1907] 1. L. R., 19 All, 275. 

He further submitted that section 310A of the Civil Pro- 
cedure Code did apply to sale held in virtue of an order 
absolute under section 89 of the Transfer of Property Act. 

He relied on 

Raja Ram Singhji w. Chunnt Lal, [1897] 1. 1. R, 19 All, 205. 

Mallikarjunadu Seiti v. Lingamurti Pantulu, [1902] L L. R, 25 

Mad., 244. 
Krishnaji y. Mahadeo Venayak, [1900] I. L. R., 25 Bom., 104. 


Shafi-uz-gaman, for the appellant, contended that section 
310A of the Code of Civil Procedure did not apply to a sale 
carried out in pursuance of section 89 of the Transfer of Pro- 
perty Act, 1882. 


He relied on 
Kedar Nath Raut v. Kali Charan Raut, |1898] I. L. R., 25 Cal., 703. 


When an order absolute was passed under section 89, 
the puisne mortgagee lost his right to redeem the property 
and he was thereby precluded from availing himself of the 
equitable provisions of section 310A of the Code of Civil 
Procedure. 


The judgment of the Court was delivered by 

KNox, J.—A preliminary objection is raised to the hearing 
of this appeal, but we do not think it necessary to decide it, 
as independently of the objection we are of opinion that the 
appeal must fail. 


The appeal before us is a second appeal and the conten- 
tion raised by the decree-holder is to the effect that section 
310A of the Code of Civil Procedure is not applicable to a. 
sale carried out under the provisions of section 89 of the Trans- 
fer of Property Act. The sale in the present instance was 
carried out in pursuance of an order absolute passed under 
section 89 of the Transfer of Property Act. This High Court 
has not thought necessary to avail itself of the power given by 
section 104 of the Act, to lay down any rules for carrying out 
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medicine is then administered to them), and therefore the 
disorder is then considered as a death-bed illness.” 


In the case of Muhammad Gulsher Khan v. Mariam 
Begam (1), the law relating to mmarg-ul-maut was considered. 
It was there held that according to the Muhammadan Law 
a gift by a sick person is not invalid if at the time of the gift 
his sickness was of long continuance, that as it lasted for a 
year, and he was in full possession of his senses and there was 
no immediate apprehension of death. It was also considered 
by RAMPINI and PARGITER, JJ., in the case of Fatima Bibi v. 
Ahmad Baksh (7). The learned Judges in that case observe 
that too narrow a view must not be taken of the doctrine of 
death-illness and they express their agreement with the 
statement of the doctrine contained in Hassarat Bib?s case 
(3 Cal. W. N., 57), namely “was the disease of such a nature 
or character as to induce in the person suffering the belief 
that death would be caused thereby, or to engender an appre- 
hension of death?” and “was the illness such as to incapaci- 
tate him from the pursuit of his ordinary avocations, or 
standing up for prayers, a circumstance which might create 
in the mind of the sufferer an apprehension of death?” They 
found nothing in the evidence to indicate that the deceased 
in that case was under an apprehension of death when he 
made the gift which was impeached and that the increase of 
illness which was deposed to did not constitute a death-illness. 
An appeal was preferred from this decision to their Lordships 
of the Privy Council and we find the case reported in L. R, 
35 I. A, p. 67. LORD COLLINS, affirming the judgment of 
of the High Court, observed “The only point which the appel- 
lants have argued on this occasion was that which no doubt 
goes to the root of the matter, namely whether the gift was 
invalid under the law of mars-ul-maut. The test which was 
treated as decisive of this point in both courts was ‘Was the 
deed of gift executed by Dadar Baksh under apprehension of 
death?’ This, which appears to their Lordships to be the right 
question, is essentially one of fact and of the weight and cre- 
dibility of evidence upon which a court of review can never 
be in quite as good a position to form an opinion as the 


(1) [1881] L L. R, 3 All, 731. 
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court of first instance and it would probably be enough 
to prevent this Board from interfering if it should appear 
that there was evidence such as might justify either 
view without any clear preponderance of probability.” 


Accpting then the test so laid down by the Privy 
Council, let us see what was the condition of Musammat 
Taubat-un-nissa on the 18th of July, 1906, the day on which 
she released her dower in favour of her husband. On the ` 
27th of June she had gone to Bareilly, on the 18th of July the 
deed of release was executed and on the 23rd of July she died. - 


Musammat Kulsum Begam, who was an aunt of Taubat- 
un-nissa, deposed that she saw her 4 days before she went 
to Bareilly and she described her condition then in these 
words: “She was then on the point of death. Her hands, 
feet and belly were swollen and she had motions. She could 
not do any household work. She could not either say her 
prayers or keep fast. She used to be seated with the help 
of two persons” and “when we met together before she went 
to Bareilly we wept. She said that her state of health 
was so bad that she despaired of her life.” | 


Musammat Jamil-un-nissa, who describes herself as a 
sister of Taubat-un-nissa but who in reality was only a cousin, 
stated in her deposition that she saw Taubat-un-nissa at the 
time she went to Bareilly. “On that day,” she said, “the 
state of her health was such that she could neither move about, 
nor talk. She had become very emaciated and could not do 
any house-hold work. She suffered from a disease to which 
women are subject. Her belly, hands and feet were swollen, 
Then she referred to conversations which she had with her 
and stated that “she used to say, ‘sister, my state of health 
is very bad. I cannot survive.” Then the witness deposed 
that she had a talk with Taubat-un-nissa at the time of her 
departure to Bareilly and that Taubat-un-nissa then said “I 
am going to a place where I am destined to be buried. I 
cannot come back alive.” 


Shafi-un-niss, the wife of a brother of Taubat-un-nissa, 
deposed that she used to see Taubat-un-nissa daily before 


she went to Bareilly and that she was present on the day 
she started for Bareilly. She says that the mother-in-law 


wert & 
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of Mashhud Hasan Khan and she held her and seated her in 
the palanquin, that her belly, hands and feet were swollen, 
and that she complained of having great pain in her stomach, 
that on the day of her departure she said to the witness, 
“ Bhaway, | shall not survive.” 


Mrs. Phillips, an assistant in the Civil Hospital at Delhi, 
went from Delhi to Bareilly to see Taubat-un-nissa on receipt 
of a telegram from Anwar Husain Khan. She stayed at 
Bareilly for one day only and she desribed Taubat-un-nissa’s 
illness as follows :—“ The symptoms of illness appeared to be 
as follows. Her liver was affected and hence her hands, feet, 
belly and heels were swollen. She was very weak. She was 
suffering from diarrhoea and could not digest food. When 
I saw her she appeared to have been ill for two or three 
months. No medicine could have done her good because 
she was very weak and it was her last moment. I therefore 
declined to take her under my treatment. I hada talk with 
Tabban (ze. Taubat-un-nissa). She told me how she was 
and stated in the presence of all the persons that she 
despaired of her life.” In cross-examination this witness 
stated that on account of the diseases from which she was 
suffering, Taubat-un-nissa “lost the power to move about; 
she had become very weak. She died of general debility. 
She would have died merely of the inflamation of the liver, 
that is the inflamation of the liver was sufficient to cause her 
death.” 


Maulvi Azam Shah, who claimed to have some skill in 
the art of healing, was also examined. He deposed to the 
condition of Taubat-un-nissa but his evidence does not carry 
much weight. The same remark applies to the evidence of 
Abdul Hakim. 


The next witness to whose evidence we would refer is 
the plaintiff Muhammad Mashud Hasan Khan. He deposed 
that Taubat-un-nissa was very unwell at the time of her 
death, being unable to move on her bed without assistance, 
that she fell ill in March or April, 1906, and that he, accom- 
pained by his wife, took her to Bareilly, Nathu Khan and the 
defendant’s son and daughter and three women accompanying 
them. He stayed, he said, 16 or 17 days at Bareilly and then 
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left for Shahjahanpur. On the 17th of July he returned to 
Bareilly on receipt of a telegram from his son Nathu Khan. 
He remained only one day. On that occasion Taubat-un-nissa 
told him that she would execute a relinquishment as to her 
dower in favour of Anwar Husain, that she was dying and she 
should relieve her husband of the burden of debt due to her, 
and she asked him to sign the deed as an identifying witness, 
that to console her he told her that she was not very seriously 
ill and should not talk despondently. He told her if necessary 
she could send for him again, that he did not return, He 
wrote a letter to his sister saying that she was not incurably 
ill and there was no need of executing the document referred 
to. In the letter to which reference is here made, dealing 
with the deed of relinquishment, the witness stated that he 
did not wish his sister without the consent of all her brothers 
to have the deed of relinquishment executed and in it he 
says, “ Thank God, you are not in such a bad state of health at 
present as to make it necessary to do so. It means that 
everything is wrested from you during your life time.” This 
letter is relied upon as showing that the plaintiff did not 
consider that his sister was in a dangerous state of health at 
the time, but it is apparent, as he stated in his evidence, that 
the words he used were merely intended to give her encourage- 
ment, that Taubat-un-nissa was seriously ill at the time is 
evident from a letter which was written by the defendant 
himself before she went to Bareilly, addressed to one Juma 
Khan. In this letter reference was made to the desire expressed 
by Taubat-un-nissa to place herself under the treatment of a 
lady doctor at Delhi. The defendant refers to the heavy 
expenses of sending her to Delhi and placing her under medical 
treatment there. He mentions the fact that the lady doctor 
in question treated the patient several times at Shahjahanpur, 
but could not eradicate the disease and that it was useless to 
take the trouble to remove her to Delhi for the purpose of 
treatment by this lady doctor. Then the defendant writes “as 
the patient is very weak, it will be very troublesome to her to 
travel such a long distance without breaking the journey in the 
hot weather” and later on adds “Delhi is very far away 
from home. Moreover it is not proper for the patient to go 
there while she is so weak and ill.” There is the following 
significant postscript to this letter “please tear this letter to 
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pieces after you have gone through it.” The evidence to which 
we have referred if it be credible, and we see no reason to 
distrust, abundantly shows that Taubat-un-nissa was in a 
precarious state of health when she went to Bareilly and that she 
apprehended that she would not recover from her illness. 


We now come to the witnesses who were examined in 
support of the defendant’s case. The defendant himself 
deposed that when his wife arrived at Bareilly her condition 
was good, and that she could move about, that she was placed 
under the treatment of the Assistant Surgeon at Bareilly, 
and that a lady doctor used to go with him to examine the 
Musammat and give the particulars of her case to the 
Assistant Surgeon. The Assistant Surgeon to whom he 
refers is Babu Har Prasad and the lady is Miss. A. C. Roy. 
‘The defendant further stated that up to the day precéding 
her death, the condition of his wife was good and that the 
disease did not increase but on the contrary was on the 
decrease. This evidence is clearly untruthful. 


Miss. A. C. Roy made a sorry exhibition of herself in 
the witness box. This ts a young women, aged 26, practising 
as a Doctor at Barielly. She stated that Taubat-un-nissa 
was suffering from chronic hysteritis, and that “she was 
as vigorous as parda-nashin ladies usually are.” She was 
unable to state of what disease she died, but admitted that 
chronic hysteritis 1s not fatal. She diagnosed the disease 
to be nothing but hysteritis though in the beginning of her 
treatment she suspected from the pain which the patient 
complained of that she was perhaps suffering from abdomi- 
nal pthisis. She was confronted with a death certificate which 
she gave to the plaintiff on the Irth of August, 1996, in 
which she certified that Taubut-un-nisa was suffering from 
abdominal pthisis when she was called to see her in the 
month of July 1906. In that certificate she states: “I 
paid many visits and found that she was going rapidly, 
and then one day I was informed that she was dead.” 
Questioned as to this certificate, she stated that it was not 
quite true and that she wrote down what the plaintiff wanted 
her to write in order to get rid of him. She further stated 
that at the time she was not serious and did not remember 
what she wrote, The question was then put to her: “Is it 
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posible for you to have stated in the certificate that the lady 
was suffering from an illness of which she was not actually 
suffering,” and she answerd “It is possible. I might have, 
because I do not remember. I might have mentioned any 
symptom which may have been taken for a disease.” When 
later on she stated that she gave the certificate because 
she was asked to do so by the plaintiff, but that it was not 
true.” “No disease of the liver” she said, “was diagnosed. 
The patient was merely suspected to be suffering from such 
disease.” She further stated that she treated the patient 
without consulting Dr. Har Prasad and without informing 
him of her complaint, that she consulted him as regards the 
medicine to be taken but did not consult him as regards 
the medicines to be applied, that she used to treat the patient, 
Dr. Har Prasad being her adviser. Then she was asked to 
state the reasons why Dr. Har Prasad wrote prescription when 
the Musammat was her patient and he was the witness’ adviser. 
Her answer was “it was my wish that he did so.” Then 
she was asked how she obtained prescriptions from Dr. Har 
Prasad when she did not relate full particulars of the dlsease 
to him and her answer was “I obtained prescription from 
him with reference to the account of the patient I gave to 
him.” Then she was asked “is it against professional etiquette 
that when two doctors are treating one and the same patient 
in consultation with each other, the junior should treat the 
patient independently of the senior.” Her answer was “as 
the patient gave me permission to do so, with regard to the 
parda-system and as I was not under Har Prasad, that is I 
was not appointed by the Government to be a subordinate 
to him, I could do what I thought best without having 
regard to his seniority.” No serious weight can be attached 
to a witness of this type. We look upon the evidence of 
Miss Roy as wholly unreliable. l 


+ 


Dr. Har Prasad did not see the patient as she was a parda- 
nashin, He had to depend upon the information which he re- 
ceived from Miss Roy and from what we gather from this 
lady’s evidence it is obvious that Dr. Har Prasad’s evidence 
loses the weight which might otherwise be attached to it. He 
was examined and deposed that Taubat-un-nissa was suffering 
from chronic inflamation of the womb and this he inferred from 
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her statement that she was suffering from pain below the 
navel since her child was born. On the morning of the day 
on which she died he stated that she had a severe pain in her 
kidneys, that on the day previous she was in a normal state 
of health as he used to see her. He said, “her condition was 
not bad in any way. She complained to me of pain in the 
kidneys on the day on which she died. Previous to this she 
did not complain of pain in her kidneys.” Then he certifies 
that the cause of her death was pain in the kidneys. In cross- 
examination he was asked as to how he came to know there 
was pain in the kidneys and his answer was that he touched 
the portion of the body where she complained of pain and 
ascertained that it was where the kidneys were. 


The learned Subordinate Judge upon this evidence came 
to the conclusion that the cause of death was the kidney pain 
which Taubat-un-nissa had on the night of the 22nd of July 
and that she never had this pain before and did not suffer 
from it when she executed the deed of release. We are wholly 
unable to agree in the conclusion at which he arrived. The 
severe pain in the kidneys was the indication of a diseased 
condition of the kidneys. It is not in itself a disease. The 
evidence irresistibly led to the conclusion that Taubat-un-nissa 
was for weeks at least prior to her death suffering from a 
fatal malady or maladies, whether they were kidney or liver 
troubles or abdominal pthisis or a complication of troubles it 
matters not. It is not now possible to say what was the pre- 
cise cause of death but this is abundantly clear that at the date 
on which the release was executed she was suffering from a 
fatal illness and she was aware that death was imminent. The 
case is unlike that of Fatima Bibi v. Anmad Baksh upon 
which the learned Subordinate Judge relied. In that case the 
patient suffered from diabetes for 8 org years and then albu- 
minurta supervened in 1896. Then later on, on the 12th of 
May, 1897, he was attacked with fever and died on the 27th 
of May, after having executed a Atdanama on the 21st of that 
morth.. Both courts found that there was nothing in the 
symptoms of the patient which would necessarily have excited 
in him an apprehension of death, and there was nothing 
to show that he was under apprehension of death when he 
executed the Azdanama. In the case before us we have most 
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cogent evidence that Taubat-un-nissa at the time of the relin- 
quishment of her dower and for weeks before was under 
apprehension of death. 


The probabilities lend strong support to the plaintiffs case. 
It is in the highest degree improbable that Musammat Taubat- 
un-nissa, a young married woman, would have relinquished 
her dower if she had not been apprehensive that death was 
imminent. There is no reason why she should do so. 


This case affords another illustration of the mischief which 
results from the practice which prevails amongst Muham- 
madans of fixing dower at an extravagant sum out of all 
proportion to the means of the parties, 

We allow the appeal, set aside the decree of the court be- 
low, and decree the plaintiff’s claim with costs in both courts 
including fees in this Court on the higher scale. 

Appeal allowed. 


[On the law relating to Mars-ul-staut, death-bed sickness, see 
BATCHELOR, J.’s judgment in I. L. R., 30 Bom., 537, and another judg- 
ment of BATTY and PRATT, JJ in I. L. R, 31 Bom., 264.—£D.] 
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THAN CHAND 
versus 
JAGANNATH.® 


Civil Procedure Code (Act XIV of 1582) section 310 A—Transfer of 
Property Act (IV of 1882), section S9—sale held in pursuance of a 
decree under section 89 of the Transfer of Property Act. 


m The appellant obtained a decree absolute under section 89 of the 
Transfer of Property Act and after the expiry of the period of grace allow- 
ed to the judgment-debtor put the property to sale and purchased it him- 
self. The judgment-debtor made an application under section 310A of 
the Code of Civil Procedure for setting aside the sale. His application 
was allowed by both the courts below. Ave/d that in the absence of spe- 
cial rules framed by the Allahabad High Court for carrying out a sale in 
pursuance of a decree under chapter IV of Act IV of 1882, the provision 
laid down in chapter XIX of the Code of Civil Procedure did apply and the 
application made by the judgment-debtor was an application under sec- 
tion 310A. 


EXECUTION SECOND APPEAL from an order of Maulvi 
Muhammad Ahmad Ali Khan, Officiating Additional Judge, 
Aligarh, confirming an order of Maulvi Muhammad Shafi, 
Subordinate Judge of Aligarh. 


The facts were these. ` 


The appellant, Lala Than Chand, got a decree on foot ofa 
mortgage to which the respondent, Jagannath, was a party as a 
puisne mortgagee. The decretal amount was not paid within 
the time fixed by the Court under section 88 of the Transfer 

Z of Property Act, 1882. The mortgagee decree-holder obtained 
an order absolute under section 89 of Act IV of 1882, and in 
execution thereof brought the mortgaged property to sale and 
purchased it himself. Within a month after the sale, Jagan- 
nath deposited the purchase money and applied to have the 
sale set aside under section 310A of the Code of Civil Pro- 
cedure, 1882. The court of first instance as well as the lower 
appellate court set aside the sale. 


Decree-holder purchaser appealed. 
° E. S, A. No. 673 of 1908, 
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Surendra Nath Sen, for the respondent, raised a prelimi- 
nary objection to the hearing of the appeal on the ground 
that no appeal lay in the case. He cited 

Bashir-ud-din v. Jhort Singh, [1896] I. L. R., 19 Ail, 140. 

Iintiasit Begam x. Dhuman Begam, [1907] 1. L. Rọ 19 AlL, 275. 

He further submitted that section 310A of the Civil Pro- 
cedure Code did apply to sale held in virtue of an order 
absolute under section 89 of the Transfer of Property Act. 

He relied on l 

Raja Ram Singhji v. Chunni Lal, [1897] 1. L. R, 1g All, 205. 

Mallikarjunadu „Setti x. Lingamurti Pantuiu, [1902] J. L. R, 25 

Mad., 244. 
Krishnaji v. Mahadeo Venayak, [1900] I. L. R., 25 Bom., 104. 


Shafi-uz-saman, for the appellant, contended that section 
310A of the Code of Civil Procedure did not apply to a sale 
carried out in pursuance of section 89 of the Transfer of Pro- 
perty Act, 1882. 


He relied on 
Kedar Nath Raut v. Kali Charan Raut, [1898] 1. L. Rọ, 25 Cal, 703. 


When an order absolute was passed under section 89, 
the puisne mortgagee lost his right to redeem the property 
and he was thereby precluded from availing himself of the 
equitable provisions of section 310A of the Code of Civil 
Procedure. . 


The judgment of the Court was delivered by 

KNox, J.—A preliminary objection is raised to the hearing 
of this appeal, but we do not think it necessary to decide it, 
as independently of the objection we are of opinion that the 
appeal must fail. 


The appeal before us is a second appeal and the conten- 
tion raised by the decree-holder is to the effect that section 
310A of the Code of Civil Procedure is not applicable to a 
sale carried out under the provisions of section 89 of the Trans- 
fer of Property Act. The sale in the present instance was 
carried out in pursuance of an order absolute passed under 
section 89 of the Transfer of Property Act. This High Court 
has not thought necessary to avail itself of the power given by 
section 104 of the Act, to lay down any rules for carrying out 
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orders under Chapter IV of Act IV of 1882. The suit out of 
which this appeal arose was a suit of the nature provided for in 
Chapter IV. In the absence of any special rule, the provi- 
sions contained in the Code of Civil Procedure for suits and 
execution proceedings in suits govern suits brought under the 
provisions of Chapter IV of the Transfer Property Act. We 
are, therefore, prepared to hold that the sale which was carried 
out under Chapter XIX of the Code of Civil Procedure, was a 
sale to which the provision of section 310A are expressly 
made applicable and the decision of the lower appellate court 
is not open to question on this account. We were referred to 
several cases of the Calcutta and Bombay High Courts. Both 
of those courts have made the special rules and the case decided 
by those courts differ, therefore, from the present case. Over 
and above this we should not be inclined to interfere unless it 
was absolutely necessary seeing that the decree-holder has got 
his money and all that he is entitled to in the interest of 
justice. He has endeavoured to take advantage of technical 
procedure in order to retain the mortgaged property, instead of 
being satisfied with the money due under the mortgage-bond. 
We dismiss the appeal with costs. Costs in this Court will 
include fees on the higher scale. 


P, D. Appeal dismissed. 
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BANDI 
VEISUS 
RAMADIN.*® 
Lorts—Malictous prosecution—making a statement to the police—prose- 
cution tn conseguence——iability. 

Ifa man makes a false and malicious statement to the police with the 
intention of setting the criminal law in motion against his enemy and that 
as a consequence of his statement criminal proceedings follow, he is liable 
in damages in a suit for malicious prosecution. Gaya Prasad v. Bhagat 
Singh, 12 C.W.N., 1017, followed. 

SECOND APPEAL against the decree of W. Tudball Esq., 
District Judge of Cawnpore, confirming the decree of Pandit 
Bishambar Nath, Munsif of Cawnpore. 


Suit for damages for malicious prosecution. The court 
below decreed the suit. Defendant appealed. 


AT. L. Agarwala, for the appellant. 


P. L. Banerji for Durga Charan Banerji), for the respon- 
dent. 


The following judgment was delivered by 


RICHARDS, J.—The facts out of which this appeal arises 
are shortly as follows : Owing to the exertions of the plaintiff 
certain dacoits were convicted. It was alleged that two of 
the original defendants had harboured the dacoits, and the 
same two defendants were subsequently prosecuted by the 
Police for harbouring one of the dacoits. The plaintiff alleged 
that these defendants instigated the third defendant who is 
the appellant here to bring a false charge of forging a bond 
against the plaintiff. The prosecution was instituted against 
the plaintiff in respect of the alleged forging of the bond. 
His house was searched. Warrant was issued for his arrest. 
The matter was investigated by a Magistrate and the plain- 
tiff was discharged. He then instituted the present suit 
against all three defendants for malicious prosecution. Two 
of the defendants pleaded that they had nothing to do with 
the prosecution. This issue was found in their favour and 


“S. A. No, 196 of 1908. 
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the plaintiffs suit was dismissed against them. The appellant 
here never pretended that he had not instituted the prosecu- 
tion. On the contrary he pleaded that his complaint was 
quite true and that the bond had been really forged. It 
appears that the appellant did make a complaint in the 
Magistrate’s court. The courts below have found that the 
bond was quite a genuine bond, and that the prosecution 
was malicious. The only point argued here on behalf of the 
appellant is that he was not responsible for the prosecution, 
and he relies on the case of Dudhnath Kandu v. Mathura 
Prasad (1). In my opinion this case has no application 
whatever to the present. In the first place it was a first appeal 
in which the court was Judge of both law and fact. The 
suit was like the present a suit for malicious prosecution. The 
appellate court was entitled to go into the question of malice, 
and want of reasonable and probable cause. At page 319 of 
the report the learned Judges say: “The prosecution which 
was directed, was directed by the Magistrate sxo 7zoto and not 
on the complaint of the defendant or in any application made by 
him for the issue of process, The words complained of 
were spoken by the defendant on a privileged occasion, name- 
ly when he was being examined before a Magistrate in the 
course of a criminal proceeding.” The case of Balbhadar 
Pande v. Basdeo Pagde (*), was also relied on. That was a 
suit for damages for malicious imprisonment and not for 
malicious prosecution, The facts were quite different. The 
defendant in the suit for malicious imprisonment had been 
badly beaten. He‘named certain persons as being the persons 
who had attacked him. The Police arrested those persons, 
They were subsequently discharged, and then they sued for 
malicious imprisonment. The court held that under these 
circumstances it was the police and not the defendant who 
had imprisoned the plaintiff. The learned Judges cited with 
approval the case of Narasinga Row v. Muthaya Pillai (*). 
The judgment in that case is very short. It seems to me that 
if a man makes a false and malicious statement to the police 
with the intention of setting the criminal law in motion 
against his enemy, and that as a consequence of his statement 

(1) [1902] I. L. Rọ, 24 AlL, 317. 

(2) [1906] 1. L. R., 29 Ail, 44. 

(3) [1902] I. L. R, 26 Mad, 362. 
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criminal proceedings follow, he ought tò be held liable in 
damages in a suit for malicious prosecution. In a recent rul- 
ing of the Privy Council in Gaya Prasad Tewari v. Sardar 
Bhagat Singh ('), their Lordships explain that the principle 
laid down in the case of Narasinga Row v, Muthaya Pillat, 
although sound when properly understood, is not of universal 
application. At page 1021 of the report, their Lordships 
say : “ The question in all cases of this kind (malicious prosecu- 
tion) must be who is the prosecutor, and the answer must 
depend upon the whole circumstances of the case. The mere 
setting of the law in motion is not the criterion. The con- 
duct of the complainant before and after making the charge 
must also be taken into consideration. Nor is it enough to 
say that the prosecution was instituted and conducted by the 
police. That again is a question of fact. Theoretically all 
prosecutions are conducted in the name and on behalf of the 
Crown, but in practice this duty is often left in the hands of 
the person immediately aggrieved by the offence, who gro 
Aoc vice represents the Crown.” In conclusion their Lord- 
ships say at page 1022: “In the opinion of their Lordships it 
would be a scandal if the remedy provided by this form of 
action were not available to innocent persons aggrieved by 
such unfounded charges.” In the present case the appellant 
not only made a complaint which resulted in criminal pro- 
ceedings but he also took the case in revision to this Court. 
I dismiss the appeal with costs. 


Appeal dismissed. 
(1) [1908] 12 C. W, N., 1017. 
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AMNA BIBI AND OTHERS 
UErSUS 
NAJM-UN-NISSA.® 
Political pension—A tlachment—Code of Civil Procedure (Act XIV of 

1882), section 266 (g)—Pensions Act (XXIII of 1871), section rr, 

A pension is a periodical allowance or stipend granted not in respect 
of any right, privilege, perquisite or office, but on account of past services 
or particular merits or as compensation to dethroned princes, their fami- 

lies and dependants. 
"Where certain immovable property was granted in lieu of a pension and 
it was provided in the sanad that upon the death of the original grantee 
the estate would be continued in perpetuity in the manner of an heredi- 
tary holding (samindari mauroosi) and at the desire of the grantee revenue 
was assessed and the members of the family had treated it as an ordinary 
zamindari property, subject simply to the payment of Government 
revenue, Aedd that the zamindari so granted was nota pension within 
the meaning of section 11 of the Pensions Act, and was liable to 
attachment and sale. 

EXECUTION FIRST APPEAL against a decree of Pandit 


Guru Prasad Dube, Additional Subordinate Judge of Gorakh- 
pur. 
Application for execution. The facts were as follows :— 


One Kadir Bakhs®, a Pindari Chief, from whom appellants 
are descended, was granted by the Government a political 
pension of Rs, 4,000 a year. The Government by a sanad 
dated the 14th of January, 1819, bestowed on Kadir Bakhsh, 
in lieu of this pension, a revenue free jagir consisting of 27 
villages in one Taluga in Gorakhpur. The sanad lays down 
the following provisions :—“...... . On the decease of Kadir 
Bakhsh, the estate will be continued in perpetuity in the man- 
ner of an hereditary holding, samindari mauroost, in possession 
of heirs and successors, provided that an ‘adequate payment of 
his revenue be made to Government.” Inthe year 1822, the 
revenue was assessed on the estate at therequest of Kadir 
Bakhsh. Since then the property had all along been treated by 
the members of Kadir Bakhsh’s family as an ordinary zamindari 
holding. The respondent decree-holder attached the property 

2 E. F. A. No, 228 of 1908, 
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in execution of her decree against the appellants, who 
contended that the property being in the nature ofa political 
pension could not be attached in execution of the decree. 
The Additional Subordinate Judge disallowed the judgment- 
debtors’ objection. 


The judgment-debtors appealed. 
Abdul Raoof, for the appellants. 


The property really belongs to the Government and the 
appellants have only a right to recover from it their pension 
granted by Government originally to their ancestor Kadir 
Bakhsh, and that therefore it must be treated as a political 
pension. It is not liable to attachment in execution of the 
decree. 


He relied on 


Civil Procedure Code, 1882, section 266 (g). 

Pensions Act, XXII of 1871, section T. 

F. A. 32 of 1878, decided on November, 27, 1878, (unreported). 
Muhammad Ishaq, for the respondent, relied on 

Lachui Narain v. Makund Singh, [1904] 1. L. R., 26 All, 617. 


The Secretary of State for India in Council v. Khemchand 
Jayhcand, [1880] I. L. R., 4 Bom., 432. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of an application 
for execution of a decree by the respondent Musammat 
Najm-un-nissa Bibi, who has obtained a decree for dower 
against the other heirs of her deceased husband. The decree 
is dated 16th of August, 1904. In execution of that decree 
she has attached some 21 villages in the hands of the judg- 
ment-debtors appertaining to fa/sqa Ganeshpur. The judg- 
ment-debtors have objected to this attachment on the ground 
that the property constitutes a political pension within the 
meaning of section 266 (g) of the Code of Civil Procedure of 
1882, The lower court has held against them and they 
have come on appeal to this court. 


The sole question for decision is whether the property 
attached can be considered to be a political pension within 
the meaning of section 266 (¢) of the Code, 
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The parties are the descendants of one Kadir Baksh, a 
Pindari Chief, who in the earlier part of the nineteenth 
century was granted by the Government of India a pension 
of Rs, 4,000 per annum. In the year 1819, by a sanad dated 
the 14th of January of that year the Government of India 
bestowed on Kadir Baksh, t# teu of kis so called pension, 
a reveuue free Jagir consisting of 27 villages. The sanad runs 
as follows (after relating the fact of the grant to Kadir Baksh), 
“on the decease of Kadir Baksh the estate will be continued 
in perpetuity in the manner of an hereditary holding, 
zainindari mauroost, in possession of his heirs and successors, 
provided that an adequate payment of revenue be made to 
Government.” Subsequently in the year 1822, at the request 
of Kadir Baksh himself, revenue amounting to Rs, 1,877-8-0 
was assessed on this estate, to come into force on the decease 
of Kadir Baksh, From that time the heirs of Kadir Baksh, 
have held this estate on the payment of this permanent 
revenue to Government. Subsequently in the year 1862, the 
predecessors in title of the present parties brought a suit 
against the Government claiming the full proprietary right 
as zamindars over an area of 8,000 odd bighas (part of the 
estate granted by the sanad). That case proceeded on the 
assumption that Kadir Baksh was the full owner of 3933 
bighas, the balance of the property. The question of the 
full ownership of this portion of the estate was not in dispute. 
The plaintiffs in that case obtained from their Lordships 

-of the Privy Council on the 22nd of February, 1870, a decree 
for possession as full proprietors and zamindars of the entire 
area of 8000 odd bighas. It also appears that subsequently to 
this various portions of this estate have been sold by public 
auction and have also been transferred by co-sharers therein. 
So that it is clear that the property has all along been treated 
by the members of this family as an ordinary zamindari 
holding, subject simply to the payment of Governmet revenue. 


The contention for the appellants is that the property 
really belongs to the Government and the appellants have 
only a right to recover from it their pension granted by 
Government originally to Kadir Baksh, and that therefore the 
property must be treated as a political pension and not liable 
. to attachment in execution of the decree. A similar question 
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arose in the case of Lachmi Narain v. Makund Singh (+). It 
was therein held that the zamindari granted by Government 
as a reward for services rendered is not a pension and its aliena- 
tion by the grantee is not prohibited either by Act XXIII of 
1871 or by section 266 of the Code of Civil Procedure. At 
page 621 of the Report the learned Judges held as follows :-— 
“We have no doubt that the word “pension” in section 11 of 
the Pensions Act and in section 266 of the Code of Civil 
Procedure implies periodical payments of money by Govern- 
ment to the pensioner in the manner prescribed by section 


8 of the Act.” The learned Judges also quoted the case of 


the Secretary of State for India in Council v. Khemchand Jay- 
chand (*), where the same question also arose and was decided 
and in which it was held as follows :—“ It follows that in our 
opinion the word “pension” in section 11 is used in its 
ordinary and well-known sense, namely that of a periodical 
allowance or stipend granted, not in respect of any right, 
privilege, perquisite or office, but on account of past services, 
or particular merits, or as compensation to dethroned princes, 
their families and dependants.” With this definition we fully 
concur and it is very difficult to see how the zamindari which 
was granted under the sanad of the 14th of January, 1819, 
can now be deemed a political pension. 


Our attention has been called to the decision of a Bench 
of this court in an unreported case, case no 32 of 1878, dated 
the 27th of November, 1878, It appears that at the time 
when this grant was made to Kadir Baksh a similar grant was 
made to another Pindari chief named Karim Baksh under 
another sanad, practically worded the same as the one in this 
case. It was held by the learned Judges who decided that case 
that the property was not liable to attachment. The Judg- 
ment runs as follows: “It appears that a necessary allowance 
in the nature of a political pension was originally granted 
to the ancestor of the judgment-debtor, a Pindari chief Karim — 
Khan. For their necessary allowance a grant of the ‘aluga 
at a given rent was substituted. The Government has from 
1846up to the present time asserted that the grant was 
a jagir escheating to the Government on failure of the 
Jagirdar's heirs and which the yagtrdars for the time being 


(1) [rgo4] I. L. Rọ 26 ALL, 617. (2) [t880] L L. Rọ 4 BOM., 432. 
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are incompetent to alienate We may refer to the 
letter No. 2367 of 1846 from the Secretary to Govern- 
ment to the Secretary, Sudder Board of Revenue, the letter 
of the Commissioner of the southern Division to the Sudder 
Board, dated 6th June, 1853, and No. 205 and to the letter No. 
224 from Secretary to Sudder Board to the Commissioner of 
the Benares Division, 17th June, 1853.” It does not appear 
from this judgment that the terms of the saned were at all 
considered. It is based on certain correspondence which was 
before the learned judges but which is not befoye us and 
which morecver does not relate to the present estate. The 
circumstances of that case appear to have been somewhat 
different to those of the case before us. In view of the 
recent ruling of this Court mentioned above and of the 
circumstances of this case set forth, we find it impossible to 
hold that the attached property can in any way be considered 
a political pension and therefore not liable to attachment and 
sale. The appeal therefore fails and is dismissed with costs 
including fees on the higher scale. 


P. D. Appeal dismissed, 
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BHAGWAN DAS 
VEYSUS 
MANOHAR LAL.* 
Land Revenue Act (XIX of 1873), sections 48, 49, 50—Landlord and 
fenant—position of person excluded from assessment—Exproprie- 


tary tenant—auction-sate of his right—status of purchaser—~ tenant 
at will—ejectment. 


Where a person did not refuse settlement under Act XIX of 1873, 
but was excluded therefrom and allowed a alikana allowance in recog- 
nition of the proprietary rights which he had originally possessed, Ae/d 
that he thereby lost his proprietary rights and became the ex-proprietary 
tenant of the s/r land which he bad held as proprietor. 

Any one purchasing the rights and interests of such person in the 
land formerly held by him as st can only be deemed to be a tenant 
at will of such person. 

SECOND APPEAL from the decree of C. Rustomjee Esq., 
Additional Judge, Agra, confirming the decree of M. S. 
Habibullah, Assisant Collector, Agra. 


Suit for ejectment. 
The courts below decreed the suit. 
The defendant appealed. 


Baldeo Ram Dave, for the appellant. 
Mohan Lal Sandal, for the respondent. 


The following judgment was delivered by 


BANEBJI, J.—This appeal arises in a suit for ejectment under 
sections 58 and 63 of the Agra Tenancy Act. The facts which 
are somewhat complicated are as follows. The defendant 
appellant purchased at auction in 1900 the rights and interests 
of one Data Ram in the village Birehru. This Data Ram 
was the zamindar of 4 shares out of 100 shares in the village. 
The revenue of the village was assigned to the predecessor in 
title of the plaintiff. At the settlement which preceded the 
settlement of 1875, Data Ram refused to accept the assessment 
offered by the settlement officer and accordingly settlement 
was made with the assignees of the Government revenue who 
were called Muafidars, Data Ram and other persons similarly 

o 5, A. No. 542 of 1907. 
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circumstanced being allowed a alikana allowance and per- 
mitted to continue to hold possession of their szr land. At 
the Settlement of 1874 and 1875 Data Ram and others asked 
that settlement should be made with them. The Assistant 
Collector refused to grant their application and by an order 
dated ist October, 1875, an extract from which is given in the 
judgment of Mr. Ganga Sahai, dated 29th September, 1808, 
on the record of this case, he decided as follows :— 


“I find that plaintiffs (Data Ram and others) are not 
entitled to the settlement but only to be paid a saltkana 
allowance of Io per cent. on the /amabandi as found by the 
settlement officer at the time of the settlement, the kewat 
showing the distribution thereof and also to the possession of 
their sêr holding at certain fixed rents to be determined by 
the settlement officer at settlement”. 

After the auction sale at which the appellant purchased, his 
name was entered as a tenant at will. The present suit was 
brought to eject him on the ground that he was a tenant at 
will. His answer was that he had a proprietary right to the 
land and was not liable to ejectment. The court of revenue 
in which the suit was brought had under the provisions of 
section 199 of the Agra Tenancy Act, two courses open to it. 
It might either have required the defendant to institute a suitin 
‘the civil court, or it might have determined the question itself. 
In this case the revenue court selected to determine the ques- 
tion of title and came to the conclusion that the defendant 
was a tenant at will and ordered his ejectment. This decision 
has been affirmed on appeal by the learned Additional District 
Judge. 

The question is whether Data Ram, in whose shoes the 
defendant stands, had a proprietary right in the land in suit or 
he was an exproprietary tenant. Ifhe was an exproprietary 
tenant, his right as such was not liable to sale in execution of 
a decree and under his auction purchase the defendant 
acquired no title and his possession can only be regarded as 
that of a tenant at will. 


If on the other hand Data Ram had porprietary right in . 


the land, he became an exproprietary tenant in respect of his 
str on the sale of his proprietary rights and the defendant 
can only be deemed to be his sub-tenant and the defendant 
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may fairly contend as he does that the plaintiff has no right 
to sue for his ejectment. What then was the status of Data 
Ram in respect of the land in question? As I have said above 
he did not refuse to accept the settlement and therefore 
sections 48 and 49 of Act No. XIX of 1873 did not apply 
and section 50 which confers on a proprietor excluded from 
settlement under sections 48 and 49 the right to hold sir land 
as an exproprietary tenant is equally inapplicable. Similarly 
section 52 was also inapplicable; therefore it is extremely 
doubtful whether it can be said as has been held by the court 
below that Data Ram became an exproprietary tenant under 
Section 50 of Act No. XIX of 1873. However, upon his 
being excluded from settlement and allowed a maltkana 
allowance in recognition of the proprietary rights which he 
originally held, he lost his proprietary rights and became 
the exproprietary tenant of the szr land which he held as 
proprietor. It was clearly understood by the Asistant Collec- 
tor when he made the order of 1st October, 1875, that his 
status was to be that of an exproprietary tenant within the 
meaning of the Rent Act No. XVIII of 1873. As Data 
Ram was in this view an exproprietary tenant the defendant 
did not acquire under the auction purchase of the rights and 
interests of Data Ram his rights as an exproprietary tenant and 
can only be deemed to bea tenant at will. The court below. 
was therefore right in upholding the order for his ejectment 
aud this appeal must be and it hereby is dismissed with costs. 


Appeal dissmtssed. 
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BACHCHI LAL AND OTHERS 
VEESHS 


MUHAMMAD MAJID-ULLAH KHAN.* 


Res judicata—Decision by Revenue Court in a suit for resumpltion— 
Second suit for declaration of title— Wrong admission in plaint that 
certain persons were parties to a previous lligation not binding 
upon plaintiffs. 

eld that in a matter which fell within chapter X of the Tenancy Act 
the decision of a Revenue Court was no bar to a suit subsequently 

brought in a Civil Court on title, the provisions of sections 199 and 201 

of the Tenancy Act having no application to a suit against a muw#afidar. 

Held also that where there was nothing on the record of a previous suit 

to show that certain persons were parties to that suit either directly or 

by legal implication, a mis-statement in the plaint, in a suit subsequently 
brought by those persons, that they were parties to the previous suit, was 
not binding on them. 


SECOND APPEAL against the decree of W. H. Webb, Esq., 
District Judge of Farukhabad, reversing the decree of Babu 
Daya Nath, Subordinate Judge. 

The facts of the case are as follows :— 

The respondent zamindar brought a suit in the Revenue 
Court against one Kamta Prasad for resumption of a rent- 


free holding. Kamta Prasad pleaded proprietary title, but 


his plea was disallowed and the respondent obtained a decree. 
He then ejected Kamta Prasad from the land. Thereupon 


Kamta Prasad, together with the appellants brought the suit 


out of which this appeal arose for a declaration of proprietary 
title and possession of land. The suit was decreed by the 
Munsif on merits. On appeal the lower appellate court 
held that the decision of the Revenue Court would operate 
as res judicata not only against Kamta Prasad but also against 
the other plaintiffs as the former “must be held to have 
claimed the right in common for himself and those who have 
now joined him as plaintiffs,” and dismissed the suit. 

The plaintiffs appealed. 

Gulzart Lal, for the appellants, submitted that the appel- 
lants were not made parties to the suit in the Revenue 
Court and Kamta Prasad could not have represented them. 
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There was nothing on the record of the previous suit to show 
that the appellants were directly or indirectly parties to that 
suit. Further, the decision of the Revenue Court in the previ- 
ous suit could not bar the present suit out of which this appeal 
arose because the Revenue Court was not competent to try 
the subsequent suit. The issues raised in the subsequent suit 
might be the same as those decided in the previous suit, yet 
since the subsequent suit was not triable by the court which 
had decided the first suit, that decision could not operate as res 
judicata. Besides, section 199 had no application to a suit 
against a muafidar, as the word ‘tenant’ in that section did 
not include a muafidar. 


He cited 


Hasir Gagi v. Sonamonee Dassee, [1880] I. L. R., 6 Cal., 31. 


M. L. Agarwala, for the respondent, submitted that the 
plot of land in dispute was claimed by the plaintiffs under a 
a common title. In the Revenue Court Kamta Prasad alone 
was made a party as in the &fasra, prepared in 1898 and 
filed in the court, only Kamta Prasad was shown as the cul- 
tivator of the land in dispute. The entries in the Revenue 
papers must be presumed to be correct unless the contrary 
was shown. This accounted for the fact that no person other 
than Kamta Prasad was made a defendant in the suit in the 
Revenue Court, By allowing the entry in the A4asra of 1898 
to go unchallenged, the appellants admitted the title of 
Kamta Prasad and if they had any title, it must be taken that 
they acquiesced in the fact of Kamta Prasad being sued as 
their representative. Thus the decision of the Revenue Court 
was res judicata under explanation V of section 13 of the old 
Civil Procedure Code. Again further, the Revenue Court 
was a court of exclusive jurisdiction for suits for resumption of 
rent-free grants. When a question of proprietary title was 
raised and decided during the course of such a suit, it could 
not be again agitated in a Civil Court. The Legislature could 
not have intended that courts having concurrent jurisdiction 
should go against each other on the same question. Where 
an Act conferred exclusive jurisdiction, no suit would lie 
outside that jurisdiction. 
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He cited 
Sheo Lal v, Bindo, [1904] I. L. R, 26 All, 594 
The following judgment was delivered by 


ALSTON, J.—This second appeal raises a question of some 
importance which so far as I have been able to ascertain is not 
covered by any direct recent authority. Ten plaintiffs, of whom 
Kampta Pershad was one, brought a suit in a Civil Court to 
have it declared that they were the proprietors of a certain 
piece of land from which they alleged they had been wrongly 
ejected, and they further asked to be put into possession 
again. The defendant was one Majid-ullah Khan, a zamin- 
dar, who in the year 1904 had sued the said Kampta Preshad 
in the Revenue Court for possession of this very piece of land 
and obtained a decree against him, and it was under this 
decree which had been confirmed in the Commissioner’s court 
that the Amin had ejected the present plaintiffs. The decree 
was sought for and obtained on the ground that the land in 
question was rent-free land which the zamindar was entitled 
to resume possession of. The learned Subordinate Judge 
framed three legal issues: (1) whether the suit is cognizable 
by this court, (2) whether the suit is time-barred, (3) whether 
section 13, Civil Procedure Code, bars the suit. These three 
questions he proceeded to answer in the following summary 
manner: “I may at once say that the first three issues are not 
worth taking serious notice of. The suit is for a declaration 
of the plaintiffs’ title to the land and is clearly fit for the 
cognizance of the Civil Court. Similarly section 13, Civil 
Procedure Code, has no application. The finding of Revenue 
Court on a question of title cannot be regarded as the decision 
of a competent court and cannot operate as res judicata. As 
to limitation it is only two years that the plaintiffs were 
dispossessed and I fail to see the force of this objection.” On 
the question of fact he held that the plaintiffs’ case was “as 
clear as a case can be on the merits,” and that the defendant 
had “no semblance of a title’ to the land in dispute. He 
accordingly decreed the suit with costs. From this decree 
the defendant appealed and the learned Judge by whom the 
appeal was heard, holding that the present suit was barred by 
the previous decision in the Revenue Court, allowed the appeal 
and dismissed the suit, The plaintiffs, with the exception 
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of Kampta Pershad, who has accepted the decree of the 
learned Judge, ask this Court to reverse that decree upon the 
ground (@) that the present suit is not barred by the rule of 
res judicata, (6) that “in any event” the present appellants, 
“who were no parties to the suit for resumption of the muaf, 
are not bound by the Revenue Court’s order in the case.” 
In dealing with the appeal before him the learned Judge 
based his conclusion that the present civil suit was barred 
by the previous revenue suit upon the reasoning that as 
section 167 of the Tenancy Act prohibited any court but a 
Revenue Court from taking cognizance of any dispute or 
matter in respect of which a suit or application might be 
brought or made under that Act, and as “ the question whether 
a person is a rent free grantee or an absolute proprietor, is 
clearly a matter in respect of whicha suit under section 150 
of the Tenancy Act can be brought and was brought in this 
instance,” the Revenue Court was competent to decide the 
question of proprietary title raised in the previous suit ; and 
holding that Kampta Pershad “ must be held to have claimed 
the right in common for himself and those who have now 
joined him as plaintiffs” he decided that the decision in the 
Revenue Court was a bar to the present suit. 


I am unable to accept the conclusion at which the learned 
Judge arrived which is in my opinion the result of a fallacy 
in his reasoning on section 167 of the Tenancy Act. The 
question turns on the interpretation of the word “such” in 
the section. What are the “disputes and matters” which 
no court other than a Revenue Court shall take cogni- 
zance of? Clearly those arising out of “suits and applica- 
tions of the nature specified in the fourth schedule.” Now 
a suit for a declaration that the plaintiffs are the owners 
of a certain piece of land, with a prayer to be put into 
proprietary possession thereof, is certainly not a suit to 
which the fourth schedule of the Tenancy Act has anything 
to say. This view is supported by a ruling, which though 
not cited in argument, has a distinct bearing on this discus- 
sion. Itis Ayudhia Prasad v. Sheodin (1). There STRAIGHT, 
and TYRRELL, JJ., had before them a case similar to the pre- 
sent case, so far as the principle involved goes, though the Act 


<1) [1884] 4 A. W. N., 75. 
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then in force was the old Rent Act. Section 95 of that 
Act, like 167 of the present Tenancy Act, declared that no 
courts other than courts of Revenue should take cognizance 
“of any dispute or matter” on which any application of the 
nature mentioned in the section could be made ; “such” appli- 
cations were to be heard and determined in the Revenue 
courts only. One of the applications that could be made 
under section 95 was “an application to resume rent free 
grants.” I now quote a passage from the judgment. The 
appellant, now zamindar of the estate, applied to the Revenue 
Court under section 95(¢) and obtained an order for the resump- 
tion of the plots in question on the finding that they were 
resumable rent free grants. The respondents were conse- 
quently ejected and the appellant got possession. In the 
present suit the respondents seek to recover possession over 
the soil and timber, asking also for ‘a determination of the 
nature of their tenure’ therein. At the hearing of the appeal 
we were much pressed by the argument based on the 
first plea that the jurisdiction of the Civil Court is ousted 
by the provisions of section 95. But on mature considera- 
tion this contention is found to have more apparent 
than real force for the matter presented by the plain- 
tiffs in this suit is not one on which an application 
of the nature mentioned in that section could by them 
have been made to a court of Revenue. It was held that 
‘the determination of the Revenue Courts on the applica- 
tion of the appellant to resume. the plots as rent free 
grants does not bar this suit under section 13 of the 
Civil Procedure Code.” To appreciate the force of this 
decision it must be remembered that section g6(4) of 
the Rent Act declared that orders passed under section 
95 of the Act ‘shall have the same effect as if they 
were judgments of the Civil Courts.” In the case of 
Inayat Ali Khan v. Murad Ali (1), BLAIR and BANERJI, JJ., 
had to consider the question whether the decision 
of a District Judge, sitting as an appellate court under 
section 189 of the .Rent Act, that certain parties stood 
in the relation of co-sharers, could be subsequently challenged 
in a Civil Court. Although then the Tenancy Act was in 
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operation when the District Judge tried the appeal in question 
that Act did not apply for reasons which it is unnecessary to 
consider, Their Lordships said in that case “a suit for the 
determination of the plaintiffs proprietary title to immove- 
able property is not one of the classes of suits which might 
be brought in a Court of Revenue under that section (s. 93), 
and the dispute or matter involved in such suit is not the 
same dispute or matter in regard to which a suit might be 
brought in the Revenue Court. That section is therefore 
no bar to the maintenance of the present suit.” The judg- 
ment in the case of Ashraf-un-nissa v. Ali Ahmad (") 
was cited and approved of. STANLEY, C.J., and BURKITT, J., 
had there held that the decision of an Assistant Collector 
in a suit for profits or for rent, “or any sutt which 
under the Rent Act he ts competent to hear, is a decision 
which cannot be treated as res judicata “in a subsequent 
suit in which the proprietary title to the land, the profits 
of which were in dispute before him, is in question.” Sec- 
tion 13 of the Civil Procedure Code was then referred 
to and it was observed that before any decision can be a 
matter of res judicata it must have been passed in a 
court of competent jurisdiction, competent to try the sub- 
sequent suit in which such issue has been subsequently 
raised.” I have italicised the quotation which directly 
bears on the question involved in this second appeal. 
In Rani Kishori v. Raa Ram, (4) STANLEY, C.J., and 
BURKITT, J, remarked: “That a question of title which 
has been decided in a Rent Court and which it was 
absolutely necessary for the Rent Court to decide before it 
could come to a decision between the parties to the case 
before it may again be litigated in a Civil Court, is undeniable 
and is supported by a mass of authority in this and other 
High Courts.” The learned counsel for the respondent has 
referred me to no ruling of this or any other court in which 
the rulings mentioned above were questioned. A decision 
under the Guardian and Wards Act is obviously irre- 
levant. It must however be observed that these decisions 
were given under the Rent Act of 1881, and it is neces- 


(1) [1904] I. L. R. 26 AIL, 601. 
(2) [1904] 24 A, W. N., 109, 
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sary to consider whether the new Tenancy Act has affected 
their validity, and if so to what extent. In the case of 
Inayat Ali v, Murad Ali already referred to, BLAIR and 
BANERJI, JJ., said “It is clear from the provisions of the 
Tenancy Act of 1901, that it is the intention of the legisla- 
ture that all questions of title should be determined by 
the Civil Court so that the question raised in this appeal 
will not arise in future” I understand their Lordships to 
mean that as a recorded proprietary right must under the 
Act be recognized whenever the recorded proprietor sues 
under chapter XI in a Revenue Court, whoever proposed to 
challenge that right would have to go to a Civil Court. That 
being so no question of rival decrees can arise in such cases, 
This conclusion however does not touch the appeal which is 
before me, for the proceedings in the Revenue Court in the 
present case were not under chapter XI. 


I now come to two later rulings of this Court which were 
considered by the learned Judge whose decision is before me in 
appeal. Those rulings were in the opinion of the learned Judge 
not relevant to this case and with this view I agree. They were 
given under section 199 of the Tenancy Act, which section 
goes much further than section 208 A of the Rent Act did. In 
the latter case ifa party failed to comply with a direction 
to go to the Civil Court the question was to be decided 
“against him” but under section 199 of the Tenancy Act the 
Revenue Court may “determine such question of title itself.” 
Now section 199 deals with suits and applications against a 
person “alleged to be the plaintiff's tenant,” and as the defini- 
tion of “tenant” in the Act expressly excludes “a rent free 
grantee”, it follows that the provisions of that section cannot 
apply to a suit brought by a proprietor of a mahal to resume 
possession of land alleged to be held rent-free. Such a suit falls 
‘under section 150 of the Act. Now section 150 is in chapter X, 
and there are no provisions in that chapter similar to those that 
are to be found in sections 199, 200 and 201. In Sate Dude 
v. Deoki Dube (1), and Beni Pande v. Raja Kausal Kishore (*), 
which are the two later rulings to which I have referred 
above the special provisions of sections 199 and 200 were 
at the foundation of the whole of the argument by which the 

(1) [1907] 27 A. W.N,, 1. (2) [1907] 27 A. W. N., 6. 
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decision in each case was supported. If then these decisions 
owe their existence to special provisions, which have not 
been made applicable to proceedings under chapter X of the 
Act, they leave the authority of Ajudita Prasad v. Sheodin (*), 
untouched; and the reasoning on principle in the other cases 
to which I have referred remains valid for any case which can 
not be dealt with under section 199 or section 201 of the 
Act. I would therefore hold that the decree of the Assistant 
Collector of the 26th of October, 1904, is no bar to the institu- 
tion of the present suit. The conclusion at which I have 
arrived is supported by an unreported case, cited in a footnote 
in Agarwala’s Commentary on the Tenancy Act, the record 
of which I have looked into. The case is Muhammad Zahoor 
v. Mukaram (°). In that case BANERJI and RICHARDS, JJ., 
accepted as correct the view taken in appeal by the District 
Judge, which was to the effect that where a Revenue Court 
in a suit brought under section 199 of the Tenancy Act, did 
not in fact exercise the authority given to it by sub-section (4) 
to “determine such question of title itself,” the decree of that 
court would not have the effect of res judicata in a suit subse- 
quently brought in Civil Court on the question of title. There 
is however another ground upon which I am asked to decree 
this appeal, which it may be as well to deal with. It is 
contended that in any event the plaintiffs other than Kampta 
Pershad cannot be bound by the decree of the Revenue Court 
in question as they were not parties to it, The judgment of 
the Assistant Collector is headed “Majid Ulah Plaintiff v. 
Kampta Pershad Defendant.” The second issue framed was 
“has defendant acquired proprietary right in respect of the 
grant in suit.” The judgment itself begins with the words: 
“The question is whether defendant acquired proprietary right 
in the muafe in suit,” and closes with the words “ decree for 
resumption, ejectment of defendant, costs, pleaders’ fee on 
defendant,” and there is nothing in the body of the judgment 
which suggests that any one but Kampta Pershad was interest- 
ed in the question before the Assistant Collector. On turning 
however to the plaint which was filed in the present suit, I 
find that although paragraph 4 begins with the statement 
that the former suit was against Kampta Pershad, it concludes 


(1) [1884] 4A. W. N.75 (2) F.A. F. O. 91, 1905. 
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with the statement that the defendant ejected the plaintiffs from 
the field known as fat, on the 19th of October, 1905, through 
the Amin of the Revenue Court.” I further find that it is pleaded 
in paragraph 7 of the plaint that “regard being had to the nature 
of the dispute between the parties to this suit and also to the fact 
that all the plaintiffs were party to the suit ( jumla mudatpan 
Jarig mugadama mal the), the orders of the Revenue Court 
mentioned in paragraph 4 of this petition of plaint are altogether 
wrong and #/tra vires, therefore the plaintiffs are not bound by 
them.” But for the circumstance that the ejectment of the 
plaintiffs from the field by the Amin is mentioned in paragraph 
4, I should have had no hesitation in concluding that the word 
“not” had been omitted by accident in the passage set out above. 
The whole context suggests this. How could the decision have 
been u/tra vires if all the plaintiffs had been parties to the suit? 
It might have been wrong but not ultra vires. In the written 
statement filed in reply to this plaint the defendant did 
not plead that Kampta Pershad had represented the 
plaintiffs in the previous litigation, though he did plead that 
as the Revenue Court had already decided the matter the 
- Civil Court was “not competent” to decide it. Assuming how- 
ever that there was no clerical error, is a statement in a plead- 
ing that certain plaintiffs were parties to a suit binding on 
them even though the judgment in that very suit shows that 
they were no parties to it? It might have been argued that 
had the plaintiffs not admitted in their plaint that they were 
“parties” to the previous suit the defendant might have shown 
that Kampta Pershad had in fact and in law represented 
them. The learned counsel for the respondent however did 
not put forward this contention, indeed he made no reference 
whatever to paragraph 7 of the plaint. His contention was 
that as the present plaintiffs gave up possession at the bidding 
of the Amin, it ought to be assumed that Kampta Pershad had 
claimed the land in common for himself and them, in which 
case explanation V of section 13 of the Civil Procedure Code 
of 1882 would bar the present suit. He however made no 
attempt to show that the provisions of section 30 of the Code 
had been carried out or that they did not apply. In the case of 
Hastr v, Sonamonee (1), in which section 30 was discussed it 
(1) [1880] I. L- R., 6 Cal., 31. l 
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was said that a decision clearly would not be binding where the 
first suit “did not purport to have been litigated dona fide in 
respect of a right claimed in common.” All that is said in the 
judgment of the learned District Judge on the question I 
am now discussing, is that Kampta Pershad “must be held 
to have claimed the right in common for himself and those 
who have now joined him as plaintiffs” In my opinion 
it was for the respondent to show that the appellants 
were legally bound by the decision of the Revenue Court 
which he set up as a bar to the present suit. This he has not 
done, I therefore hold that the present suit was not barred 
by the previous decision in the Revenue Court. I therefore 
allow this appeal and set aside the decree of the lower appellate’ 
court and remand the case under order 41, Rule 23 of the 
Civil Procedure Code for trial on the merits. Costs will abide 
the result, i 


Appeal alowed, 
Cause remanded. 
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Usufructuary morigage—Suit for redemption—Transfer of Property Act 
(IV of 1882), section 93-—Expiry of time es for depositing money 
—Hatension thereof. 


Where, in a suit for redemption of a usufructuary mortgage under 
section 93 of the Transfer of Property Act, the court passed a decree con- 
ditional upon the plaintiff’s depositing the money within a fixed period, and 
that period expired, 4e/d that the time might, as a matter of course, be 
extended by the court upon an application made preferably in writing, 
even after the expiry of the time., eee V: OARA L L. Ry 26 
Bom., 121, referred to. 


EXECUTION SECOND Arenai against the er of Pandit 


Sri Lal, District Judge of Ghazipur, reversing the decree of | 


Babu Kalika Singh, Munsif of Ballia. 
Suit for redemption. . 
The court of first instance sane the application. 
The lower appellate court reversed the decree. 
The decree-holder appealed. 
M. L. Agarwala, for the appellant: 
Gobind Prasad, for the respondent. 
The material facts will appear from the judgment. 


The following judgment was delivered by 


RICHARDS, J,—This appeal raises a question of consider- 
able difficulty. The suit was one for redemption. The plain- 
tiff mortgagor obtained a decree on 30th September, 1907. 
The amount ascertained to be due on foot of the mortgage 
was the sum of Rs. 575, and the plaintiff was directed to pay 
in this sum within 60 days. Accordingly the time for pay- 
ment of the money expired on 29th November, 1907. The 
money was paid in on 30th November, one day late. The 
court of first instance ordered restitution. The lower appellate 
court reversed that decision -and refused the plaintiff relief 
on the ground that the money was paid in too late. It is evi- 
dent from the pleadings and the form of the decree that the 
mortgage was a usufructuary mortgage, and it is so stated by 
the respondent’s vakil. The decree provided that if the 
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money was not so paid the property should be sold. Section 
93 of the Transfer of Property Act which was in force at the 
date of the present proceedings, provides that if payment of 
the decretal amount and costs is not made, the defendant in 
the case of a usufructuary or simple mortgage may apply for 
an order, that the mortgaged property be sold and that if such 
application is made the court shall pass an order that such 
property or sufficient part thereof be sold, and that the pro- 
ceeds of the sale after defraying the expenses of the sale, 
be paid into court, and applied as therein provided. On the 
passing of any such order the plaintiff's right to redeem and 
the security shall, as regards the property affected by the 
order, both be extinguished. A perusal of this section shows 
that the penalty to the plaintiff who has neglected to pay in 


‘the amount within the prescribed time is that the defendant 


may apply for an order which, if granted, will have the effect 
of extinguishing all rights to redeem. Bearing in mind that 
the courts always favour redemption, I think that the fair in- 
ference to be drawn from the section is that the plaintiff retains 
the right to redeem until an order is made under the section. 
It seems to me that the section provides that the only way in 
which a mortgagee can extinguish the right of redemption 
without bringing a suit himself is to obtain an order in the 
manner provided by section 93. I do not think that the 
Legislature could ever have intended that a mortgagee would 
have a right to remain in possession as mortgagee whilst the 
mortgagor would have no power to redeem, It is to be re- 
gretted in the present case that the plaintiff did not expressly 
make an application to the court of first instance to postpone 
the date of payment in the manner provided for by the last 
clause of section 93: It has been held that such application 


‘can be made even after the time has expired, and that an 


application in writing is not necessary although clearly desir- 
able. It has been the practice of the courts to extend the time 
as a matter of course. .See Rango v, Bhom Shetti(?). In the 
present case the defendant has suffered no injury. He remains 
in possession of the mortgaged property. No application for 
an order under section 93 has been made. Even if such an 
order were made, the plaintiff would still under order XXI, 


G) [igei] I. L. R., 26 Bom., 121. 
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rule 69, have a rigbt to stay the sale of the property on pay- 
ment of the debt and costs. Under all the circumstances, I 
think I am justified in treating the application in the court of 
first instance as an application to postpone the day of payment. 
I accordingly postpone the day to the corresponding day of the 
present year, namely 29th November, 1909. This would pre- 
vent any difficulty about crops. I allow the appeal, and set 
aside the orders of both the courts below. Parties shall abide 
their own costs in all courts. 
Appeal allowed. 


MIRZUNNISSA 
VEFSUS 


FAYAZ HUSAIN AND OTHERS.* 


Muhammadan Law—Pre-emptton—-Public road. 


Certain zamindari property and two houses were sold. Plaintiff sued 
only to pre-empt the zamindari property. Defendant pleaded that 
plaintift was entitled to pre-empt one house and his suit must be dismiss- 
ed inasmuch as he had not claimed pre-emption in respect of the said 
house. Both the vendor and the pre-emptor were co-sharers in the 
village, and the house in question was situate in the village and was 
connected with the house of the pre-emptor by a public thoroughfare. 
Held that no right of pre-emption arose, as without going into the ques- 
tion as to the rights of the zamindars in the soil of the land, it was clear 
that neither the vendor nor the pre-emptor has any right to close the 
road or to place any obstacle thereon. 


SECOND APPEAL from a decree of B. J. Dalal Esqr., Dis- 
trict Judge of Allahabad, confirming a decree of Pandit 
Mohan Lal, Munsif of Allahabad. 

Suit for pre-emption under the Muhammadan Law. 

The courts below dismissed the suit. 


The plaintiff appealed. 
Muhammad Ishaq, for the appellants. 


J. N. Chaudri (for whom S. C. Chaudhri), for the 


respondent. 
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The material facts will appear from the judgment. 


The following judgment was delivered by 


RICHARDS, J.—-This was a suit for pre-emption based on 
the Muhammadan Law. There is no dispute about the facts 
as they have been presented to me. The property sold 
consisted of certain zamindari property and two houses. The 
plaintiff sought only to pre-empt the zamindari property. 
The defendant pleaded that the plaintiff was entitled to 
pre-empt one house and his suit must be dismissed inas- 
much as he has not claimed pre-emption in respect of 
the said house. It became necessary then to decide whether 
or not the plaintiff had a right to pre-empt the house. Both 
the vendor and the pre-emptor were co-sharers in the village. 
The house in question was situate in: the village and was 
connected with the house of the pre-emptor by a public 
thoroughfare. The appellant contends that although the 
road was a public thoroughfare, nevertheless the soil in the 
road remains vested in the co-sharers, subject to a right of the 
public to use it as a roadway. In support of this contention 
he relies on the cases of Vihkal Chand v. Asmat Ali Khan (1); 
Tota v. Sardul Singh (°?) and S. Sundaram Ayyar v. The 
Municipal Council of Madura and the Secretary of State for 
India in Council (8), The cases did not arise out of suits for 
pre-emption and no direct authority is quoted where it has 
been held that in the circumstances like the present a right 
of pre-emption under the Muhammadan Law has been held 
to exist. The case is not altogether free from difficulty but 
after giving the matter my best consideration, I think the 
decision of the courts below was correct. Dealing with this 
matter Mr. Baillie in his treatise on the Muhammadan Law 
at page 482 says as follows: “In like manner, when there is 
a thoroughfare, which is not a private property, between two 
mansions (that is, when they are situate on opposite sides 
of the way), and one of them is sold, there is no pre-emption, 
except for the adjoining neighbour. If the road be private 
property, it is the same as if it were no thoroughfare. A 
thoroughfare which does not give the right of pre-emption is 
a street that the people residing in it have no right to shut.” 


(x1) [1885] L L. R, 7 Alb, 362. (2) [1888] I. L. Rọ, ro All, 553. 
(3) [igor] L L. R, 25 Mad, 635 
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Without going into the question as to the rights of the CIVIL. 
zamindars in the soil of the road, it is perfectly clear that 


f 1909. 
neither the vendor nor the pre-emptor has any right to Pe 
close the road or to place any obstacle thereon. It is dedi- eee 


cated to the public for all time to be used asa public road. FAYAZ HUSAIN. 
In the present case it is not shown what was the origin of Rihari. J. 
the rights of the public. The rights of the public, for all we 

know to the contrary, may have been anterior to the rights of 

the co-sharers. It seems to me that it would be an extension 

ofthe Muhammadan Law of pre-emption to hold that the 

mere fact that two houses are connected by a public road 

running through the zamindari property of the pre-emptor 

and the vendor gave rise to a right of pre-emption. I dismiss 

the appeal with costs. 
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Suit for efectment—Plea of non-joinder—Watver—Procedure—Practice— May, 7. 
Code of Civil Procedure (XIV of 1882), section 34— Unwilling co- K Cros 
sharer joined as defendant—Suit maintainable. Hosa | 


Where in a suit for ejectment the plaintiff joined as defendants two 
of his co-sharers who were unwilling to join as plaintiffs, Ze/d that the 
suit was maintainable and that the plea of non-joinder not having been 
taken in the written statement and at the first hearing must be deemed 
to have been waived. 

SECOND APPEAL from the decree of Munshi Muhammad 
Ahmad Ali Khan, Additional District Judge of Meerut, 
reversing the decree of Babu Bhola Nath, Munsif of Meerut. 


Suit for ejectment. 

The court of first instance decreed the suit. 
The lower appellate court reversed the decree. 
The plaintiff appealed. 

Tej Bhadur Sapru, for the appellant. 

Abdul Majid, for the respondent. 


The material facts of the case will appear from the judg- 
ment of 
KARAMAT HUSAIN, J..—The plaintiff brought an action Karamat Husain J. 
against the defendant for ejectment. In the 8th paragraph of 
€S, A. No. 297 of 1908. 
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his plaint he said:"“ Defendants Nos. 2 and 3 are the plaintiff's 
co-sharers, but they did not join in the suit; on the other 
hand it appears that they avoid the suit to some extent. 
Hence they have been made pro forma defendants and the 
plaintiff is also legally entitled to do so.” The first relief 
sought by the plaintiff was a decree for absolute possession of 
the house against defendant No.1 subject to the rights of 
defendants Nos. 2 and 3. The pro forma defendants Nos, 2 
and 3 made no appearance before the court of first instance 
which decreed the suit against defendant No.1. The defen- 
dant No.1 appealed to the lower appellate court. The first 
plea in the memorandum of appeal was that the court below 
was in error in decreeing the claim when the co-sharers who 
admittedly had let in the defendant did not join in the suit. 
The first contention urged in the lower appellate court was that 
as the other co-sharers did not join in the suit, the suit for eject- 
ment could not lie. That court gave effect to this plea and re- 
versed the decree on the authority of GAolam Mokht-ud-din 
Hossein v. Khatran ('). The plaintiff comes here in second 
appeal and it is argued by his learned advocate that as the 
pro forma defendants Nos. 2 and 3 were impleaded as 
defendants the suit is maintainable. There was no section 
in the Code of Civil Procedure (Act XIV of 1882), which 
entitled the plaintiff to make defendants such persons as had 
a joint interest with him in the subject matter of the suit 
but were not willing to join with him as plaintiffs. But that 
has been the practice in these Provinces and is sanctioned 
by the practice in England. In Wilkins v. Fry (*), it is 
remarked: “all persons who have a joint interest must join in 
an action at law, but in equity it is sufficient that all parties 
interested in the subject of the suit should be before the 
court either in the shape of plaintiffs or defendants.” In 
Guru Prasad Roy v. Ras Mohan Mukhopadhya (*), the first 
paragraph in the head note is in these terms—“ Where a sum 
of money is due toa joint Mitakshara family, one of whom 
refuses to join in suing the debtor the proper procedure for 
the other co-sharers is to sue the debtor for the whole amount, 
making the dissenting co-sharer a defendant.” It is thus 
(1) [1904] I. L. R, 31 Cal, 786. (2) [1816] 1 Mer., 244, at p. 262. 
(3) [1878] 1 C. L, R, 43e. 
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evident that there was no non-joinder of necessary parties 
and that the suit should not have been dismissed on that 
ground, Assuming that the necessary parties were not 
before the court, as no objection as to want of parties was 
taken in the written statement and before the first hearing such 
objection under the provisions of section 34 of the Code of Civil 
Procedure (Act XIV of 1882) must be deemed to have been 
waived by the defendant. The case in I. L. R., 31 Cal., relied 
on by the lower appellate court has no application to the 
facts of this case. In that case “the suit was for what has 
been described as the partial ejectment of the principal 
defendants, that is to say, the plaintiffs asked for Ahas 
possession to the extent of their share in the land jointly 
with the principal defendants” under those circumstances the 
learned Judges held “that a co-sharer landlord is not compe- 
tent to obtain a partial ejectment of the tenants to the extent 
of his share unless the tenancy has been determined by all 
the co-sharers.”. The learned counsel for the respondents 
argues that the real meaning of the first plea in the memoran- 
dum of appeal to the lower appellate court is that under the 
Indian Contract Act, when a tenancy is created by three 
persons jointly as landlords, one of them alone as a matter 
of substantive law is not entitled to eject. With this conten- 
tion I am not concerned at this stage of the appeal. What I 
hold is that as a matter of procedure there was no non-joinder 
of necessary parties, that all the necessary parties were before 
the court and that the lower appellate court was in error in 
setting aside the decree of the court of first instance on the 
ground of non-joinder. I therefore allow the appeal, set 
aside the decree of the lower appellate court and remand 
the case under order 41, rule 23, of the present Code of Civil 
Procedure to the lower appellate court with directions to 
readmit the appeal under its original number in the register 
and to proceed to determine it according to law. The 
appellant will get the costs of this appeal, including fees 
on the higher scale. Other costs will abide the event. 


Appeal allowed, 
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DASSU AND OTHERS 
VEFSUS 
KING-EMPEROR.* 


Municipalities Act (Local, I of 1900), sections 55(c¢). 268—Acts: on 
private drain not punishable. 


The Municipalities Act is a local Act of a highly technical nature and 
one which touches the private rights of individuals, It has therefore 
to be most carefully construed and if the intention of the framers of the 
Act was to include an act done upon private property which might 
result in some obstruction of public property at some distance from the 
place where the physical obstruction took place, it should have been 
provided for in a more particular language than has been done in section 


168. Where, therefore, certain persons were convicted of having with- 


out permission from the municipality obstructed a drain found to be 
their private property, Ze/d that the conviction was bad. 

CRIMINAL REVISION against an order of A. W. McNair, 
Esq., District Magistrate of Allahabad, confirming an order 
of P. Mason, Esq., Magistrate of the 3rd class, Allahabad. 


The facts were as follows :— 


Dassu and nine others were convicted of obstructing without 
the permission of the Board a drain which the Municipality 
alleged to be a public drain and they were convicted and 
sentenced to pay a fine of Rs. 3 each, which order was con- 
firmed on appeal. The drain passes through Katra bazar, 
Allahabad and eventually finds an outlet on land situate in 
Rajapur. The drain is a pukka drain for a long portion of its 
course, but after reaching Rajapur it continues its course through 
a channel. The land forming the channel is the private property 
of the Maharaja of Jeypore and the drain at the place where it 
was obstructed was recorded as the property of the zamindar. 


The case was referred by AIKMAN, J. to a Bench of two 
Judges as a construction of some sections of the Municipal Act 
was involved. 


Surendra Nath Sen (for S. C. Banerji), for the applicants, 
contended that the act which was made punishable under 
section 168 was the obstructing of a public drain, Section 55 


* Cr, Rev. No. 765 of 1908. 
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(c) of the Act did not include private drains. The conviction 
in this case was illegal. 


R. Malcomson (Assistant-Government Advocate), for the 
Crown, contended that the act of the petitioners resulted 
in the obstruction of the pukka portion of the drain by throw- 
ing back the water and thus not allowing free egress, 


The judgment of the Court was delivered by 


Knox, A. C. J.—Ten persons have been convicted of an 
offence under section 168 of Act I of 1900 (Local) and sentenced 
each of them to pay a fine of Rs. 3. The convictions and 
sentences of fine have been upheld by the lower appellate 
court and the ten men have applied to this Court in revision 
asking that the orders of the courts below be quashed and 
they be acquitted. Section 168 of Act I of 1900 provides 
for the punishment of persons who without the permis- 
sion of the Municipal Board, alter, obstruct or encroach 
upon any street, sewer, drain or water course. [In this 
particular case the ten men have been convicted of obstruct- 
ing without the permission of the Municipal Board, Allaha- 
bad, a drain which after passing through what is known 
as the Katra Bazar, eventually finds its outlet upon certain 
land situate within the village of Rajapur. The drain in 
question is a pucca drain for a long part of its course, 
but after reaching the village of Rajapur continues its course 
through a channel which may or may not be a natural channel, 
There is evidence now upon the record that the land 
forming the channel is the private property of the Maharajah of 
Jaypore under whom are certain zamindars. When we 
sent the case back to the court below, we directed evidence to be 
taken upon the question whether the channel specially at the 
place or places said to be obstructed, was or was not a public 
drain within the meaning of section 55, clause (c) of Local 
Act I of 1900. The learned Magistrate who took the evi- 
dence certifies to us that the Municipal Board decided not to 
call any evidence in the case. The petitioners called the 
patwari who proved that the Auccha drain has always been 
recorded as the property of the zamindar. So far then as the 
evidence goes we must take it that the channel at the place or 
places where the obstruction occurred is the private property 
of the zamindar. But it was contended on behalf of the 
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Municipal Board that the act of the petitioners did result in 
the obstruction of the pucca portion of the drain by throwing 
back the water and not allowing free egress. We are not 
prepared to accede to this contention. The Municipalities 
Act is a local Act of a highly technical nature and one which 
touches the private rights of individuals., It has therefore to 
be most carefully construed and if the intention of the framers 
of the Act was to include an act done upon private property 
which might result in obstruction of public property at some 
distance from the place where the physical obstruction took 
place, it should have been provided for in a more particular 
language than has been done in section 168. Nowhere 
throughout the case has the question been considered as to 
whether the act of the petitioners results in a nuisance, Had 
it been shown that the act ofthe petitioners resulted in a 
public nuisance we might have thought it unnecessary to 
interfere in the exercise of our revisional jurisdiction, but 
that point is not before us, and'we are unable to hold that 
the channel at the place or places where the obstruction is 
said to have been caused came within the definition of a 
public drain, and we hold that the word ‘public,’ although it 
does not immediately precede the word ‘drain’ in section 55, 
clause (c), does extend to the words which immediately follow 
and that the sewers, drain, culverts etc, mentioned in the 
section are pubiic sewers, public drains, public culverts, 
and public water courses and that the word drain mentioned 
in section 168 is a public drain. It could never have 
been the intention of the framers of the Act to have 
rendered illegal the action of private proprietors with drains 
on their private property. If there had been such intention it 
should have been properly provided for. 


We accordingly set aside the convictions and direct 
that the fines, if paid, be refunded. 
P. L. B. Application allowed. 


Sentences set aside, 


ig 
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PHUL CHAND 
VEYSUS 
JODHA AND OTHERS.* 
Hindu law—Mitakshara—Legal necessity—Alienation by widow with 
assent of daughter —Suit by remote reversioner—Fos in of decree. 


Legal necessity must be real necessity. So where a widow madea 
mortgage of her husband’s estate for the purpose of paying off the arrears 
of Government revenue, but it was found that the going into arrears was 
a mere device, and that the mortgage was made with the consent of the 
daughters who were married women, Ae/d that there was no legal 
necessity and that the suit by the plaintiff who was a remote reversioner 
was maintainable, but the mortgage was binding on the three interven- 
ing life estates. 

SECOND APPEAL from the decree of Babu Sheo Parshad, 
Judge,. Small Cause Court of Agra, exercising the powers 
of a Subordinate Judge, confirming the decree of Pandit 


Shambhu Nath Dube, Munsif of Agra. 


Suit for declaration. 

The defendant appealed. 

The material facts will appear from the judgment. 

Peary Lal Banerji (for Satish Chandra Baner/1), for the 
appellant. 

Benode Behari, for the respondent. 


The following judgment was delivered by 

RICHARDS, ].—This was a suit for declaration that a cer- 
tain mortgage by a Hindu widow and her daughters will only 
bind the estate during the widow’s life-time. The mortgage 
was made in favour of the defendant-appellant Phul Chand. 
Musammat Kokla and Musammat Tulsha are the two daugh- 
ters of Musmmat Harko who made the mortgage. . Musam- 
mat Harko is the widow of one Hardeo, and Musammat Kokla 
and Musammat Tulsha are the daughters of Hardeo. They 
are described in the plaint as married women, and it is admitted 
that after the death of Musammat Harko the property will go 


- to Musammat Kokla and Musammat Tulsha and the survivor 


of them, and if either of them has male issue, the property 
will go to such issue. The court below finds that there was 
. ~ * 5S. A. No. 1376 of 1907. 
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Government revenue due, It also finds that Phul 
Chand catised the money which he lent to be paid into the 
Tahsil Treasury. On the other hand the court distinctly finds 
that there was no legal necessity, that Phul Chand knew that 
Musammat Harko could have paid the Government revenue 
and that allowing it-to go into arrears was a mere device. The 
court says that Phul Chand is in collusion with the widow. 
The first question which arises is—was the court on these facts 
bound to find legal necessity? In my opinion it was not. 
Legal necessity must be real necessity. The court below in 
fact finds that there was no real necessity, and that Phul Chand 
knew that there was no real necessity. 


The next question is whether or not the suit can be main- 
tained by the plaintiff having regard to the fact that he can- 
not succeed during the joint lives of the three ladies, and of 
the survivor of them, and then in the event of neither Kokla 
nor Tulsha leaving male issue. I think that the courts ought 
not to encourage suits of this nature by remote reversioners. 
I think however that the result of the authorities is that a 
remote reversioner can sue in a case like the present. If the 
three ladies were now to die, he would succeed. The two 
immediate reversioners will only have life estates, and the court 
below finds that they have consented to the mortgage, and 
thereby precluded themselves from bringing a suit to protect the 
estate. 


The third ground is that the plaintiff was not entitled to a 
declaration that the mortgage was only binding during the 
life-time of Musammat Harko. It is obvious that the decree 
appealed from is wrong in this respect. The mortgage will 
be binding during the life-time of the three ladies and the 
survivor of them. I allow the appeal to this extent that the 
declaration will be that the mortgage is binding only on the 
estates of Musammat Harko, Musammat Tulsha and Musam- 
mat Kokla. I think that the plaintiff suing for a declaration 
of this kind ought to have prayed for a proper relief, and I 
accordingly direct that the appellant will have his costs of this 
appeal from the respondent plaintiff including fees on the 
higher scale, In the courts below. each party will pay his 
own costs. 


Appeal allowed—Decree varied, 


VOL. VI | HIGH COURT. 549 


DALIP RAI 
VEISHS 
BIRNAIK RAT AND OTHERS.* 


Money left with subsequent mortgagee lo pay fwo prior morlgagees.— 
Money not paid to both—Right of equitable subrogation. 


Where a third incumbrancer paid off the first mortgage but did 
not pay off the second incumbrance which he had undertaken also to 
discharge, Ae/d in a suit by the second incumbrancer that the third mort- 
gagee was not entitled by reason of his discharging the first mortgage 
to claim to be subrogated to the rights of such first mortgagee. 


SECOND APPEAL from the decree of Maulvi Azizul 
Rahman, Subordinate Judge of Benares, modifiying the decree 
of Babu Hira Lal Singh, Munsif of Benares. 


Suit for recovery of amount due on mortgage. 


The facts were briefly these :— 


By a mortgage deed in his favour the defendant appel- 
lant undertook to pay off prior mortgagees of the property 
and sufficient money was left in his hands for that purpose. 
The first mortgagee obtained a decree for sale’ and the 
appellant then paid off the decretal amount on the first 
mortgage, but he did not pay off the second mortgage. The 
second mortgagee then sued to recover his amount and the 
appellant pleaded that the second mortgagee was bound to 
repay him the amount paid by him in respect of the first mort- 
gage, The first court accepted the view but the lower appellate 
court decreed the suit of the plaintiff and did not accept the 
defendant’s contention. 


The defendant appealed. 


Balram Chandra Mukerji, for the appellant, submitted that 
as the appellant had paid off the first mortgage he was entitled 
to priority as against the second mortgagee and referred to 
sections 74 and 95 of the Transfer of Property Act. 

' He-relied on ~ . ) a 
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Vanmikalinga Mudali v. Chidambara Chetty, [1905] 1. L. R., 29 
Mad., 37. 


Chetwyud v. Allan, [1899] 1 Ch. D., 353. 

Gokal Das Gopal Das V. Premsukh Das, [1884] I. L, R., 10 Cal, 
1035, P.C. 

Shyam Lal v. Bashir-ud-din and others, [1906] 3 A. L. J. Rọ 630. 


Gokul Prasad, for the respondents, contended that the cases 
cited were distinguishable from the present case, as in this 
there was an undertaking by the appellant to pay off the 
prior mortgages and money was left with him for the purpose. 
The equitable principle of subrogation would not apply toa 
case like the present. 


He relied on 


Baijnath v. Murlidhar, (1907) 27 A. W. N., 85. 
Surjiram Marwari x. Barhamdeo Persad, [1905] 2 C. L. J., 288. 


Narayanasami Naidu v. Narayana Rau, [1893] 1. L. R, 17 
Mad., 62. 


Balram Chandra Mukerji, was heard in reply. 


The following judgment was delivered by 


GRIFFIN, J.—The appellant is a puisne mortgagee of the 
property in suit and there were two prior incumbrances on the 
property. By the mortgage deed in the appellant’s favour 
the appellant undertook to pay off the two prior mortgages and 
money sufficient for that purpose was left with him. The first 
mortgagee brought a suit on his mortgage and obtained a dec- 
ree. The appellant then paid off the decretal amount on the first 
mortgage. He did not however pay off the second mortgage. 
The second mortgagee then sued to recover the amount of 
his mortgage. The defendant-appellant before this Court 
pleaded that the plaintiff was bound to repay the defendant 
the amount paid by him in respect of the first mortgage. The 
court of first instance accepted the plea. The lower appellate 
court repelled it. The defendant comes here in second appeal. 
The question for decision is—does the payment made by the 
defendant-appellant of the amount of the first mortgage enure 
to his benefit, that is, can he claim that the second mortgagee 
shall pay off that amount before bringing the property to 
sale? I am referred to the cases reported in Allahabad Law 


AN 
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Journal, Vol. HI, 630; L L. R, 29 Mad., 37; Chancery 
Division, [1898] Vol I, 353; I. L. R, 10 Cal, 1035. On 
behalf of the respondent it is pointed out that there is one 
fact in this case which distinguishes it from the facts of the 
cases relied on by the appellant and that factis that the 
appellant in this case had undertaken to pay off the prior 
incumbrances, It is also pointed out that the right which 
the appellant claims of subrogation is one based on equity. 
The present case is not one in which the appellant has had 
out of his own pocket to pay off the prior mortgage, in order 
to safeguard his own mortgage. In fact the appellant in this 
case seeks to take advantage of his own breach of faith to 
defeat the claim of the second mortgagee whom he had 
contracted to pay off. The rulings reported in A. W. N., [1907] 
p. 85; 2 Cal. Law Journal Reports, p. 288; I. L. R, 17 Mad., 
62, are sufficient authority for my holding that in a case like 
the present the appellant has no equity in his favour, The 
appeal is dismissed with costs including fees on the higher 
seale. 


P, L. B. Appeal dismissed. 
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DAMBER SINGH 
Versus 


SRI KISHAN DASS.* 
Agra Tenancy Act (IT of rogor) sections 167, 197--Execution of decree— 
Appeal—Revision—Jurisdiction. 

A suit was dismissed by the Revenue Court as not cognizable 
by it and the District Judge, upon appeal, having dealt with it under 
sections 196 and 197 of the Tenancy Act, made a decree, execution of 
which was applied for in the court of the Assistant Collector of the first 
class who rejected the application, Ae/@ that no revision lay against the 
order of the Assistant Collector refusing execution. 

REVISION against the order of Maulvi Muhammad Habib- 
ullah, Assistant Collector of Aligarh. 


Application for execution of a decree for revision. 

The decree-holders applied. 

The material facts will appear from the judgment. 

M. L. Agarwala, for the applicant. 

Baldev Ram Dave (for Sundar Lal), for the opposite party. 
The judgment of the Court was delivered by 


RICHARDS, J.—The facts out of which this application in 
revision arises are shortly as follows :—The plaintiff instituted 
a suit in the Revenue Court. That court was of opinion that 
the suit was not cognizable by it and accordingly dismissed 
the suit. The plaintiff appealed to the District Judge who 
seems to have been of opinion that the decision of the court 
of first instance was correct and that the suit was nota suit 
cognizable by a Revenue Court. However, under the provi- 
sions of sections 196 and 197 of the Agra Tenancy Act he 
made a decree in favour of the plaintiff. The plaintiff applied 
to the Assistant Collector of the first class for execution of the 
decree. The Assistant Collector refused the application. The 
present application in revision to us is against such refusal. 
The reason that the application is made by way of revision 
is because no appeal lies. Section 177 of the Agra Tenancy 


* Civil Rev. No. 55 of 1908, 
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Act deals with appeals to the District Judge. That section 
certainly does not give an appeal against the order of an 
Assistant Collector of the first class refusing to execute a 
decree. It would appear as if there was an omission from 
the Act, for it is hardly conceivable that it could have been 
intended that no appeal should lie on the very important 
questions which often arise in the course of execution of 
decrees. The question came up before a Judge of this Court 
in S. A. No. 690 of 1903. In that case an order had been 
made by the Assistant Collector allowing execution of the 
decree. There was an appeal to the Civil Court which held 
that no appeal lay. The learned Judge of this Court held 
that an appeal did lie. He called to his aid the provisions 
of section 193 of the Agra Tenancy Act which makes 
the provisions of the Code of Civil Procedure (Act No 
XIV of 1882), applicable, and he then held that the 
order was an order coming under section 244 of the Code 
of Civil Procedure and that an appeal lay to the District 
Judge. This ruling was followed by a Bench of this 
Court in Kharag Singh v. Pola Ram (1). The same question 
arose in the case of Musammat Naraint v. Musammeat 
Parsannt (°) in which a Bench of this Court held that the 
Revenue Court had no power under section 185 of the Tenancy 
Act to set aside the order of the Assistant Collector refusing 
an application for execution, the grounds of the decision being 
that an appeal lay to the District Judge. However the 
decisions above referred to may be criticised, their result at 
least provided a way out of the difficulty which arises by reason 
of the fact that no appeal is expressly permitted by section 
177 of the Tenancy Act. It would certainly appear that 
there ought to be some means of testing an order of an 
Assistant Collector of the first class in such an important 
matter. Revision either to the Board of Revenue or to the 
High Court is certainly not a satisfactory remedy. The ques- 
tion again came up before this Court in the case of Zohra v. 
Mangulal (5). It was there held by a Full Bench of this 
Court that no appeal lay and the decisions which we have 
mentioned above must accordingly be taken to have been 
over-ruled. As the result of this decision it must now be 
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taken as settled law that no appeal lies in a case like the 
present. The simple question remains—does an application in 
revision lie to this Court? We have not in any way considered 
the merits of the case. There is an express provision in sec- 
tion 167 of the Act that all suits and applications of the 
nature specified in the fourth schedule of the Act shall be 
heard and determined by the Revenue Courts; and ercept 
in the way of appeal, no court other than a Revenue Court 
shall take cognizance of any dispute or matter in respect of 
which a suit or application might be brought or made. This 
clearly shows that prima facie revision does not lie to the 
High Court from an order of the Revenue Court. The remedy 
in the Civil Court is by appeal only in cases in which an 
appeal is given. The applicant however contends that the 


‘decree in the present case was a decree of a Civil Court and 


not of a Revenue Court. Possibly his remedy was to apply to 
the District Judge for execution of the decree. He did not 
do so. He applied to the Assistant Collector of the first 
class. Having gone to that court and got an order from that 
court, we must treat the order which is sought to be set aside as 
the order of a Revenue Court and not of any other court. It 
may be that this works some hardship. We cannot help this, 
and after all if the applicant went to a wrong court in the 
first instance and then appealed, he has to some extent at 
least, only himself to blame in the matter. We reject the 
application with costs including in this Court fees on the 
higher scale. 

Application rejected. 
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BHARATH SINGH 
UEYSUS 


DEBI DAYAL SINGH AND OTHERS.* 
Perfetual lease of sir land— Sate of samindari—- Both documents executed on 


the same day—One and the same transaction—Nazrana paid for lease 
not recoverable. 


Where a perpetual lease of sír lands and the sale-deed of zamindari 


were executed and registered on one and the same day, in favour of two . 


members of a joint Hindu family and a certain sum had been paid as 
nazarana to the lessor, Ae/d that the two documents related to one and 
the same transaction, and the nazarana being the consideration for the 
sale of exproprietary rights was not recoverable, the sale being made to 
circumvent the statute prohibiting the sale of exproprietary rights 
Bhikam Singh x. Har Prasad, [1896] I. L. R., 19 AIL, 35, relied upon. 

SECOND APPEAL from the decree of Pandit Sri Lal, 
District Judge of Ghazipur, reversing the decree of Babu Sirish 
Chandra Basu, Subordinate Judge of Ghazipur. 


Suit for the recovery of money paid as agarana for sale 
of exproprietary rights, 

The plaintiff appealed. 

The material facts appear from the judgment. 

Abdul Raoof, for the appellant. 

M. L. Agarwala, for the respondents. 


The judgment of the Court was delivered by 


TUDBALL, J.—The facts of the case out of which this 
appeal has arisen are as follows :—The plaintiff and his uncle 
Dwarka Singh are members of a joint Hindu family. On 
the 6th of June, 1903, the defendants first party executed 
what purported to be a perpetual lease of their sz lands 
in certain villages in favour of the plaintiff Bharath Singh, 
who is a minor. On the ioth of June, 1903, those defendants 
executed a sale-deed of their zamindari in those two villages 
for the consideration of Rs. 2,294-6 in favour of Dwarka 
Singh, the uncle. Both documents were registered on the 
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same day. A sum of Rs. 1,105 is entered in the lease as 
nazarana, which was paid by the lessee to the lessor after the 
registration. Subsequently to this the defendants second party, 
who are members of the same family as the defendants first 
party, brought a suit to set aside the lease and the lease was 
as a result of that litigation set aside. On this the lessee has 
now brought the present suit to recover the sum of Rs. 1,105 
paid as xagarana in accordance with the terms of the lease. 


The court of first instance decreed the suit for the sum of 
Rs, 800 holding that that was the true amount of #asarana 
paid. 


On appeal the lower appellate court found that as a 
matter of fact the two transactions, the sale and the lease, 
constituted one simultaneous transaction and that the xasarana 
was really the sale price of the appellant’s exproprietary rights 
In other words it found that the sole object of the lease was 
to defeat the provisions of the Tenancy Act regarding expro- 
prietary rights, that the consideration of the nagarana was un- 
lawful and therefore the plaintiff was not entitled to recover the 
sum claimed. 


It has been urged before us in this appeal that under the 
terms of the lease the lessee was liable for rent and also 
liable to ejectment under the Tenancy Act, and that therefore 
whatever may have been the intention of the parties, there 
was in law no sale of the exproprietary rights and the plaintiff 
is entitled to recover. We do not find it possible to agree 
with this contention. Under the terms of the sale-deed the 
vendors transferred all-their rights under the lease to the 
vendee, The vendee and the lessee are members of the same 
joint family and constitute one and the same person. Read 
together the two deeds amount to a sale of the zamindari 
and of the exproprietary rights of the vendor and the sum of 
Rs, 1,105 was the sale price of the exproprietary rights. The 
lease was executed merely with a view to circumvent the law 
which makes the sale of exproprietary rights unlawful. In 
Bhikham Singh v. Har Prasad (*), it was held that the 
vendees could not recover from the vendors as compensation 
the consideration money which they had paid in respect of ser 


(1) [1896] L L. Re 19 All, 35. 
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lands thus purchased. The ruling applies to the circumstances 
of the present case. The plaintif appellant is not entitled to 
recover the sum he paid as the sale price. The appeal fails 
and is dismissed, but having regard to the circumstances of 
the case we order that each party shall bear his own costs, 
both in this court and in the lower courts. 


Appeal allowed-—Decree varied, 


AJUDHIA AND ANOTHER 
VET SIS 


RAM SUMER MISIR* 


Hindu Law—Mitakshara— Daughters daughters son—bandhiu—A liena- 
tion by Hindu widow—Legal necessity—Burden of proof. 
A daughters daughters son is a dandiu, and in the absence of 
any other heir he is entitled to succeed to the estate of the last owner. 


A mere recital in a mortgage-deed executed by a Hindu widow 
with a qualified interest as to the existence of necessities is not enough. 
It is for the creditor to shdw either that there was legal necessity or at 
least that he was led on reasonable grounds to believe that there was 
necessity for the alienation. 


SECOND APPEAL against the decree of Saiyid Muhammad 
Ali, Esq, District Judge of Mirzapur, confirming the decree of 
Shah Amjad-ul-lah, Subordinate Judge of Mirzapur. 


Suit for declaration and possession of immoveable property 
and mesne profits. l 


The material facts of the case were these :— 


One Sheo Narain died leaving him surviving a widow, 
named Musammat Sugandha and a daughter Musammat 
Chaura. The plaintiff, Ram Sumer Misir, is Musammat 
Chaura’s daughter’s son. Sheo Narain left some property and 
upon his death his widow Musammat Sugandha become pos- 
sessed of it. Musammat Sugandha made a mortgage of the 
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property inherited from her husband in 1860 in favour-of 
one Hanuman Misir, the grand-father of the defendants. On 
Sugandha’s death her daughter Chaura came in to possession 
of the property in 1883. Chaura also executed a mortgage in 
favourof Ajudhia defendant. Chaura died in 1905: Ram Sumer 
Misir brought this suit as a daughter’s daughter’s son of Sheo 
Narain for a declaration that the mortgages executed by the 
two females respectively were not made for legal necessity and 
were not binding upon him. -, He sought possession from the 
mortgagees of the mortgaged property. The defence was that 
the plaintiff was not a legal heir of Sheo Narain and as such 
was not entitled to possession. Both the lower courts decreed 
the plaintiffs claim. The defendants appealed to the High 
Court. 


M.L. Agarwala (for A. H. C. Hamilton), for the appellants 
contended that the plaintiff being a daughter’s daughter’s son 
of Sheo Narain, was not under the Hindu law his legal heir, 
and consequently was not entitled to get possession of the 
property mortgaged to the appellants. . 


. [BANERJI, J.—He is a brinna gotra sapinda of the last 
male owner]. 


There is not a single decision where two females have enter- 
vened and the descendant of the last has succeeded as bkinna 
gotra sapinda. The list of dandéus'is no doubt not exhaustive, 
but it stops where it comes to a son of a daughter. In hol- 
ding the plaintiff entitled to succeed, two families will have to 
be bridged over. Bandhus are persons related to the propo- 
situs through a famale born in or belonging to the family of 
the propositus 

Muttusami v: Muttukumarasams, [1892] I. L. Rọ, 16 Mad., 23. 


If daughter’s daughter’s son be taken as an heir, from the 
religious point of view he would be giving pinda to his 


` mother’s mother’s father. Religious efficacy may be taken 


as a test in determining whether a particular person is an heir 
under the Mrtakshara law. If he confers religious benefit 
then he is in the possible class of heirs. The rule of propin- 
quity comes only to determine the position of a particular 
heir. He further contended that the mortgages made by 
the two females must be held to have been for legal necessity, ` 
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as necessity for the loans incurred by them was specified in 
his mortgage deeds, 


Govind Prasad, for the respondent, not called upon. 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought by 
Ram Sumer Misir, respondent, for possession of property 
which once belonged to one Sheo Narain. He also asks for 
a declaration that two mortgages, one effected by the widow 
of Sheo Narain, and the other by his daughter, be declared 
ineffectual as against his rights, being mortgages without 
legal necessity. He further claims mesne profits. Sheo 
Narain died many years ago and his property came into the 
possession of his widow, Musammat Sughanda. He had a 
daughter, Musammat Chaura, and the plaintiff Ram Sumer 
Misir is the son of Musammat Chaura’s daughter. Musam- 
mat Sughanda made a mortgage in 1860 in favour of Hanu. 
man Misir, the grandfather of the defendants appellants. In 
1883, after Sughanda'’s death, Musammat Chaura, who suc- 
ceeded to the property, executed another mortgage in favour 
of Ajudhia, the defendant. Chaura died on the 2oth of 
April 1905, and thereupon the suit out of which this appeal 
arises was brought by the plaintiff as mentioned above. 


The court of first instance decreed the claim and that 
decree has been affirmed by the lower appellate court. 


It is contended that the plaintiff is not entitled to posses- 
sion of the property of Sheo Narain and that he is not his 
legal heir. This contention is in our judgment not well 
founded. As we have said above, the plaintiff is the son of 
Sheo Narain’s daughter's daughter. He is clearly a sapinda 
of Sheo Narain within the meaning of the Afttakshara and 
being a BAtnna gotra sapinda, who claims through a female 
belonging to the family of Sheo Narain, namely his daughter 
Chaura, he is Sheo Narain’s bandhu. In the absence of any 
other heir he is entitled to succeed to the estate of Sheo 
Narain. It is urged that he being the son of Sheo Narain’s 
daughters daughter, cannot be regarded as a dandhu. In 
the Tagore Law Lectures for 1882 the descendant of a 
daughter’s daughter of the same family to which the deceased 


belonged is specifically. mentioned as a bandhu of the de- | 
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ceased (see page 688) and on page 707 the daughter's 
daughter’s son is specified in the list of the man’s own 
bandhus. Having regard to the definition of a bandhu as 
understood in the A7#takshara, we must hold that the plaintiff, 
who is the daughter’s daughter’s son of Sheo Narain, the last 
owner, ts his dandhuw and as such the heir to his estate. 


It is next urged that the mortgages made by Sughanda, 
the widow of Sheo Narain, and Chaura, his daughter, must 
be held to have been for legal necessity as necessity for the 
loans incurred by them is specified in the mortgage deeds. 
As regards the mortgage made by Chaura, it has been found 
that there was no necessity for it and that finding is conclu- 
sive. As regards the other mortgage, no doubt certain 
necessities are mentioned in the mortgage deed itself but that 
is not enough. It was for the defendants, who claim under 
a Hindu widow who had a limited interest, to show either 
that there was legal necessity for the mortgage, or at least 
that the mortgagee “was led on reasonable grounds to 
believe that there was necessity for the alienation.” This 
according to the findings of the court below the defendants 
have failed to do. Therefore the mortgages made by the 
widow of Sheo Narain and by his daughter cannot enure 
beyond their life. Both the ladies being dead the property 
will now pass to the plaintiff and he is entitled to possession. 
As the defendants kept him out of possession he is entitled 
to mesne profits of which he was deprived by the defen- 
dants. 


These are the only matters which were pressed before us. 
The other pleas mentioned in the memorandum of appeal 
were abondoned, they being untenable. We dismiss the 
appeal with costs. 


P. D. Appeal dismissed. 
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MANRAM SINGH 
VEFSHS 
BHOLA SINGH AND ANOTHER.* 


Civil Court—/urisdiciton—Suit to set aside compromise enterea into in the 
Revenue Couri—Land Revenue Act (XIX of 1873), section 2qr (e). 


A suit by a person, not in possession but claiming a right to posses- 
sion, to have a compromise entered into in a matter within the exclusive 
cognizance of the Revenue Court set aside, is cognizable by the Civil Court 
and is not barred by the provisions of section 241 of Aet XIX of 1873. 
Ajudhia Singh v. Ram Dial, [1908] A. W. N., 3, applied. Vv 

SECOND APPEAL from the decree of Babu Ram Chandra 
Chaudhri, Subordinate Judge of Azamgarh, reversing the 
decree.of Babu Pratap Singh, Munsif of Azamgarh. 


Suit to set aside a compromise. 
The material facts will appear from the judgment. 
Surendra Nath Sen, for the appellant. 


Muhammad [shag (for whom Balram Chandra Mukerji), 
for the respondent. 


The judgment of the Court was delivered by 


KARAMAT HUSAIN, J.—Pirbhu Singh, maternal grand- 
father of Manram Singh, defendant No. 1, executed a perpetual 
lease on the 19th of April, 1881, in favour of Dalganjan Singh, 
father of the plaintiff and Timal Singh and Mukhai Singh, of 
the property in suit. In 1892 Manram Singh defendant No. 1 
applied for the ejectment of defendants Nos. 2 and 3. The 
case was compromised and it was agreed that the plaintiff and 
defendants Nos. 2 and 3 would remain in possession of the 
propérty. Manram Singh defendant No. 1 again applied for 
the correction of the jamadbandt and compromised with the 
defendants Nos. 2 and 3 on the 16th of December, 1901, to the 
effect that they would be recorded as occupancy holders of 
one-half and he (the defendant No. 1) would be recorded as 
sir holder of the other half. The plaintiff instituted the pre- 
sent suit on the 20th of May 1907 for the cancelment of the 
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compromise, dated the 16th of December, 1901, on the allegation 
that it was made behind his back and without his consent or 
knowledge that it affected his rights in the property in dispute, 
that he became aware of it on the 14th of May, 1907, and that it 
was fraudulent and collusive. The defence finter alia, was that 
the suit ‘was barred by limitation, that the Civil Court had no 
jurisdiction, and that there was no fraud. The Court of first ins- 
tance, coming to the conclusion that Timal as the manager of 
the joint Hindu family was competent to enter into the com- 
promise complained of and that no fraud was proved, dis- 
missed the suit. The lower appellate court reversed the 
decree of the court of first instance. With reference to the 
plea of fraud that court in its judgment says :—“ It is no 
straining of the language of law to pronounce such a trans- 
action as fraudulent as against the plaintiff.” Regarding the 
plea of jurisdiction that court says—-“ On the authority of Raz 
Krishn Chand v. Mahadeo Singh (1), it has been urged on 
behalf of the defendant that a Civil Court was not competent 
to make a declaration ‘that a compromise in proceedings in a 
Court of Revenue’ is illegal or without authority. The ruling 
holds good when the matter is one which is exclusively cog- 
nizable by a Courtof Revenue. In the present instance the 
proceedings were recorded in the settlement department and 
was one in which the Revenue Court may not be said to have 
had an exclusive jurisdiction. Hence the case is not appli- 
cable in the present instance.” With regard to the plea of 
limitation that court finds that according to the allegations in 
the plaint the plaintiff became aware of the fraud on the 14th 
of May, 1907, and that that statement was not rebutted by any 
evidence on behalf of the defendants. On these findings the 
lower appellate court on the authority of Sukh Lal v. Madhuri 
Prasad (*), and other cases cited in the judgment held that 
the suit was not barred by limitation. Manram Singh defend- 
ant has preferred a second appeal to this Court. It is argued 
by his learned vakil that the Civil Court has no jurisdiction 
to cancel the compromise of the 16th of December 1901, which 
was entered into in a matter which was exclusively within the 
cognizance of the Revenue Court and over which the Civil 
Court had no jurisdiction whatsoever. In support of his conten- 
tion the learned Vakil relies on the case of Rat Krishn Chand 


(:) [1901] 21 A, W. N,, 49. f2) [rgos] 25 A. W. N., 88. 
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v. Mahadeo Singh(!). That case lays down that a Civil Court 
is not competent to make a declaration that a compromise in a 
Court of Revenue in a matter in which the Revenue Court has 
exclusive jurisdiction and upon which the Revenue Court has 
made a decree or order is illegal or without authority. The 
learned vakil for the respondents in answer to this contention 
says that the compromise was effected’in an application for 
correction of /amaband:, that the entry in the /amaband: is 
founded on the basis of actual possession and that persons 
not in possession but claiming the right to have possession 
have a remedy in the Civil Court. In support of the last 
proposition he relies upon Ajudhia Singh v. Ram Dial (°), 
The case relied on by the learned vakil for the respondent is 
under the new Revenue Act IJI of 1901 and has therefore 
no direct bearing upon the case, which has to be decided 
under the old Act. But from the language used in section 64 
of Act XIX of 1873 and from the fact that the entries made 
by the settlement officer are made on the basis of actual 
possession, I have not the slightest doubt that any person who 
claims to be- entitled to possession has a right to institute a 
suit in the Civil Court to establish his claim. It is contended 
by the learnéd vakil for.the appellant that under the terms 
of section 241 (e) of Act XIX of 1873 the formation of the 
record of rights is a matter over which no Civil Court could 
exercise jurisdiction. In the present case however the plaintiff 
claims to have a compromise, on.the basis of which an entry 


in the /amaband: was made, cancelled, and that in no way. 


is out of the jurisdiction of the Civil . Court by virtue of the 
provisions’ of section 241, Act XIX of 1873. The decision 
of the lower appellate court on the question of jurisdiction is 
in my opinion right. 

As to the question of limitation I am of opinion that the 
case is governed by article 91 of the second schedule of the 
Indian Limitation Act, No. XV of 1877. The starting point 
of limitation under that article is the time when the facts en- 
titling the plaintiff to have the instrument cancelled or set 
aside become known to him. The plaintiff's allegation is that 
the compromise became known to him on the’ 14th of May 
1907 and acc ording to the finding of the lower appellate court 

(1) [1901] 21 A. W. N., 49. (2) [1908] 28 A. W. N., 3. 
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the defendants failed to establish that the compromise dated the 
16th of December, 1901, became known to him at a time which 
was more than three years before the institution of the suit. 
The suit in my opinion is not therefore barred by limitation. 
In the view I take of the case it is unnecessary for me to decide 
whether a fraud was or was not committed by the defendants. 
The result is that I dismiss the appeal with costs including in 
in this Court fees on the higher scale, 


Appeal allowed. 


KALYAN SINGH 
Versus 


DAMBER: SINGH.* 


Decree against several persons— Attachinent of decree by one of the judg- 
ment-debtors in execution of his own decree—Attachimnent does not 
vest ownership—Attached decree capable of execution against co-fudg- - 
ment-debtors—Code of Civil Procedure (Act XIV of 1882), ss. 232, . 
273. Distinction between aitacianent and asst ronment of-decree.. 


The rule that when a decree is assigned, one of several judg- 


ment-debtors cannot take out execution is founded on the ground 


that by purchasing the decree the assignee of it has discharged it and 
the decree no longer subsists and his only right is to claim contribution 
from the other judgment-debtors.: ‘In’ the’ case of a decree which has 
been attached the person who has caused it to be attached has not 
acquired the ownership of the decree, and the person who attaches it is 
competent to do what the original decree-holder may have done. Hence, 
where a person attaches a decree against himself and several others in 
execution of a decree obtained by him against his decree-holder, edd, 
that he is competent to take out execution of the attached decree against 
his co-judgment-debtors. 


EXECUTION FIRST APPEAL against the decree of Babu 
Jagat Narayan, Additional Subordinate Judge of Aligarh. 
Application for execution of a decree. 
The court of first instance allowed the application. 
The objector appealed. 
” E. F. A. No. 32 of 19009. 
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J. N. Chaudri, for the appellant. 
M. L: Agarwala, for the respondent. 


The material facts will appear from the judgment. 
The judgment of the Court was delivered by 


BANERJI, J. This appeal arises out of an application for 
thé execution of a decree under the following circumstances. 
One Sri Kishen Das obtained in the year 1902 a decree for 
possession‘and costs against several defendants. Possession 
has been delivered to-him but the decree subsists as a decree 
for costs. -Among the numerous defendants against whom 
the decree for costs was passed was the respondent Damber 
Singh. In-1907 he obtained a decree for profits against Sri 
Kishan Das and in execution of that decree he attached the 
decree for costs held by Sri Kishan Das to which we have 
referred above. In his capacity as attaching creditor he has 
applied for execution of the decree held by Sri Kishan Das 
and is now seeking to recover the amount of it from the 
appellant Kalyan Singh who has purchased some property 
from Ram ` Chandar,.one of the judgment-debtors under Sri 
Kishan’ s decree, It is contended on behalf of Kalyan Singh 
that |: as Damber Singh is himself a judgment-debtor to the 
decree which he is now seeking to execute, he is not entitled 
to take put execution but can only claim contribution from 
his co-jiidgment-debtors. This contention does not appear 
to us to be well founded. By virtue of his having attached 
the decree held by Sri Kishan he was entitled to take out 
execution of it under the provisions of section 273 of Act XIV 
of 1882. He is not an assignee of the decree and the owner- 
ship of it has not passed to him. In the case of an assign- 
ment of a decree the law provides (see section 232 of Act XIV 
of 1882) that a judgment-debtor who is the asignee of the 
decree is not entitled to apply for execution of it. This rule 
is manifestly based on the ground that by purchasing the 
decree the assignee of it has discharged it and the decree 
no longer subsists and his only right is to claim contribution 
from the other judgment-debtors. In the case of a decree 
which has been attached, the person who has caused it to 
be attached has not acquired the ownership of the decree. 
The decree has not vested in him and he is only doing that 
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which the original decree-holder, who still remains the owner 
of the decree, could have done. The equity which exists in 
the case of an assignment of the decree to one of the judg- 
ment-debtors, does not subsist in the case of a person who has 
only caused the decree to be attached. The original decree- 
holder Sri Kishan Das was fully competent to take otit 
execution of his decree for costs against any one of his 
judgment-debtors. This right also exists in Damber Singh 
who is entitled by reason of bis having caused the decree to 
be attached, to apply for its execution. For these reasons 
we are of opinion that Damber Singh is competent to take 
out execution of the decree. 


The next plea urged on behalf of the appellant is that 
he holds a prior mortgage of the property which is sought 
to be attached and that that property should be sold subject 
to his mortgage. This objection seems to us to be preji- 
ture. The prior incumbrance alleged to be held by him 
should be brought to the notice of the Court when proceedihgs 
are taken under order 21, rule 66, of the Code of Civil 
Procedure for settling the proclamation of sale. We therefore 
dismiss the appeal with costs. . 


Appeal dismissed, 
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VET SUS 
MUSAMMAT GOPAL DEVI AND OTHERS. - May ats 
Hinds Law—A doption—Daughters son— Family custom—E stoppel—~ ike N 


One reversioner does not claim through another—Misjoinder— LORD ATKINSON 
Code of Civil Procedure (Act XIV of 1882), section 578— Question SIR ANDREW 


; SCOBLE 
dependent on evidence raised after the evidence not entertainable. Ste ARTHUR 
The general rule of Hindu law is that a daughter’s son cannot be WILSON. 


adopted, but it may be varied by family custom. 


A question the solution of which is dependent upon evidence cannot 
be entertained at a stage when the evidence was closed and nothing but 
the argument remained, 


A document which is a deed of transfer by certain ladies in possession 
as Hindu widows of the estate of the last male owner and which purports 
to bind the ladies alone, although assented to by the plaintiffs’ father 
creates no estoppel against the plaintifts, as the latter claim title through 
the last male owner and not through their father. 


l Section 578 of the Civil Procedure Code has the effect of preventing 
the misjoinder of causes of action from being madea ground of appeal 
and being dealt with on appeal. 


APPEAL from a judgment and decree of the Chief Court of 
the Punjab, dated the roth of June, 1904, which reversed a 
decree of the District Judge of Umballa. 


Suit to avoid certain alienations. 

This suit was brought in the first court by the appellants, 
as plaintiffs, against the respondents or their predecessors 
in title, as defendants, for a declaration of right that the 
plaintiffs were the reversionary heirs to the property of one 
Wazir Singh and that certain alienations made by his widow 
and others were null and void as against the plaintiffs’ 
reversionary rights. 

The District Judge decreed the claim of the plaintiffs but 
did not award them costs. On appeal by the defendants the 
Chief Court reversed that decree and dismissed the suit of 
the plaintiffs with costs, 
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The relationship of the parties appears from the pedigree 
given in their Lordships’ judgment. 

The plaintiffs filed their plaint in the present suit on 
the 14th of June, 1897 and therein alleged that Wazir 
Singh was the adopted son of Sultan Singh, and on 
the death of the latter succeeded to his entire , property. 
Wazir Singh died sonless about the year 1870, leaving move- 
able and immoveable property of considerable value. After 
the death of Wazir Singh the first and second defendants 
collusively entered into a written compromise whereby the 
first defendant gave one-half of the property left by Wazir 
Singh to the second defendant for her maintenance till the 
death of the first defendant. The first defendant also entered 
in the deed of compromise some other conditions which were 
illegal and unauthorized. 


The first and second defendants thereafter made various 
alienations of the property left by Wazir Singh in order to 
injure the rights of the plaintiffs, the first of which was 
effected on the 18th of October, 1886. All these alienations 
were made without necessity, and after the death of the first 
defendant Musammat Sarsuti, the plaintiffs, being rever- 
sionary heirs, should not be bound by them. 


The plaintiffs, therefore, prayed that it be declared that 
they were reversioners, and that the alienations specified in 
the list attached to the plaint were void as against their 
reversionary rights after the death of the said Musammat 
Sarsuti. 


Of the twelve original defendants, the defendants Nos. 
3 to 12 are the alienees to whom defendants Nos. 1 and 2 sold 
or mortgaged the immoveable property left by Wazir Singh. 

In reply to the plaint preliminary pleas were put in by 
the defendants, which necessitated the framing of the following 
preliminary issues :— 

1. “Is plaintiff No. 1 (Jai Narain) the legally adopted son 
of Brij Mohan and, as such, has no right to sue? 

2, “Is there misjoinder (a) of defendants, (6) of causes of 
action in the suit ?” 

On the 24th November, 1897, the District Judge for the 
time being gave his decision on the preliminary issues. He 
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found the first against the defendants, and held that plaintiff 
No. 1 could, with his brother the plaintiff No. 2, bring a suit as 
reversioner. With regard to the second issue, he decided that 
there was no misjoinder of defendants and of causes of action, 
and he ordered that the trial of the case should proceed on the 
merits, 


The substance of the pleadings of the defendants can be 
shortly stated as follows :—- 


(1) The suit is barred by the law of limitation. 


(2) The adoption of Wazir Singh by Sultan Singh is 
denied. 


(3) Assuming that Wazir Singh was adopted by Sultan 
Singh, the plaintiffs cannot succeed in this suit having regard 
to the settlement of family disputes embodied in a deed 
of agreement dated the 3rd of September, 1871, concurred in 
by Gurdial Singh, (father of the plaintiffs), and having regard 
also to subsequent acts of the said Gurdial Singh which 
signified a relinquishment of his claims. 


(4) The alienations were made for necessary purposes to 
alienees who where parties to the alienations, believing on 
good grounds that Gurdial Singh had peuuguene? his rights 
in the properties alienated. 


(5) Large sums were spent by the alienees in improving 
the properties, and they are entitled to compensation in 
respect thereof. 


The deed of agreement referred to above was in the follow- 
ing terms :— 


“ Musammat Sarsuti, daughter of Lala Tek Chand, and widow of 
Lala Wazir Singh, adopted son of Munshi Sultan Singh, deceased, caste 
Khatri, resident of Delhi, Mualla Naughara, Guzar Dariba, do hereby. 
declare as follows.— 


* About ten months ago my husband died without leaving any issue, 
After his death I obtained a certificate of succession and came into 
possession of the property left by him. There is always some disagree- 
ment between myself and Musammat Puran Devi, sister of Lala Wazir 
Singh and daughter of Munshi Sultan Singh, as regards inheritance and 
the family belongings. With the exception of Musammat Puran Devi, 
there is no other heir to or claimant of the said property. The parties, 
therefore, of their own accord and free will have agreed tbat during my 
life-time, Musammat Puran Devi should remain in possession of one-half 
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share of the property, and that after the death of Musammat Puran 
Devi and myself both the shares should devolve by inheritance on the 
sons of Musammat Puran Devi, who are the grandsons (daughters sons) 
of Munshi Sultan Singh, the common ancestor. 


“I have, therefore, drawn up these few lines in the form of a deed of 
partition, so that it may serve as an authority.” 


The learned District Judge pointed out that no issue 
had been fixed in the matter of the improvements by some 
of the defendants, and further observed that it would be 
convenient to compress the issues and consider them in the 
following order :— 


(1) Was Wazir Singh the adopted son of Sultan Singh? 

(2) If so, did Gurdial Singh, who after Wazir Singh’s 
death became the nearest reversioner and would inherit on 
the death of the widow, Mussammat Sarsuti, consent to the 
deed of 1871 (D.D.1) and thereby relinquish his claims to 
the property? And did he consent to alienations of the 
property made in accordance with this deed, thereby confirm- 
ing his act of relinquishment ? 


(3) If so, does his relinquishment of his rights in the 
property and his consent to the alienations bind his sons, the 
plaintiffs, and estop them from suing ? 


(4) Does the period of limitation begin from the execu- 
tion of the deed of 3rd September, 1871, or from what date 
does it begin, and are the plaintiffs barred by limitation ? . 


(5) Was there legal necessity for each act of alienation ? 
His findings on the issues were as follows :— 


(1) With reference to the documentary evidence in the 
record and the ‘circumstantial evidence’ in the case, he held 
that it was conclusively proved that Wazir Singh was adopted 
as his son by Sultan Singh. 


(2) He decided, after full considreation of all the circum- 
stances in the case, that as a matter of fact Gurdial Singh 
did consent to the deed of 1871 and to alienations of the 


property in suit made in the exercise of powers acquired 
under that deed. 


(3) Asa matter of law, however, the learned District Judge 
held that the plaintiffs derived their title from Wazir Singh 


~ 
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and not from Gurdial Singh and that the surrender of his 
title by the latter and his consent to the alienations did not 
affect the title of the plaintiffs, who were therefore not estop- 
ped from suing in the present case. 


(4) and (5). On these issues his decision was in favour of 
the plaintiffs. He therefore decreed the plaintiffs’ suit. 


With regard to the plea of some of the defendants, based 
upon the allegations that improvements of considerable value 
had been effected in certain properties after they had 
been acquired by the alienees, the District Judge held that 
there was no evidence on the record that any of the alienees 
had subsequently improved the properties, and he also 
refused to consider the point, taken in the argument before 
him, that the alleged adoption of Wazir Singh was invalid 
(because the adoption of a daughter’s son is not permissible 
among the regenerate castes, according to Hindu Law) on 
the ground that the point had not been raised in the pleadings, 
and could not be raised at the last stage of hearing, 

On the 18th of October, 1901, two of the defendants, Nos. 
7 and 8, applied to the District Judge for a review of his judg- 
ment on the ground that the improvements effected ina por- 
tion of the property called the Katri Choban by the alienees, 
though pleaded, was never brought into issue, nor decided, 
to the injury of the defendants, the applicants for review. 
The learned Judge rejected the application. 


The defendants appealed from the decree of the District 
Judge, to the Chief Court of the Punjab, and filed their Memo- 
randum of appeal, which relates to the matters in dispute 
formulated in the five issues above mentioned ahd, in addi- 
tion, contained the following “ grounds of appeal ”:— 


(A That the adoption, even if proved, is invalid. The 
point could be raised at any stage of the case. The District 
Judge is not right in allowing it to be raised in argument, 
and then holding that it should not be raised at the last stage 
of the hearing. 

(#7) That the District Judge should have fixed an issue 
as regards improvements and decided it. 

-The appeal was heard by two learned Judges of the said 
Chief Court, who delivered their judgment and decree on 
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the roth of June, 1904, whereby they accepted the appeal, 
reversed the judgment and set aside the decree of the 
District Judge, and dismissed the claim of the plaintiffs, with 
costs throughout., 


The learned Judges were of opinion that on the facts found 
there had been no misjoinder of plaintiffs, but that the suit 
was bad for misjoinder of causes of action and of defendants, 
They considered that the proper course was tọ allow the 
plaintiffs to make their election which suit they would pursue 
without prejudice to their rights to bring fresh suits against 
the other defendants separately. The plaintiffs having elected 
to proceed against the fifth defendant, Shambhu Nath, the 
claims against the other defendant alienees were struck out, 
and the court proceeded to dispose of the claim as regards 
Shambhu Nath’s alienation only. 


Upon two questions of fact, the legal necessity for the 
alienations, and the consent of Gurdial Singh thereto, the 
learned Judges concurred with the first court in holding that 
the necessity had not been proved, and that the consent 
of Gurdial Singh, to the settlement of the 3rd Septem- 
ber, 1871, and the subsequent alienations was established 
by the evidence in the record, With regard to the adop- 
tion set up by the plaintiffs they decided that it was for 
the plaintiffs to prove it, and that they had failed to 
shew that Sultan Singh had adopted Wazir Singh in buch a 
manner as to give the plaintiffs, either by law or custom, 
any right to succeed collaterally to the estate of Wazir Singh. 
They held that the plaintiffs were not Wazir Singh’s rever- 
sioners and’ could not therefore maintain the suit. 


The learned Judges when considering the effect of Gurdial 
Singh’s acquiescence in the deed of settlement of the 3rd of 
September, 1871, reviewed at length the authorities of the 
High Courts in India and of the Chief Court of the Punjab 
on the subject, and, having regard to the principles both of 
Hindu Law and common equity, they held that the sons of 
Gurdial Singh were bound by his action in regard to the 
settlement of the 3rd September, 1871. He, being the only 
living reversioner of Sultan Singh, was competent by his 
assent to validate the settlement made by Musammat Sursuti 
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and Musammat Puran Devi on that date. He did so, as a- 


matter of fact, and his sons could not now traverse his 
action. 


The learned Judges concluded their judgment with the 
following observations :— 


“ As regards the question whether the validity of the 
adoption of Wazir Singh could be raised at the stage at which 
it was raised in the first court we are clear that it could be 
so raised. No doubt the reason why itis raised was the 
publication of the decision of their Lordships of the Privy 
Council that among twice-born classes the adoption ofa 
daughter’s son is invalid. The respondents urge that on this 
point they are governed by custom and that the onus of 
proving that the adoption of a daughter’s son among Khatris 
is invalid by custom lies on the appellants. With this we do 
not concur. The initial onus always lies upon any person 
who asserts that he is governed by a custom at variance with 
his general law to prove the particular custom he alleges. 
The question is very fully discussed in Punjab Record 54 of 
1903, with which judgment we concur. We think the 
plaintiffs were entitled to raise the point and had it been 
necessary we should have made a remand for enquiry into 
the question. It is not now necessary. 


“ As regards the claim of the defendants to be reimbursed 
for improvements we think that attention was certainly drawn 
to the matter in the pleas, and we should have directed 
further enquiry as to this point also had it been necessary. 
It was overlooked by the lower court and no issue drawn. 


“The result of the whole case is that we accept the appeal, 
reverse the judgment, and set aside the decree of the lower 
court, and dismiss the plaintiffs’ claim with costs through- 
out.” 


Hence the plaintiffs appealed to His Majesty in Council 
on the following grounds :— 


1. Because the evidence on the record proves that Sultan 
Singh did adopt Wazir Singh as his son, 

2. Because the respondents are precluded from denying 
the validity of the said adoption in consequence of the fact 
that its validity was not challenged at the trial of the suit. 
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3. Because there are concurrent findings of fact that Jai 
Narain was not the adopted son of Brij Mohan. 


4. Because both courts in India are agreed that the 
transfers in suit were not made for legal necessity. 


5. Because the Chief Court has wrongly held that there 
was a misjoinder of causes of action, and even if this finding 
were right, the error is cured by section 578 of the Code of 
Civil Procedure. 


6. Because the acts and conduct of Gurdial do not in 
law create any estoppel which would have prevented Gurdial 
himself from challenging the transfers in suit had he been 
alive, 


7. Because whether or not an estoppel were established 
against Gurdial, there is no estoppel in law to preclude the 
appellants from obtaining relief in the present suit. 


Sir Robert Finlay, (with him Leslie DeGruyther and G, 
Sharia) for the appellant after stating the facts of the case, 
discussed the evidence to show that Wazir Singh was the 
adopted son of Sultan Singh. The word “ khalaf” in the 
vernacular used in reference to Wazir Singh in several docu- 
ments meant “son.” No claim was made during Wazir 
Singh’s life-time. Wazir Singh’s father was a XAa?ri of the 
Badoaun sect. After the adoption Wazir Singh’s sect was 
changed and he was described in formal documents as a 
Khatri of Der sect which was the sect of the adoptive family. 
On Wazir Singh’s death his widow took possession of his 
entire estate and dealt with it to the knowledge of all mem- 
bers of the family. A succession certificate was also granted 
to her under Act XXVII of 1860. He submitted that the 
adoption of Wazir Singh was amply established both by oral 
and documentary evidence. 


As regards the deed of partition, dated the 3rd September, 
1871, Gurdial Singh signed it as a mere witness, and at its 
best he could not by any act of his bind the reversioners who 
would come after him when the succession opened. The 
statement in the deed of 1st July, 1888, that “ we inherited this 
property along with other property from the late Munshi 
Sultan Singh by virtue of our right of succession” was untrue. 
Gurdial Singh signed this deed also but merely as a witness, 


ge 
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Both’ the -plaintiffs were in existence at the time of the 
execution .of this deed. Gurdial Singh did not purport to 
sign the deed as a guardian of his sons. Nor could one 
réversioner bind the other presumptive reversioners. 


Gurdial Singh would have succeeded if Musammat Sursuti 
had ‘died before him, but she was still alive and he was dead. 
The plaintiffs did not claim ‘through him. A reversioner is not 
bound by a contract made by every person through whom 
he traced his descent. He claimed in his own right as heir to 
the last male . owner - ‘when the succession opener after the 
widow's death. 

Bahadur Singh v. Mahar Singh, [1901] L, R. 291. A. a, 8. 

Bhagwanta v. Sukhi, [1899] 1. L. R., 22 All, 33, 43. - 

.. The . Collector of. lic ac wG V. Warraiadad, [1861] 8 M. 
I. A, 529, 549, 55L . 

Their Lordships’ Board had laid down the following in this 
case :— 

“It may be taken as established that an alienation not 
otherwise legitimate may become so if made with the consent 
of husband’s kindred which is due to a presumption of law 
that where such on is given ‘the purpose of E alienation 
must be proper.” Further i in 

` Raj Lukhee Dabea v. Gokool Chunder PER 865 I 3 M. l. À., 
209, 228, 22 

it was Pi :—“ The consent of the reversioners raises a 
presumption., It is not presumptio juris et de jure. Their 
Lordships cannot affirm the’ proposition that mere attestation 
of “an. Leda by. a relative: necessarily apoE uek 
concurrence.” ! 

Relinquishment of a right must be i Some all 
understanding—it must be complete and absolute. 

,- [t was true that a Hindu widow could accelerate the estate 
of. the reversioner by destroying her life-estate and by absolute 
surrender or conveyance. PENNEN: 

Bekari Lal y. Madho Lal [1891] L. R. 19 I. hs 30 at 32, 

But the doctrine was not applicable here. The ladies 
purported to’convey as absolute owners. The case of 

- Nobo Ktshore Sarma v, Hari Nath Sarma, [1884] L L. R., 10 Cal, 
co. %02, Ñ D. ae y 
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marked the extreme point. There the reversioner distinctly 
assented to the conveyance and covenanted on behalf of him- 
self and his heirs that they would not claim the estate in future, 
but it could not be contended that the circumstances of this 
case went so far, Even where the reversioner acted as the 
ınukhtar (agent) of the widow, it was held that in the absence 
of evidence of legal necessity, or of proof that the reversioner 
received any consideration for relinquishment, his consent to 
an absolute transfer was not good. 
Jiwan Singh v. Misri Lal, [1895] L. R., 23 L A, 1, 6 
The nature of consent has been defined in 


Sham Sunder Lal v. Achhan Kunwar, [1898] L R, 25 1. A, 
183, 189. 
Consent must be with full knowledge of the effect of what 
he was doing and there must be an intelligent intention on his 
part to consent to such effect. 


The latest case of 


Bajrangi Singh v. Manokarnitka Bakhsh Singh, [1907] L. R., 

35 1.A., 1, 12 
laid down that there must be such a concurrence as sufficed 
to raise a presumption that the transaction was a fair 
one and justified by the Hindu law. In the present case 
the ladies purported to convey as absolute owners, and in 
that view of their title, they would not seek the consent of the 


. 


reversioners. 
As to the plea of limitation, the suit was within time. 


[ Mr. Jardine—\ do not rely upon the finding of the 
District Judge on this point. But the Chief Court has decided 
something different in our favour. ] 


In any view of the case the suit was within twelve years 
under Arts. 140-141. Besides when Musammat Sursuti died, 
persons entitled could sue. The fact that the right of the 
nearest reversioner was barred would not bar similar rights 
of subsequent reversioners, i 

Bhugwantan. Sukhi, [1899] 1. L. Rọ, 22 All, 33 F.B. : ` 

As regards the misjoinder of causes of action ‘the root 
of title was only one cause of action, All the transferees in 
possession had been properly impleaded. In any case the 
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defect, if any, was cured by section §78, Civil Procedure Code. 
No decree should be reversed for a mere defect of procedure. 
Kalian Singh v. Gur Dayal, [1881] I. L. R, 4 All, 163, 


L. DeGruyther—The view of the Chief Court that 
Gurdial Singh’s consent made the widows absolute owners 
of the estate was not sound. In view of the decision in 


Bajrangi Singh v. Manokarnika Baksh Singh, [1907] L. R4 35 L A. L 
the extreme view was this—Either there should be evidence, 
presumptive or otherwise to show that the alienation was for 
a good and proper purpose under the Hindu law or that the 
reversioner surrendered or conveyed his reversionary right 
for some consideration. The facts of that case showed that the 
reversioners actually made an express conveyance of their re- 
versionary rights and interests to the purchaser. He submit- 
ted that the effect of the consent. of the reversioners was no 
more than that it raised a rebuttable presumption that the 
transaction was a proper one. Here, the court had other 
evidence which rebutted the presumption and it had been 
found as a fact that there was no legal necessity for the 
transfers, There was nothing before the court to show that 
Gurdial Singh intended to convey or did convey his 
reversionary interest to the purchaser, Noprivate arrange- 
ment could change the Hindu widow’s limited estate into 
an absolute one. They could not set up a special rule of 
succession. The word “k#halaf” meant “son”—vide Wil- 
son’s Glossary. 


No direct evidence of the fact of adoption was necessary. 
Mayne: Hindu Law p. 204. (7 Edn.) 


The plea that the adoption was invalid under the Hindu 
Law was not raised at the proper time. It was now too late. 
Further the parties are governed by a special custom accord- 
ing to which the adoption is valid—and others. 


Sohnunv. Ram Dial, No.79. Punjab Record, 36, page 259. rgor. 


J. Jardine (with him G. E. A. Ross) for the respondents :-— 
The adoption of Wazir Singh was not proved. “ Khalaf” 
was an ambiguous word and meant “son or grandson.” 
This was a case of family arrangement. All members of 
the family were present and took part. Ifa Hindu widow 
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arid all the. reversioners agreed to come to an arrangement 
there:was nothing in Hindu Law to prevent them. - 


[Sir Arthur Wrlson—Is there any case that a widow can 
alienate absolutely except for legal necessity ?] 


Jardine—No. But there ds nothing to render a private 
ieee invalid. 


[Sir Arthur Wilson—Has it ever been suggested that she 
can retain‘life-estate and with the consent of reversioners, pre- 
vent reversion. l 


7 No. . But all presons interested in any estate anne to be 
able. to. alienate it. The Calcutta High Court held in 
Nobo Kishore Shurma v. Hari. Nath Surma [1 884] LOL. i „ 10 
Cal.; 1102, 1108, F. B, ; 
that a Hindw widow could make an absolute alienation 
merely with the reversioner’s consent without any legal 
necessity. 


[Si Arthur Wilson—That view has never been sanctioned 
by this Board.] 


. No. There was no aei of the bona fide nature of the i 
conveyances in this case. Gurdial Singh had full notice of the 
terms of the deed of 1888-and gave his consent to the aliena- 
tion as the natural guardian of his minor sons, the plaintiffs. 
Even if. the fact of adoption was proved, it was invalid under 
the Hindu Law. 


Bhagwan Singh v. Bhagwan Singh, [1899] L R., 26 I. A., 153. 


_ 


The general issue was enough. There was clearly a mis- 
joinder of causes of action. Five alienations covering different 
tiafisactions and circumstances and properties should not 
Have béén joined. * In fact that question was fully discussed 
in thé courts below, : Section: 578, of the Code of Civil Pro- 
cedure was not applied. 


"GB. A. Ross. —They were entitled to compensation for 
improvements. There was concurrent finding of the Courts 
below that Gurdial knew what he was doing. A moiety of the 
estate-had, been given to Puran Devi who held it wrongfully in 
adverse possession. -The “elaim was barred by limitation in 
respect ofthat moiety, © °° "© pees 
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Sir Robert Finlay, in reply. ‘The alienation of the moiety 
in favour. of Puran Devi was for Sursuti’s life only. The 
District Judge was right in saying that the issue regarding 
validity of adoption ought to have been raised. The general 
issue would not cover it as evidence must be given to prove 
custom, Besides the defendants themselves set up a similar 
adoption of Jai Narain which had been found invalid solely 
because the husband’s consent was not proved. 


No issue. was raised regarding compensation. There was 
no equity against the reversioners, there might be against 
Musammat Sursuti. Possibly the improvements might dis- 
appear by the time of Sursuti’s death. The question of 
compensation would arise at the time of taking possession. 


The judgment of their Lordships was deliverd by ¥ 


SIR ARTHUR WILSON.—The suit out of which this 
appeal arises was brought by the present appellants against 
a number of persons as defendants. The plaintiffs, alleging 
themselves to be prospectively reversionary heirs to an estate 
now enjoyed by two ladies, claimed a declaration that certain 
alienations, four in number, of portions of the estate made by 
those ladies were not binding on the reversioners. 


Both courts in India have agreed that there was no such 
legal necessity as could justify the alienations; and their 
Lordships have not been asked to review that finding. 

The questions which do arise are of quite a different 
character. It is necessary to follow the pedigree of the family 
in order to appreciate the contentions raised on each side. 
The pedigree, so far as material, is as follows :— 

RAM NARAIN. 


Ram Chand, - Narain Singh. Sultan Singh, married Mus- 
died sonless. sammat Adjudhia Devi. 


+ 
3 
* 


G urdial Singh. 


“jai Narain, _ Rup Narain, Mst. Puran Devi, married 
Plaintiff. Plaintiff. Gauri Shankar. 


; | | | 
' Wazir Singh, said to have Umrao Sardar Dalel Ranjit 
«been adopted by Sultan Singh. Singh. Singh. ‘Singh. 
Singh, married Ms.t Sarsuti. 
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The properties in question formed part of the estate 
of Sultan Singh who died in 1861. He was succeeded 
by Wazir Singh. Wazir, as will be seen by the pedigree, 
was the eldest son of Sultan’s daughter, and, according to 
the case of the plaintiffs, was adopted by Sultan. 


It is not disputed that, if Wazir was the adopted son of 
Sultan, the present plaintiffs are competent to maintain this 
suit as reversionary heirs of the estate of Wazir. If Wazir 
was not such adopted son, the plaintiffs (appellants) have no 
right to sue. 


The first important question, therefore, is whether Wazir 
was the adopted son of Sultan. 


_ On this question the courts in India have differed. The 
District Judge of Umballa, who tried the case, thought the 
adoption proved. The Chief Court took a different view. 
The adoption, if it took place, was about fifty years ago, so 
that direct evidence of much value could hardly be looked 
for. 


Their Lordships are of opinion that the adoption is estab- 
lished. Before the death of Sultan in 1861, Wazir is describ- 
ed as his adopted son. On the death of Sultan, Wazir 
succeeded to the estate without controversy, which he could 
only have done as adopted son, and enjoyed it and disposed 
of it as his own without controversy down to his death in 
about 1870. Almost every document, both during the life 
of Wazir and since his death, is framed entirely upon the 
basis of the adoption. 

It was sought to raise another point in connection with 
the adoption, that if it took place in fact, it was invalid in 
law on the ground that under Hindu law a daughter’s son 
could not be adopted. With this point their Lordships 
think the District Judge dealt rightly. The general rule of 
Hindu law cannot be disputed, but it may be varied by family 
custom, and often is so varied in the province from which 
this appeal comes. If the legal point had been duly raised 
in proper time by the pleadings or issues, it would have been 
examined with the aid of any evidence adduced on either 
side bearing upon the question. But it was not so raised. 
It was put forward for the first time at the very last stage 
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of ‘the hearing after all the evidence was closed, and when 
nothing but argument remained. Their Lordships think 
that the District Judge was right in refusing to entertain at 
that stage a new question of this kind of which the solution 
must be dependent upon evidence. 


For these reasons their Lordships are of opinion that the 
appellants have established their right to maintain the present 
suit, 


The second question of importance is as to the effect of 
the alleged assent of one Gurdial Singh, the father of the 
plaintiffs, to the disputed transactions or some of them. 
Gurdial witnessed an important document of the 3rd of 
September, 1871, and one of those of transfer, and it was 
said that by so doing he was estopped from disputing the 
validity of the alienations, and that his sons, the now appel- 
lants, were similarly estopped. 


On this question the first court decided in favour of the 
plaintiffs ; the Chief Court of the Punjab held otherwise, and 
considered that the estoppel contended for bound Gurdial, 
and also the plaintiffs, his sons. This decision involves two 
propositions—first, that Gurdial was estopped, and secondly 
that estoppel was binding upon his sons. The second of these 
propositions it is immaterial to consider unless the estoppel 
against Gurdial is first accepted ; and, in order to see whe- 
ther it should be so accepted or not, it is necessary to examine 
the documents upon which it. is based. The document of 
the 3rd September, 1871, is the most important of them, and 
it affords a very clear indication of the positions taken up by 
the parties. . It purported from its title to be a deed of parti- 
tion executed by Sursuti, the widow of Wazir, in favour of 
Puran Devi, his natural mother. 


The most notable point about this deed is that according 
to its terms Sursuti is the only person who conveys anything, 
and this is in accordance with the recitals, which allege that 
Wazir was the adopted son of Sultan Singh, and that Sursuti, 
Wazir’s widow, had succeeded him on his death, The next 
notable point about the deed is that, with the exception of 
the last few lines of the operative part, everything contained 
in the deed is within the rights of the executant as heiress of 
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her husband, because she purports to deal only with her life 
estate. The exception in those last few lines purports to 
affect the devolution of the inheritance after the deaths of 
Sursuti and Puran, which was clearly beyond Sursuti’s powers. 
as the widow of Wazir., 


The contention being that Gurdial, by having signed this 
deed, became an assenting party to the transaction embodied 
in it, it is necessary to consider what the nature of that trans- 
action is. It is one by which Sarsuti professes to divide her 
life interest with Puran, which she could do without any as- 
sent of Gurdial. It purports secondly, to provide for the 
descent of the inheritance after her death in a line different 
from that prescribed by law, a thing which apparently she 
could not do either with or without the consent of reversioners. 

The second document relied upon was one dated the Ist 
July, 1888, purporting to be the deed of sale by Sursuti' and 
Puran containing one of the alienations impugned in the 
suit. The most obvious peculiarity of this document is that 
it is framed on a basis altogether inconsistent with that of the 
document last referred to. 

It recites that the two ladies inherited the poney in 
question with other property from Sultan Singh by virtue of 
their right of succession, and also by reason of abandonmerit 
and relinquishment of their rights by all the collateral heirs of 
Sultan. They then refer to the document of the 3rd Septem- 
ber, 1871, and another document. They say that they, the 
executants, have been -absolute owners by. exercising pro- 
prietary rights. They go on to convey the land to the pur- 
chasers absolutely, and they proceed:— ` 


“ Now and hereafter neither we nor our reversionary heirs nor any 
other persons coming forward as claimants by right of succession or by 
virtue of their being male descendants of the aforesaid family shall raise 
any sort of objection. . . . . Even ifthe heirs of the family of the 
above-named Munshi had any sort of right, whether vested or contingent, 
in the property in question at all, such right has been extinguished by 
their putting their signatures to this deed and admitting its contents to 
be correct.” 


The deed was executed by Sarsuti and Puran and ` wit- 
nessed, amongst others, by Gurdial. 

Assuming that Gurdial effectually assented to this docu- 
ment, the document itself must be looked at, in order to see 
what it was that he assented to. And on the face of the 
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document, it is clear that all it professes to do is to bind the 
ladies themselves who executed the deed, and the collateral 
heirs of Sultan from whom they claim to have derived title. 
It does not profess to affect any title coming from Wazir. But 
the present plaintiffs claim title from Wazir, and are therefore 


unaffacted by any estoppel arising from Gurdial’s assent to 
the deed. 


Another point raised on behalf of the respondents, was 
that at any rate, the respondents or some of them, had 
spent money upon the properties purchased by them, and 
that such persons could not be evicted without compensa- 
tion. On this point it is enough to say that it does not 
arise on this appeal, and cannot arise till the death of 
Sarsuti, Their Lordships therefore have only to say that they 
abstain from expressing any opinion upon the question and 
from-saying anything which could tend to prejudge the 
question in case it should be raised hereafter in due time and 
in due manner. 


Another question discussed in argument was whether the 
Chief Court was right in the mode in which it dealt with an 
alleged misjoinder of causes of action., Their Lordships 
think it is at least very doubtful whether, upon the strictest 
construction to be placed upon the Procedure Code, it can 
properly be said that there was any misjoinder in this case, 
And if there was any such misjoinder, section 578 of the Code 
has, in their Lordships’ opinion, the effect of preventing such 
a defect from being made a ground of appeal and from being 
dealt with on appeal as it was dealt with by the Chief Court. 


Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, the decree of the Chief 
Court set aside with costs, and the decree of the District 
Court restored, but with costs in favour of the plaintiffs, and 
without prejudice to the right of such of the respondents as 
claim to have expended money on the properties respectively 
purchased by them to raise the question of compensation in 
such manner as they may be advised. 

The respondents will bear the costs of this appeal. 

T. L, Wilson & Co. solicitors for the appellants. 

Harteup, Davis and Cobbold, solicitors for the respondents. 

Appeal allowed, 
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PUSA MAL 
VErSUS 
MAKDUM BAKHSH AND OTHERS.* 
Landlord and tenant— Tenant on suferance— Adverse possession—Limita- 


tion Act (XV of 1877), Schedule IT, article 139, lease for a term of 
years—Tenant holding over after expiration of term. 


A tenant who holds over after the expiration of the term mentioned 
in his rent note or Xtrayanamadé is a tenant by sufferance; there is no 
privity between such a tenant and the landlord. The so called tenant on 
sufferance is one who wrongfully continues in possession after the expira- 
tion of a lawful title. Directly the term of the lease expires time begins to 
run against the landlord under article 139, schedule II, Limitation Act 

SECOND APPEAL from the decree of Babu Khetter Mohan 
Ghosh, Additional District Judge of Aligarh, affirming the 
decree of Babu Keshab Deb, Munsif of Koil. 


Suit for ejectment. 
The facts of the case were briefly these :— 
On April 17, 1887, one Jhargar executed a Atrayanaina 


for one year in favour of Bhopal Das, in respect of the house 
in suit. On February 18, 1895, Bhopal Das sued Jhargar 
for rent of the house in the Court of Small Causes. Jhargar 
pleaded adverse possession in that suit and denied the plain- 
tiffs title. The plaint was returned for presentation to the 
proper court, but no such presentation was ever made. In 
1897, the house in question along with other properties 
belonging to Bhopal Das was sold in execution of a decree 
against him and purchased at auction by Ram Ratan, the 
decree-holder. There were some transfers of these interme- 
diately and on December 20, 1901, they were purchased by 
the plaintiff, Pusa Mal. Pusa Mal demanded rent from the 
defendants who were heirs of Jhargar, but they refuséd to pay. 
Hence this suit for rent and for possession. The defendants 
denied the plaintiff’s title and contended that the suit was 
barred by limitation, they having been in possession as pro- 
prietors for fifty years. The courts below dismissed the.suit as 
% S. A. 521 of 1908. 
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barred by time. The lower appellate court found that the 
kirayanamah was proved, but that since the expiry of the term 
specified therein the defendants had never paid any rent to 
the plaintiff and they continued in possession of the house 
without any fresh tenancy being created. The conclusion 
to which it came is thus expressed :— 


“In 1888, after the period of the lease of 1887, had expired 
Jhargar’s position became that of a tenant by sufferance; the 
possession of a tenant by sufferance is wrongful, he is in only by 
the laches of the owner, and if there is no evidence from which a 
fresh tenancy can be: inferred time begins to rnn against the 
landlord when the period of the fixed lease expires. In this case 
there is no proof to show that any fresh tenancy was constituted 
or there was payment of rent in the interval. Atthe end of the 
year 1887, the premises were not given up, nor has any rent since 
been paid ; in the case of a tenancy at sufferance there is no rela- 
tionship of landlord and tenant, (1. L. R., Bombay XXIV, p. 504). 
For the above reasons I am not prepared to hold that under 
section 116 of the Transfer of Property Act, there was any assent 
on the part of the lessor, the plaintiff or his ancestor, which could 


renew the lease of 17th April, 1887, from year to year. Iam- 


therefore of opinion that the plaintiff's claim is time-barred. I 
find the issue against the appellant.” 


Plaintiff appealed. 


Sarat Chandra Chaudhri (for Satish Chandra Baneryt), 
for the appellant. 


The question in the case is whether a tenant who takes 
the premises on lease for a fixed term and holds over with- 
out paying any rent after the expiry of that term, can acquire 
an adverse title. It is submitted that he cannot. When his 
title to the premises can be referred to a lawful origin, it is 
for htm to show that his occupation became adverse to the 
landlord subsequently. The lease having been found to be 
genuine, the next point is whether mere non-payment of 
rent can convert his possession into adverse possession. 
There is authority to show that the withholding of rent does 
not make a tenant’s possession adverse. 


Premsukh Das v. Bhupia, [1879] 1. L. R, 2 AIL, 517. 


There must be a denial of the landlord’s title, and the 
denial here took place within 12 years of the suit, The 
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tenancy of the defendants was what is known as tenancy 
by sufferance, that is to say a tenancy without the assent 
or dissent of the landlord. Article 139, Schedule IJ, Limita- ° 
tion Act, is the specific article which applies. No doubt the 
original tenancy has expired, but the tenancy which has 
come into existence by operation of law still subsists, and the 
suit is within time. 

[BANERJI, J:—How is a tenancy by sufferance deter- 
mined ?] 

Such a tenancy is determined by the act of the land- 
lord as by expressing his dissent to the tenant’s occupa- 
tion or by taking steps to evict him or by the act of the 
tenant as by his transferring the property which he cannot 
do having no title to convey. 

Adimulam v. Pir Ravuthan, [1885] I. L. R., 8 Mad., 424. 

[BANERJI, J:—A tenant by sufferance is a person who 
holds without title]. 

It is submitted that his possession is not adverse and he 
is not a trespasser. Itis just to prevent the consequences 
arising from such possession that the Jaw has created this 
fiction of a tenancy 

Foa, Outline of the Law of Landlord and Tenant, pe 5. 

The expresssion “or otherwise assents” in section 116 of 
the Transfer of Property Act connotes also inaction on the 
part of the landlord. It is submitted that the position of a 
tenant by sufferance cannot be worse than that of a licensee. 


Permission in his case too is, it is submitted, implied. The 


observations in Mitra on, Limitation, 4th Edition, p. 1027, are 
also in support of the appellant, as also those in 

Srinivasa v. Muthusamit, [1900] I. L. R. 24 Mad., 246, 251. 

The cursus curiæ, however, is opposed to this contention. 


The following are the several cases, decided since Adi- 


IULAT S case. 
Kantheppa v. Sheshappa, [1897] 1. L. R., 22 Bom., 893. 
Chandri v. Daji Bhau, [i1900] I. L. R., 24 Bom., 504. 
Lachman v. Gulzari Lal, [1904] 1 A. L. J. R., 201 
Khunni Lal v. Madanmohan Lai, [1909] 6 A. L. J. R., 239- 
Vadapalli v. Dronamraju, [1907] 1. L. R., 31 Mad., 163. 
_ Madanmohan Gossain v, Kumar Rameswar Malia, [1907] 7 C. L. J. 
615. s l FP 
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But it is submitted that of two possible views Sir Charles 
Turner’s is the sounder. Otherwise the anomaly which the 
possession of such a tenant gives rise to cannot be reasonably 
explained. 

Girdharit Lal Agarwala, for the respondents, was not 

called upon. 


The following judgments were delivered by 


TUDBALL, J.—This appeal arises out of a suit to recover 
possession of a house and Rs. 47-4-0 arrears of rent thereof 
for the period commencing from 17th October, 1904, and 
ending 17th January, 1907. 

The facts are as follows :—On April 17th, 1887, the plain- 
tiffs father Bhopal Das leased this house to one Jhargarh, 
brother, of defendants 1 and 2, and father of defendent No. 3 
for a fixed period of one year at a monthly rental of Rs, 1-12. 
After the expiry of the term of this lease the lessee continued 
to hold over without the express assent or dissent of the lessor. 
He paid no rent. 


‘On the 18th February, 1895, the plaintiff brought a suit for 
rent against Jhargarh in the Small Cause Court for a period 
commencing from September, 1892, up to the date of suit, 


Jhargarh contested the suit on the ground that he had 
held adverse possession of the house for over 30 years and 
denied having executed the so-called Atrayanama and having 
paid any rent. 

The plaint was returned by the Small Cause Court for 
presentation to a proper court on the ground that a question 
of proprietary title was involved. The plaintiff however did 
not prosecute the suit for reasons it is unnecessary to detail. 
The proprietary title passed from him by auction sale to 

others but was finally re-acquired by him. 


t 


The present suit was instituted on 15th February, 1907. 
The lower court has held that Jhargah executed the #traya- 
nama of 17th April, 1887, for a period of one year. 

That after the expiry of that term Jhargarh (and after 
him the present defendants) paid no rent. 


- That there was no assent or dissent express or implied on 
the. part of the lessor and that the lessees therefore became a 
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tenant by sufferance. 


That a period of more than 12 years having expired since 
the expiry of the lease, the suit was time-barred under Article 
139, Schedule II, of the Indian Limitation Act of 1877. The 
plaintiff comes here in second appeal and it is urged on his 
behalf that the lower court has taken a w rong: view of the legal 
position of the parties, 


That the possession of a tenant by sufferance is not that 
of a tresspasser nor, as such, wrongful in law. 

That where a landlord remains silent when his tenant 
holds over on the expiry of his lease, his silence must be pre- 
sumed to be tantamount to consent and that a new tenancy 
commences and limitation does not begin to run until this new 
tenancy comes to an end either by the substitution therefor 
of a fresh tenancy or by the tenant setting up an adverse title. 


It is also urged that mere non-payment of rent does not 
constitute adverse possession and that it was not until after 
18th February, 1895, that Jhargarh set up an adverse title and 
the present suit is within 12 years of that date. The learned 
vakil for the appellant who has argued the case most ably and 
fairly and has placed before us all the rulings of the various 
High Courts in India, relies on the ruling in Adtmulam y. Pir 
Ravuthan("), wherein it was held that if a tenant for years holds 
over in British India time does not begin to run against the 
landlord until the tenancy on sufferance has been determined, 


The principle adopted in the ruling above mentioned 
appears to be that directly the tenancy for the term expired 
a new tenancy arose, vzg, a tenancy on sufferance and that the 
limitation set forth in Article 139, Schedule H, of the Limita- 
tion Act would not begin to run until this second tenancy came 
to an end. 


We are unable to agree with the view that a tenancy on 
sufterance is such a tenancy as is contemplated by Article 139. 
In the case of such a tenancy there is no privity between the 
parties, The so-called tenant on sufferance is one who wrong- 
fully continues in possession after the expiration of a lawful 
title. He is not entitled to any notice. There is very little 
difference between him and a trespasser. The same ruling 


(1) [1885] L L. Rọ 8 Mad., 424. 
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* was considered by the same High Court in Vada Palli Nara- 

stmtham v. Dronamraju Seetharamamurthy ('), and it was 
held that that decision could no longer be treated as good 
law following the view expressed in Seshamma Shettatt v. 
Chickaya Hegad&?), that ina suit by a landlord to recover 
possession from a tenant for a term of years time begins 
to run under Article 139 from the expiry of the term which 
must be held to be the time when the tenancy is determined 
within the meaning of the article. The same point was con- 
sidered by the Bombay High Court in Chandri v. Daji 
Bhau(*). Following a former ruling in Kantheppa v. Sheshap- 
pa (4), it was therein held that a tenant holding over after the 
expiration of the term mentioned in his rent note is a tenant 
on sufferance and there is no such relationship between land- 
lord and tenant as is contemplated by Article 139, Schedule 
II, of Act XV of 1877. The opinion expressed by a Bench 
of the Calcutta High Court in Madan Mohun Gosnatn v. 
Kumar Rameshar Matta(®) is to the same effect, viz. that 
time begins to run against the lessor under Article 139 from 
the date of the expiry of the lease. 


Coming to the decisions of our own Court the case of 
Premsukh Das v. Bhupta, (®) which has been cited, does not 
touch the point. There was no lease for a term in that case. 


In Lachhinan v. Gulsari Lal(?), a Bench of this Court 
held under circumstances similar to those of the present case 
that the suit for possession was barred by 12 years’ limitation, 
the relation of landlord and tenant having been determined at 
theena of the year 1839 since which time no rent had been 
paid, Article 139 is not specifically mentioned and the court 
appears to have held that the defendant tenant’s possession had 
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there was no payment of rent to the lessor and nothing to ' 
suggest the lessor’s assent to the lessee holding over beyond 
the bare fact that the defendants remained in possession. 
The lease determined in 1884 and the suit was brought in 
1904. Article 139 was applied and it was held that the suit — 
for possession was barred by time. From what has been 
noted above it is clear that the rulings are all against the 
appellant’s contention except that in Adtmulam v. Pir Ravu- 
than (?), from which the Madras High Court has itself ex- 
pressly dissented in a subsequent ruling. The weight of 
authority is against the appellant. 


Limitation clearly began to run on the expiry of the term 
fixed by the rent note against the appellant’s predecessor in 
title on 17th April, 1888, under Article 139 and the suit is 
barred by time. In this view of the case we dismiss the 
appeal with costs including fees on the higher scale. 


Banerji, /—Ii entirely agree. 
J. P. Appeal dismissed. 


(1) [1885] I. L. R., 8 Mad., 424. 
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‘were .his separate acquisition. The learned vakil who appeared 
for the appellant did not make any reference to the particular 
school of law under which the’ family lived. He argued 
as though the case before us was a casein which we had to 
apply the law contained in the Mitekshara, but this was at 
once challenged by the learned advocate for the respondents. 
‘He maintained that as the family admittedly came from 
Lower Bengal and the father of the plaintiff and defendant 
No. r had emigrated from Murshidabad, somewhere in the 
late forties and had settled first at Bindraban, then at Agra 
and last at Allahabad, it must be held in the absence of 
evidence to the contrary that the family which was originally 
governed by the Dayabhaga school of law, had carried their 
personal law with them and were still bound by it. He 
referred us to the observations of their Lordships of the 
Privy Council in Surendro Nath Roy v. Musaminat Heera- 
monee Burinoneah ('), in which their Lordships observe 
that as “orientals are commonly tenacious of their usages, and 
customs, and more especially of their family and religious 
observances, therefore on the ordinary principles of viewing 
evidence a continuance of this state of things is presumable 
and the onus would then lie on the party alleging an interrup- 
tion or cessation of it to prove such allegation.” The case 
quoted is undoubtedly a strong one because there was 
evidence on that record showing that the family which was 
originally a family governed by the Mztakshara law had 
migrated to Lower Bengal attended by priests of their own 
persuasion, but this is not the only case to be found. There 
is the case Ram Bromo v. Katminee Soondery Dassee (*). 
One of the learned Judges who decided that case was Mr. 
Justice Shambhu Nath Pandit, an eminent authority on 
Hindu law. The learned Judges held that it was to be pre- 
sumed that a Hindu family migrating to Bengal from the 
North Western Provinces or vice versa imports its own 
costoms and law as regulating the succession and ceremonies 
in the family. A more recent case is the case of Parbati 
Kumari Debi v. Jagdis Chandra Dhabal (8). In this 
case the family had migrated from these provinces and had 
i (1) M. L A. 81. 


(2) 6 W. R 295. (3) [1902] I. L. R., 39 Cal, 483 
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settled down in the jungle mahal of Midnapore. Their’ 
Lordships of the Privy Council again alluding to the tena- 
city with which customs in Hindu families live even under 
the strain of migration, and that they had been repeatedly 
recognised continue “The presumption therefore is that 
the family continued to observe the Mitakshara and it 
remains to see whether the contrary has been proved.” 


On behalf of the appellant we were referred to the case 
of Ram Das and others v. Chandra Dassia (1), as an authority 
for holding that members of the Hindu religion are governed 
by the school of law in force in the locality where they reside, 
but we do not think that the case helps the appellant. In 
the case cited, the parties were admittedly Rajhawsis and not 
Hindus originally. There was nothing to show, in the first 
instance, that they were governed by any particular school 
of law. Both the courts found that the evidence as to the 
particular system they had adopted was too vague and 
unsatisfactory to be acted upon, and in the absence of trust- 
worthy evidence they held that the family was governed 
by the school of law which prevailed in the part of the country 
where they resided. Indeed, in that particular case, their 
Lordships were careful to add that if the family had been 
governed generally by Hindu law, the case would have been 
different. 


We therefore think that in this case we may safely start 
with the presumption that the family before us is one which 
even under the strain of migration had retained the customs 


of and law of the Déyadhaga School. 


This presumption of law like all other presumptions of 
law may be rebutted, but the burden of rebutting the presump- 
tion rests on the plaintiff, and we‘cannot find in the evidence 
that he has made any attempt to rebut it. On the contrary 
the fact, though we do not lay any great stress upon it, that 
he claims a larger portion than he would be entitled to under 
the Mitakshara law, points to the inference that the family 
is not governed ‘by the Mitakshara law, 


Holding then as we do that the family is one governed 
by the Ddyabhaga law, we agree with what was said by the 


(1) [1892] I. L. R., 20 Cal., goo. 


~~ 
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learned Judges of the Calcutta High Court in Sarvda Prasad 
Ray v. Mahananda Ray (7), that the presumption of law 
that, while the Hindu family remained joint, all property 
including acquisitions imade in the names of individual 
members, is joint property, does not apply to the case 
of a joint family governed by the Ddyabhaga. If a per- 
son subject to the Ddyabhaga law desires to prove that a 
property acquired during the time that the family was living 
as a joint Hindu family, is joint property, it is imcumbent on 
him to prove that there was an original nucleus of joint 
property, with the aid of which the property sought to be 
partitioned has been increased and amplified. The attempt 
made by the appellant to prove that there was a nucleus, 
shows that the appellant or his advisors were conscious of 
the burden that lay on them. We have been taken through 
the evidence and we agree with the lower court that it is of 
a very unsatisfactory nature. We think that the story of the 
finding of the gold mohurs and their being made over to the 
defendant Radha Kristo Das is mythical. The father of the 
family, as the evidence shows, was a poor struggling weaver 
just able to make enough for himself and his family, no 
more. We get no clear reliable evidence of any large sum 
which could have formed the nucleus out of which the 
property now claimed has sprung. It is not till we get down 
to the time when Radha Kristo Das was earning his livelihood, 
that we come upon realiable evidence of sums of money 
being amassed. While they were being amassed, it is clear 
that they stood in deposit under the sole name and power of 
Radha Kristo Das. All the evidence shows that these monies 
were acquired by his exertions. 


The plaintiff himself admits that he does no and did no 
business and earned nothing of his own. We agree with 
the court below that the burden of proving that there was 
a nucleus of ancestral property lay on the plaintiff and that 
he has failed to support it. We therefore decide the first 
and fifth pleas in the memorandum of appeal against the 
plaintiff. 

This ‘too practically disposes of the 4th plea in appeal. 
It was not for the defendant to show that the property in 

(2y [1904] 1. L. R. 31 Cal, 448. 
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dispute was his self-acquisition. The appellant has not 
produced anything sufficient to throw upon Radha Kristo 
Das the burden of rebutting it. We decide this plea also 
against the appellant. 


The mainstay of the case for the appellant and that upon 
which the learned vakil who appeared for him laid the greatest 
stress was that from 1892 onwards there were several fixed 
deposits and accounts in the Allahabad Bank and in another 
Bank which ran in the names of the plaintiff and Radha 
Kristo Das payable to both either or survivor. We agree 
with the view taken by the lower court as to the effect of 
the evidence. The mere fact that these funds stood in the 
joint names of the appellant and Radha Kristo Das, does 
not in our opinion show anything more than this was done 
for the sake of convenience. The custom of Jsm-farsi 
transactions is so common in this country and so many are 
the reasons for which it is adopted that the mere fact standing 
by itself is far from proving that Radha Kristo Das had any 
intent that the property should be dealt with as joint family 
property. There is no doubt that Radha Kristo Das did 
accumulate large sums of money in a short space of time and 
that may have been the reason why be preferred that in the 
event of any enquiries, these monies should be beyond the 
reach of pursuit. We do not find any evidence on the 
record which satisfies us beyond doubt that the properties — 
in dispute are the joint properties of the parties. This 
disposes of all the pleas taken in appeal. The appeal is 
dismissed with costs including in this Court fees on the higher 
scale, 


P. L. B, l Appeal dismissed, 
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MUSAMMAT PARBATI AND ANOTHER 
VET SUS 


NAUNIHAL SINGH. 


Hindu Law—Mitakshara—Partition—Requisite for partition—Arvree- 
ment to partition may be parol—Minority of co-parcener—A ccounting 
by eldest male member—Subsequent conduct of parties—Documentary 
evidence—cuinulative effect of. 


Instrumnts in writing executed by members of a joint Hindu family 
providing that the joint family property should belong to and be enjoyed 
by the different members of the family in specified shares have the eftect 
as to the property so dealt with, that there is a division of rights ; the 
status of the family is changed ; the tenancy of the property severed and 
converted from something, to use the language of English law, like a 
joint tenancy into a tenancy in common, and the previously undivided 
family becomes by operation of law divided. 


The agreement to partition the joint family property in interest 
and right need not be embodied in a deed or instrument in writing. It 
may bea parol agreement. Itis not consistent with the existence of a joint 
Hindu family that the eldest male, and manager for the family, should 
treat one member as the owner of his share of the entire property, and 
account with that member for the income of the property on that 
basis. 


Hence, when an application was presented by the members then 
constituting a Hindu joint family one of whom was a minor, defining 
the share to be enjoyed by each and action was taken in accordance 
with the said application and the whole course of their subsequent con- 
duct as exhibited by their respective dealings with the property was 
inconsistent with the continuance of the joint family, Zeéd that the agree- 
ment contained in the petition was binding on the minor member, who 
had since become major, and that a partition had been effected. 


Where documents are adduced in evidence to prove separation it is 
not enough to consider whether each’ document is by itself sufficient to 
rebut the prima facie presumption that a family once admittedly a joint 
Hindu family had continued to be joint, but the cumulative effect of all 
the documents should be taken into account. 
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APPEAL from a judgment and decree of the High Court 
of Judicature for the North-Western Provinces, Allahabad, 
dated rhe 27th May, 1904, reversing a decree of the Sub- 
ordinate Judge of Aligarh. 

Suit for ejectment and possession of lands. 


The material facts may be briefly stated as follows :— 

Tara Singh died in 1858, leaving him surviving two sons, 
Nirmal Singh and Dalip Singh, and a widow named Musam- 
mat Phul Kunwar. Nirmal Singh died in 1860 or 1861 leav- 
ing an infant son Naunihal Singh, the plaintiff, and a widow ` 
named Musammat Rani. After the death of Nirmal Singh 
a dispute arose in the family, which was settled by an agree- 
ment in pursuance of which the following application was 
made to the Revenue Court on the 13th June, 1861. 


“ After the death of Nirmal Singh, there arose some dispute between 
us, the applicants, in connection with the estate of Chaudhri Tara Singh, 
the ancestor of us, the executants, which has with mutual consent been 
settled in this way :— 


The whole of the ancestral property and property newly purchased 
with the exception of patti Shadi Ramwala in kasba Shikarpur and the 
remaining estate—t# egual shares (that is) half and half. Dalip Singh 
to enjoy profits and bear loss to the extent of one-half, and Musammat 
Rani, widow, and Naunihal Singh, son, of Nirmal Singh, deceased, to the 
same extent. Dalip Singh to be the lambardar in mauza Bhansrauli, 
Azampur and Alipura, and Musammat Rani under the sarbarahkarship 
of Dalip Singh in mauza Kha ndwaya, Bhatola, Nurpur, Nagalia and patti 
Ismail, situate in Shikarpur. Musammat Phul Kunwar to be the lambar- 
dar in patti Shadi Ramwala in Shikarpur and to enjoy profits and bear 
loss, in the entire estate, that is, the revenue-paying (property) and 
resumed and revenue-free milak lands, habitation land, houses, shops, 
etc, and all that isin the possession and enjoyment of Chaudhri Tara 
Singh, ancestor; Dalip Singh to have one-half and Musammat Rani, 
widow, and Naunihal Singh, son, of Nirmal Singh, the other half. After 
the death of Phul Kunwar, the afores aid persons will enjoy profits and bear 
loss according to the shares given above. I (the female applicant) shall 
not make a gift, sale or mortgage to any one during niy‘lifetime. There- 
fore I submit this application to the court and pray that our names may 
be entered in the official papers in the above manner. 


Petitioners ;—Dalip Singh and Musammat Rani, widow of Nirmal 
Singh, for self and as guardian and patron of her minor son, Naunthal 
Singh, and Musammat Phul Kunwar, zamindars of kasba Shikarpur, etc. 
Dated 13th June, 1861. Musammat Rani through her own brother Shib 


Charan and (on behalf of) Musammat Phul Kunwar through her son 
Dalip Singh.” 


VOL. VL] PRIVY COUNCIL 599 

On the 4th July, 1861, an order giving éffect to it was- 
passéd, and thereafter the Revenue records were framed in 
accordance with the agreement. Dalip Singh died in Feb- 
ruary, 1899, without leaving any male issue. The plaintiff 
brought-the present suit against Dalip Singh’s widow on the 
allegation that he and his deceased uncle were members of a 
joint Hindu family and that -he succeeded him by right of 
survivorship. 


The Additional Subordinate Judge of Aligarh held that 
Dalip Singh had separated from the date of the aforesaid 
agreement and dismissed the suit. On appeal the High Court 
were of opinion that the evidence upon which the defendant 
relied was . insufficient to prove a separation of interest. 
Hence this appeal to His Majesty in Council which was 
heard ex parte. 


Leslie De Gruyther, K. C.(with him G. £. A. Ross), for the 
appellants, submitted that the crucial point on which this 
appeal turned was the effect of the agreement or application 
dated 13th June,1861. There was here a clear and express 
intention on the part of all the members. of the joint family to 
separate, Separation of title was completely effected by define- 
ment and allotment of shares. The case fell within the 
principles laid down in” 

Appovier v. Rama Subba Atyan, [1866] 11 Moo., I. A. 75, 89, 91. 

Balkishen Das v. Ram Narain Sahu, [1903] L. K., 30]. A. 1393 
SO:LL R., 30 Cal, 738. 
Dalip Singh was about 17 years old at the time of f that agree- 
ment. He was a major under the Hindu Law and could 
enforce a partition. The minor’s interest was well protected 
and the partition was quite fair and honest. The agreement 
was acted upon by the -parties for a long series of years. 
The members of the family realized rents and profits for 
their specified shares and rendered accounts to one another. 
Each member transacted business on his own behalf in- 
dependently of others. Certain villages were actually parti- 
tioned by metes and bounds, 


haa 


These facts were consistent only with a. senator ‘of in- 
terests, -No- subsequent conduct of the parties is material 
except for showing a reunion in view of the decision .in 
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Batkishen Das v. Ram Narain Saku. Musammat Rani, 
who alone could now explain the arrangement of 1861, 
had not been called. The following cases were also re- 
lied on: 


Rewun Persad y. Musammai Radha Beeby, [1846] 4 Moo. L A, 137, 
161. 

Macnaghten, Hindu Law, Vol. 1. 53. 

Mayne, Hindu Law, 7th Ed., 665. 

Kandasamt v, Doratsam#, [1880] I, L. R., 2 Mad., 317 324.. 


The respondent did not appear. After the hearing and 
before the delivery of the judgment Bhagwandin Dube 
applied to their Lordships to restore the case to the list ; but 
their Lordships refused the application on the ground that 
the client’s cable did not show sufficient grounds for granting 
the prayer. 


The judgment of their Lordships was delivered by 


LORD ATKINSON.—In this case the respondent, Chaudhri 
Naunihal Singh, the only son of Chaudhri Nirmal Singh, 
deceased, on the 28th September, 1900, instituted in the court 
of the Subordinate Judge of Aligarh, a suit in the nature of an 
ejectment against the appellant, Musammat Parbati, widow 
of his paternal uncle, Chaudhri Dalip Singh, deceased, to 
recover possession of the lands fully described in the schedule 
attached to his plaint, and for other relief. 


He based his right to the relief he sought on two alleged 
facts, (1) that his late father and his late uncle, Dalip Singh, 
were the two male members of a joint Hindu family of which 
he (the plaintiff) was the surviving male, and (2) that the 
property which was sought to be recovered belonged to that 
family jointly. The defendant’ resisted this claim on the 
ground, among others, that all the joint family property had, 
by agreement between the then existing members of the 
family, been partitioned in interest in the year 1861, though 
not then, and_only toa small extent afterwards, partitioned 
by metes and bounds, and that the land sought to be recover- 
ed was the separate property of her husband, Dalip Singh, 
who died the owner in possession thereof on the Ist February, 


1899. 
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The following pedigree shows the relationship of the CIVIL. 
several parties to the suit. 1909. 
SHADI RAM. ERER 
PARBATI 


V. 
NAUNIHAL SINGH. 


Har Narain, Tara Singh, died 1858, — Lord Atkinson. 
died about 1867. Musammat Phul Kunwar, 


Two daughters. 


Nirmal Singh, died 1861+ Dalip ale died 


Musammat Rani February, 1899,— 
Musammat Parbati, 
Defendant. 


Naunihal Singh, Plaintiff. 


The two daughters of Har Narain have not been made 
parties to the action, and do not apparently claim any 
interest in this property, and the precise nature of Har 
Narain’s right to or interest in it (if any) does not appear. The 
Subordinate Judge decided in favour of the defendant and 
dismissed the action, holding that there had been a partition 
of the family property in 1861, and that the plaintiff was not 
joint owner with Dalip Singh at the time of the latter’s death 
and, consequently, was not entitled to succeed him. The High 
Court at Allahabad by their decree of the 27th May, 1904, set 
aside this decree “ with the exception of Mahal Dalip Nagar 
partitioned in 1870, and the Mahals partitioned to Dalip in 
1890 and 1893 in Shamilat, Shikarpur, and in Khandwaya, 
to which the defendant is entitled for a widow’s estate,” and 
declared that, as to all the rest of the property claimed,.... 
the family was a joint Hindu family during the lifetime of 
Dalip Singh, that since his death the plaintiff has been the 
owner and in possession of the aforesaid property as survivor, 
and that the defendant has no right to it.” Against this 
decree the defendant has lodged the present appeal. 


The several partitions mentioned in the decree of the 
High Court were partitions by metes and bounds of the 
joint property, carried out under orders of competent tribu- 
nals, ` 


Though the question for decision by their Lordships is one 
of fact its proper determination turns upon the application of 
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certain legal principles to the facts proved, and the true con- 
clusion to be drawn from these facts viewed in -the light 
of these principles, 


It is much to be regretted, therefore, that the attention of 
the High Court was not directed to the two authorities in 
which those principles have been laid down—in the first by 
LORD WESTBURY, and in the second by LORD DAVEY—name- 
ly the cases of Appovier v, Rama Subba Atyan()) and Balkishen 
Das v. Ram Naratu Sahu (*). In both these cases the 
members of a joint Hindu family, some of them being 
minors, acting by and through their parents, executed instru- 
ments in writing providing, in the first case, that part, and, in 
the second case, that the whole, of the joint family property 
should belong to and be enjoyed by the different members of 
the family in specified shares. The effect of this was held to 
be that, as to the property so dealt with, there was a division 
of rights ; the status of the family was changed; the tenancy 
of the property severed and converted from something, to use 
the language of English law, like a joint tenancy into a 
tenancy- -in-common, and the previously aneiyices family 
became by operation of law divided. 


At p. 89 of the report of the first case, LORD WESTBURY 
is reported to have expressed himself thus :— 


“ According to the true notion of an undivided family in Hindu law 
no individual member of that family, whilst it remains undivided, can 
predicate of the joint and undivided property that he—that particular 
member—has a certain definite share. No individual member of an 
undivided family could go to the place of the receipt of rent and claim to 
take from the collector or receiver of the rents a certain definite share. 
The proceeds of undivided property must be brought, according to the 
theory of an undivided family, to the common chest or purse, and then 
dealt with according to the modes of enjoyment by the members of an 
undivided family. But when the members ofan undivided family agree 
among themselves, with regard to particular property, that it shall thence- 
forth be the subject of ownership in certain defined shares, then 
the character of undivided property and joint enjoyment is taken away 
trom the subject-matter so agreed to be dealt with ; and in the estate 
each member has thenceforth a definite and certain share, which he may 
claim the right to receive and to enjoy in severalty, although’ the 
property itself has not been actually severed and divided.” -> 


(1) [1866] 11 Moo, I. A, 75. 
(2) [1903] L. R., 30 L A, 139; S C, I. L. R, 30 Cal, 738., 
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At p. 91 he proceeds to say :— 

“ Itis necessary to bear in mind the twofold application of the word 
‘division. There may be a division of right, and there may be a division 
of property; and thus, after the execution of this instrument, there was 
a division of right in the whole property, although in some portions that 
division of right was not intended to be followed up by an actual partition 
by metes and bounds, that being postponed till some future time when it 
would be convenient to make that partition.” 


And again at p. 92 there is the following passage :— 


“Then, if there be a conversion of the joint tenancy of an undivided 
family into a tenancy in common of the members of that undivided family, 
the undivided family becomes a divided family with reference to the 
property that is the subject of that agreement, and that is a separation in 
interest and in right, although not immediately followed by a de facto 
actual division of the subject-matter. This may atany ume be claimed 
by virtue of the separate right.” 

:In the last quoted passage LORD WESTBURY stated he used 
the terms of English law, “joint tenancy” and “ tenancy-in- 
common,” by way of illustration. In the second of the above- 
named cases this decision was approved and followed, and on 
the question of the binding effect of such a deed, or agree- 
ment, as is above mentioned, on the interest of a minor who 
was by and through his parent a party to it, LORD DAVEY, at 
p. 150 of the report, expresses himself thus :— 

“There is no doubt that a valid agreement for partition may be made 
during the minority of one or more of the co-parceners. That seems to 
follow from the admitted right of one co-parcenor to claim a partition and 
(as has been said), if an agreement for partition could not be made bind- 
ing on minors, a partition, could hardly ever take place. No doubt, if 
the partition were unfait or prejudicial to the minor's interests, he might, 
on attaining his majority, by proper proceedings set it aside so far as 
regards himself.” 

There is not a suggestion in either of the above- TE 
judgments that the agreement to partition the joint family 
property in interest and right must be embodied in a deed or 
instrument in writing. It might be a parol agreement. 


The question for decision in this case accordingly resolves 
itself into this : Did the members of this joint Hindu family 
—namely, Dalip Singh, Musammat Rani, acting for herself 
and-also’on behalf of her infant son, the plaintiff, and Musam- 
mat Phul Kunwar} the plaintiffs grandmother—on or before 
the 13th June, 1861, agree amongst themselves that their joint 
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family property should thenceforth be the subject of owner- 
ship in the defined shares mentioned in their petition, dated 
the 13th June, 1861, to the Tahsildar to have their names 
entered in the village papers: that is, Phul Kunwar to enjoy 
Patti Shadi Ramwala for life, and, subject thereto, one-half of 
the entire property, as well ancestral as newly purchased, to 
be taken as divided into equal shares, half and half, one half 
or share to be enjoyed by Dalip Singh, and the other by the 
plaintiff and his mother. It cannot be suggested that these 
shares were not sufficiently “defined” within the meaning of 
the above-quoted authorities, or that the agreement which the 
petition purports to embody is not unambiguous, precise, and 
clear in its language, nor can it be successfully contended that 
having regard to the position of the family and the rights of 
its respective members, this division of the family property 
was in itself unnatural or unjust. Dalip Singh must then 
have been 17 or 18 years old, since he describes himself on 
the 16th June, 1867, as 24 years of age. He was, therefore, 
of age according to Hindu law. The Plaintiff was an 
infant two years old. Had a suit for partition of the 
joint property been instituted on his behalf by a duly 
appointed guardian ad “tem, as it might have been, or 
had it been instituted by Dalip Singh there would prima 
fvcte have been allotted to each widow a portion of the 
property adequate for her maintenance, and, subject to that, 
the whole property would have been divided between the 
plaintiff and Dalip in equal shares. Little more than this 
is done by the agreement, since it is by no means certain 
that the plaintiff's mother would, under such an agreement 
as this jnterpreted by Hindu law, get more than what was 
sufficient to maintain her out of the half of the property 
allotted to her and her son. In addition to the provision for 
the division of the property, the petition contained a provision 
that Dalip Singh was to be lambardar in certain mauzas 
therein named, and Musammat Rani, under the sarbarahkar- 
ship of Dalip Singh, lambardar in certain other mauzas, and 
Musammat Phul Kunwar in the Patti, namely Shadi Ram- 
wala in Shikarpur. This petition purports to be presented 
by Dalip Singh and Musammat Rani, on behalf of herself 
and “as guardian and patron of her minor son Naunihal 
Singh,” and Musammat Phul Kunwar,—Musammat Rani 


ft 
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through her brother, Shib Charan, and Musammat Phul 
Kunwar through her son Dalip Singh. On the same day, 
the 13th June, 1866, an order was made by the Deputy 
Collector setting forth that the Tahsildar had been “asked to 
submit a report relating to the lambardarship and sarbarah- 
karship of the widow of Nirmal Singh,” and directing the 
application (ze. the petition), to be also sent to the Tahsildar 
“asking him to give the particulars in detail.” On the Ist 
July, 1866, the Tahsildar reports that— | 

' “The Kanungo verified the contents of this application (£. e. the peti- 
tion) from Musammat Phul Kunwar and Musammat Rani . . . who 


stated that the dispute between them had been settled, and that the 
applicants had filed the application after settlement of the matter, and 


_. that it should be filed with the record.” 


Upon this the Deputy Collector, on the 2nd July, 1866, or- 
dered the application to be brought forward with the Record. 
The petition was thus treated as a serious business transac- 
tion by the officers before whom it came. Entries were made 
in the village papers in accordance with it, and continued to 
be so made up to the death of Dalip Singh, in-1899, ze. for a 
period of 38 years, Yet it is this petition that is now im- 
peached by the plaintift in paragraph 8 of his plaint as “a 
mere paper proceeding,’ and the management by Dalip 
Singh under it described as in no way affecting “the property 
and business of the joint Hiudu family.” The High Court 
deals with it in the following passages of its judgment : 

“ The petition, in our opinion, amounts to no more than a compromise 
between the two widows, an arrangement for the management of the 
estate for the time being, and for the purpose of supplying the revenue 
authorities with the names of persons to be appointed lambardars of the 
several villages comprised in it, and the nominal apportionment of shares 
between the plaintiff and Dalip can be considered to be no more than 
an expression of the ladies’ opinion that jaz was the measure of their in- 
terest in the family estate. Musammat Phul Kunwar takes care that her 
interests (though she really had no greater interest than as mentioned 
above) shall be safeguarded, and in that she is imitated by Musammat 


Rani . . . We cannot find that it had the effect of working a separa-. 


tion in a family which it is now admitted was joint at the time when this 
petition was prepared.” . 

In another passage of the judgment of the High 
Court it is said that the statement with which. the peti- 
tion opens—namely, that after the death of Nirmal 
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Singh disputes arose between the applicants in con- 
nection with the estate of Tara Singh, the ancestor of the 
executants, which has been settled by mutual consent -in 
this way—“ supplies the key to and explains why the petition 
was presented.” The most natural and effectual way, how- 
ever, of terminating such disputes would have been to divide 
the property between the different members of the family in- 
definite shares, each member becoming entitled to the profits 
and bearing the losses of his alloted share, substantially as 
the law would have done. This is precisely what the settle- 
ment purports to effect. The High Court fail altogether 
to explain how the empty form of getting the applicants’ 
names entered in the village papers as lambardars of distinct 
mauzahs—the property remaining joint and continuing under. 
the management of Dalip Singh—would have have conduced 
to the settlement of any disputes, or how the desire which 
they attribute to the two widows to appropriate a large 
portion of the income of the property could be gratified by 
such means, unless the partition was a real transaction, inten- 
ded by the widows and Dalip Singh to be operative from the 
first. The settlement secured to them no benefit whatever, 
and therefore, the more rapacious they were, the greater the 
probability that the partition was a real transaction. 


With all respect to the learned Judges of the High Court 
their Lordships are quite unable to concur in their view. The 
parol evidence is to a great extent worthless. Many of the 
witnesses depose to matters cf which they obviously can know 
nothing. In some instances they go the length of stating 
what was the nature of a certain law suit instituted by the 
parties to the present appeal, or by Dalip Singh. No attested 
copies of the proceedings in those suits were produced, nor 
was any excuse given for their non-production. But of the 
numerous documents given in evidence many are absolutely 
inconsistent with the contiruance of the family as a joint 
Hindu family owning the family property jointly ; none are 
inconsistent with the partition, in interest and right, of that 
property in the manner indicated in the petition; and some 
are inexplicable on any other assumption. 


If there be one thing more than any other inconsistent 
with the existence of a joint Hindu family, it is that the 
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eldest male, and manager for the family, should treat one 
member as the owner of his share of the entire property, and 
account with that member for the income of the property 
on that basis. Yet the very first business transaction which 
takes place between Dalip Singh and Musammat Rani after 
the presentation of the petition is conducted on these lines. 
She, who is a parda-nashin lady, had on the 6th June, 1866, 
executed a power-of-attorney appointing her brother Shib 
Charan and Lalji Mal as her “general attorneys and 
“representatives” “for the management of the property and for 
looking after the court business.” This document was regis- 
tered on the 23rd July, 1866, her execution of it having been 
first verified in proper form. 


One of the villages, a portion of the joint estate, named 
Khandwaya, had been mortgaged for a sum of Rs. 2,000. 
Dalip Singh was anxious to redeem the mortgage. In order 
to effect this, Musammat Rani and Dalip Singh came 
apparently to the following arrangement. On the taking of 
accounts between them in respect of the income of “ her share” 
of the family property, a balance was found in her favour of 
Rs. 1,000 or Rs. 1,100; the amount is differently stated. She 
authorized him to apply that balance, with an equal sum of 
his own, in redemption of the mortgage, and two deeds were 
executed, each bearing date the 16th June, 1867, one by 
Musammat Rani, “ by the pen of Lalji Mal, general attorney,” 
called a “receipt,” and the other a complementary deed by 
Dalip Singh, described as 24 years of age, by which instru- 
ments the parties became bound to carry out their respective 
parts of the arrangement. Both these instruments were duly 
registered. At the foot of each is given a list of all the villages 
of the zamindari. In the deed executed by the Rani, the 
sum of Rs., 1,000 is described as her share of these villages, 
“after deducting the Government revenue, household ex- 
penses, expenses of the servants, and those incurred on 
occasions of marriages and deaths.” And it is provided that 
this is to be left with Dalip Singh “for the redemption of 
the zamindari share in Mauza Khandwaya.” The deed 
executed by Dalip Singh contains a declaration by him that 
“Rs. 1,100 out of the profits due to Musammat Rani, guardian 
and sarparast of Naunihal Singh, her minor son, for the 
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zamindari share” of the villages mentioned at the foot 
of the deed “were in deposit” with him, and provides that 
should he not succeed in redeeming the mortgage, he should 
return the sum of Rs. 1,100 and that “after the return 
of the said sum the parties shall be liable for the mort- 
gage money in proportion to their shares.” The .deed 
contains the. further statement that with the exception 
of this money “there is no longer any account between 
me and the Musammat in respect of the amount to be 
taken and paid up to the Kharif crop, 1274 Fasli,” as well 
as other passages dealing with the respective rights and 
liabilities of the parties. These deeds are amongst the things 
proved in the case as to which the Subordinate Judge was of 
opinion that they “would not have been thought of were the 
family a joint Hindu family.” 


Their Lordships concur with him in this opinion. If they 
are genuine, and the transactions they record and carry out 
are real transactions, they are crucial in this case. The High 
Court gets rid of them summarily. It states that the argu- 
ment mentioned in each of them would seem to have been 
concocted between“ Dalip Singh and Lalji Mal,” and points 
out that neither deed is signed by Musammat Rani (who, by 
the way, appears to be unable to write), and that there is 
nothing to show whether either document was ever com- 
municated to her. The High Court do not suggest, however, 
what purpose could be effected, or what end subserved, by 
this concoction, or what would be the use of inserting into 
one of the deeds provisions as beneficial to the Rani as those 
which the deed executed by her agents on her behalf 
undoubtedly contains, if the purport and effect of the 
instrument never was to be and never was, communicated to 
her. Why should Dalip Singh state under his hand, in an 
instrument duly registered, that he owed Musammat Rani Rs, 
1,100 unless he, in fact, owed that sum to her? And if he did 
owe it to her, on what account could he have owed it unless, 
as he says, it is on account of her share of the rents of the 
property ? Again, 15 receipts were given in evidence bearing. 
dates from June, 1867, to March, 1875, signed on behalf of 
Musammat Rani by either Lalji Mal or Shib Charan, or 
sometimes by both. They each bear the signatures of two or 
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more witnesses. On the face of them they purport to contain 
statements of account between the lady and Dalip Singh in 
respect of her half-share of some income from the estate. 
They are, if genuine documents recording real transactions, 
inexplicable on any hypothesis other than that the partition 
of the joint estate, at least in right and interest, had actually 
taken place. The High Court dispose of them by holding 
that neither Lalji Mal nor Shib Charan had, under the instru- 
ments appointing them, power to settle accounts with, or 
receive money from, Dalip Singh on behalf of their principal ; 
„and therefore she, Musammat Rani, would not be bound by 
these receipts. That is not, however, quite so clear as is 
assumed ; but even if it were so, that criticism might be very 
just if Musammat Rani were suing Dalip Singh or his re- 
presentatives for an account of the profits received by him 
on her account, and he were insisting on getting credit for 
the sum acknowledged by the receipt to have been paid ; 
but it fails altogether to show the effect and weight of these 
documents as pieces of evidence in the present case. It is 
impossible to believe that these two agents of the Rani were 
engaged for 14 years in the manufacture of fictitious receipts. 
The concoction would effect no conceivable object. If they 
are genuine documents, they record a course of dealing which 
no ingenuity can reconcile with the continuance of the joint 
ownership of this family property. 


It is unnecessary to examine all the other documents in 
the case. Few, if any, of them are inconsistent with the 
defendant’s case; many of them are quite inconsistent with 
that of the plaintif. The High Court examined them in 
great detail. They dealt with them, however, in what, in 
their Lordships’ opinion, was an erroneous method. They 
apparently only considered whether each document was by 
itself sufficient to rebut the prim facte presumption that, as 
the plaintiff's family were admittedly a joint Hindu family 
before 1861, it continued to be joint, and omitted to take 
into account the cumulative effect of all these documents. 


In their Lordships’ opinion, there is no hypothesis on 
which all the transactions of the thirty-eight years from 
1861 to 1899 can be reconciled and made consistent but 
one, and that is, that the petition of 1861 was a genuine 
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MOHAMMAD ABDULLAH KHAN 
VEYSUS 


BANK INSTALMENT COMPANY LIMITED 
IN LIQUIDATION* 


Limitation Act (XV of 1877), section 20— Payment of interest as such— 
Appropriation by creditor of payment towards interest without speci- 
ication by debtor does not save limitation—Indian Contract Act (IX 
of 1872), section 25 (3)—Promise to pay barred debt—Fresh cause 

of action, 

Under section 20 of the Limitation Act the payment of interest will 
save limitation when the payment is made as such, that is to say, that the 
debtor has paid the amount with the intention that it should be paid to- 
wards interest and there must be something to indicate that intention. 
The mere appropriation by the creditor of these payments to interest 
is not such an indication. 


A letter containing a promise to pay a time-barred debt within one 
month is an agreement such as is contemplated by section 25 clause (3), 
Contract Act, and gives a fresh cause of action. 


SECOND APPEAL against the decree of Louis Stuart, Esq., 
District Judge of Meerut, confirming the decree of Babu 
Banke Bihari Lal, Munsif of Meerut. 

Suit for money. 

The material facts of the case will appear from the judg- 
ment. 

The defendant appealed. 

Ghulam Mujtaba, for the appellant. 


Tef Bahadur Sapru, for the respondent. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit brought 
by the respondent who is the official liquidator of the Bank 
Instalment Company Limited, Meerut, to recover the sum 
of Rs. 954-9-0 from the appellant. The plaint as first 
presented showed that the plaintiff at first based his claim on a 
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promissory note for Rs, 1,500 payable on demand with in- 
terest. The promissory note is dated the 8th of June, 1896. 
In paragraph 2 of the plaint it was alleged that certain sums 
of money paid on different dates had been towards prin- 
cipal and interest. Paragraph 3 of the plaint was however 
amended and in the amendment the plaintiff further alleged 
that on the 25th of May, 1906, the present appellant Ab- 
dullah Khan had agreed in writing to pay the amount of 
the balance due within the period of one month, that this 
one month’s grace was granted to him but the money had 
not been paid, and hence a cause of action had accrued 
to the plaintiff on 25th of June, 1906, on which date the 
period of grace expired. The defendant pleaded the bar 
of limitation. The court of first instance decreed the 
suit against the appellant and this decree was upheld 
on appeal by the District Judge. The learned Judge finds 
that certain payments were made between the date of the 
promissory note and the 25th of October, 1904, but that 
the appellant in making those payments on no occasion 
specified how they were to be appropriated. These amounts 
apparently were credited by the Bank to interest first and 
principal afterwards. The learned Judge from this concluded 
that the amounts credited to interest were paid by the appel- 
lant “as interest” as he was unable to find that they could 
have been possibly paid for any other purpose. Therefore he 
held that under the provisions of section 20 of the Limitation 
Act, No. XV of 1877, the payments of these sums saved the 
operation of limitation. He held further that the letter of 
the 25th of May, 1906, was a distinct promise to pay the 
balance then due within a month and that the letter operated 
under the provisions of section 25 (3) of the Contract Act and 
gave the plaintiff a fresh cause of action. On these grounds 
the appeal was dismissed. 


In this Court two points are pressed : first, that the pay- 
ments by the appellant not having been distinctly made on 
account of interest, the appropriation made by the creditor 
did not give him a fresh start for the purpose of limitation ; 
the second contention is that the document of the 25th of 
May, 1906, did not give the plaintiff a fresh cause of action 
and that the claim was not based upon that document. 


~ 
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The first ground of appeal is in our opinion well founded. 
Under section 20 of the Limitation Act, the payment of 
interest will save limitation when the payment is made 
as such, that is to say, the debtor has paid the amount 
with the intention that it should be paid towards interest 
and there must be something to indicate such an intention. 
The mere appropriation by the creditor of these pay- 
ments to interest is not such an indication as would 
enable us to hold that the payments were made towards 
interest as such by the debtor. The learned Judge him- 
self has pointed out that in making these payments the 
appellant on no occasion specified how they were to be 
‘appropriated, and there appears to be no other indication what- 


soever to show that he made these payments towards interest. 


as such. In this view the claim of the plaintiff is not saved 
from the operation of limitation by the payments made by 
the defendant. The appeal however must fail upon the 
second ground. l 


The document of the 25th of May, 1906, shows that the 
defendant promissed to pay the balance of Rs. 954-9-0 within 


one month, It is an agreement such as is contemplated in 


section 25 (3) of the Contract Act being an agreement to 
pay a debt which was time-barred. The plaintiff waited for 
that one month before he brought his suit so that there was a 
clear acceptance by him of the promise: indeed there is a 
clear acceptance in writing on the letter itself. It is urged 
that the plaintiff did not sue on the basis of this document, 
but when reference is made to the plaint, it is seen most 
clearly that he did sue on the basis thereof. The document 
was unstamped but the plea which was first urged on this 
point was not pressed in view of the terms of section 36 of the 
Stamp Act, No. II of 1899. In this view of the case the 
appeal must fail. It is dismissed with costs including fees 
on the higher scale. 


Appeal dismissed. 
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KISHAN LAL 
VEYSUS 


SHIB NARAIAN.* 

Limitation Act (XV of 1877), Sch. I, articles 49, 126—sutt to set aside 
sale of brit jajmani bahis—Ances/ral moveable property—Suit not 
time-barred, 

A suit to set aside a sale of brit zajmani bahis purchased with ancestral 
funds, if otherwise maintainable, would be governed by article 126, of the 
second schedule to the Limitation Act, 1877, and not by article 149. Article’ 
126 refers to both moveable and immoveable property belonging to a joint 
family. 

a SECOND APPEAL against the decree of Babu Jagat 

Nardin, Additional Subordinate Judge of Aligarh reversing 

the decree of Babu Kameshwar Nath, Munsif of Kasganj, 

District Aligarh. 


Suit to set aside an alienation of moveable property 
acquired by ancestral funds. 

The material facts will appear from the judgment. 

The plaintiff appealed. 

Gulzari Lal, for the appellant. 

J. N. Chaudri, for the respondents. 

The following judgment was delivered by 


TUDBALL, J.—This appeal arises out of a suit brought by 
the plaintiff to set aside the alienation made by his father of 
certain moveable property alleged to have been acquired by 
the father out of joint ancestral funds. 


The claim was decreed by the court of first instance but 
was dismissed by the lower appellate court on the sole ground 
that the suit was one falling within the scope of Article 49, 
schedule II, of the Limitation Act of 1877, and as it was 
brought more than three years after the sale made by the 
father it was therefore barred by limitation. 

S, A. No, 751 of 1908, 


VOL. VL) HIGH COURT. 615 


On appeal to this Court itis urged that Article 126 governs 
_the case. The plaintiffs case is directed against his own 
brother who apparently will not join him in the suit, as well as 
against the alienee. The facts alleged by him are that he 
and his father and brother formed a joint Hindu family subject 
to the Mitakshara, that out of ancestral funds the family pur- 
chased certain “ Jaswant Bahts” (they area family of Brah- 
mins and are by profession “ Family priests”) that the father 
without the knowledge of the plaintiff and without his sanc- 
tion sold the books to the defendant Shib Narain, there being 
no legal necessity for the sale, that in spite of the sale he 
remained in possession of the books until recently when 
during his temporary absence they were removed by the 
vendee with the connivance of the plaintiffs brother. Hence 
his present suit to set aside the alienation by his father and 
. recover Possession of the dahts jointly with his brothers. He 
‘also expressed his réadiness to pay any sum which the court 
| might deem payable by him in equity. 


The question for decision is whether Article 126 or Article 
_49 applies to a suit of this nature. 


In one sense it is a suit to recover specific moveable pro- 
perty, and unless for some reason it can be held to fall under 
Article 126, Article 49 must apply. The plaintiff seeks to 
recover the bakis themselves. At the same time it is, as the 
suit stands, one by a Hindu governed by the law of the 
Mitakshara to set aside his father’s alienation of ancestral 
property. Itis urged for the respondent that this Article 
refers only to immoveable property. Stress is laid on its 
position in the schedule, and the whole scheme of the Act, 
and the fact that suits relating to moveables are referred to 
in the early part of the schedule, whereas Article 126 finds 
a place amidst Articles all or most of which refer to immove- 
able property. 


It seems to me, however, quite clear that where any 
Article of the schedule refers to moveable property only or 
immoveable property only, the Legislature has taken care to 
make itself clear, eg. Article 49, Article 126. But Articles 
126 and 127 both relate to the property of a joint Hindu 
family. The one deals with ancestral property and the other 
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with joint family property. It could hardly be denied that 
a person excluded from joint family property could sue under 
Article 127 to enforce a right to show in both moveable and 
immoveable property. It would be a denial of justice to 
hold otherwise in a suit brought on the cause of action con- 
templated in this article. Equally so, in a suit under Article 
126, a Hindu son may sue in respect to moveables, if the suit 
is maintainable at all. Of course, if it is not maintainable at 
all, it will fail, but for a totally different reason other than 
limitation. 


In my opinion the suit as brought is one falling within 
the scope of Article 126 and is not barred by limitation. 
It may not be maintainable for other reasons but that is 
another matter. Even if it be held that both Articles 49 and 
126 apply, still the plaintiff would be entitled to the longer 
term allowed by Article 126. In this view I admit the appeal, 
set aside the lower court’s decree and remand the case to the 
lower court for decision of the appeal on its merits. Costs 
in this court will abide the result of the case and be costs 
therein. 


Cause remanded, 
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PRIVY COUNCIL. 


RAM CHANDRA MARWARI AND OTHERS 
VErSUS 


RANI KESHOBATI KUMARI AND OTHERS. 


Transfer of Property Act (IV of 1882), sections 83, 84—Deposit made 
by mortgagor of money tn full discharge of morigage—withdrawal by 
agent of mortgagee—Presumption—E stoppel. . 


Where a mortgagor acting under section 83 of the Transfer of Pro- 
perty Act deposited in court a certain sum of money alleging it to be 
in full discharge of the mortgage money then recoverable, and the mort- 
gagee, after a protest as to its insufficiency, subsequently withdrew it 
through an agent appointed ad hoc, and applied it to his use, Ae/d that 
money lodged “ in full discharge” of a liability could only be drawn out 
by the creditor in full discharge of that liability. 

APPEAL ‘from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal which affirmed a 
judgment and decree of the Court of the Subordinate Judge 


of Dumka, Sonthal Perghunnas. 
Suit for sale on a foot of a mortgage. 
The material facts are stated in their Lordships’ judgment. 


The Subordinate Judge held that under the true con- 
struction of section 6 (as amended), Sonthal Pergunnahs 
Settlement Regulation, 1872, it was incumbent on the court 
to take an account of all payments made under the mort- 
gage and as the creditor had realized double the principal 
amount, he was not entitled to any more and therefore 
dismissed the suit. On appeal to the High Court, the Judges 
differed as to the applicability of section 6. Mr. Justice GHOSE, 
was of opinion that the section was inapplicable. Mr. Justice 
PARGITER, on the other hand, agreed with the view of the 
court below. | 

Regarding the proceedings under section 83 of the Trans- 
fer of Property Act, 1882, the latter observed as follows :— 

When the Raja made the deposit of Rs. 44,596 in August, 
1895, he made it as being a full satisfaction of the plaintiffs’ 
claims. They demurred to his allegation and asserted that the 
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sum could be only a part satisfaction. What proceedings 
took place thereupon have not been fully explained to us 
and apparently were not elucidated in the evidence; but 
their receiver was permitted to draw out that amount. They 
are now seemingly’ endeavouring to take advantage of their 
own sharp practice. At that time they had two courses open to 
them, either to accept the sum on the Raja’s terms or to leave 
it in Court until their own contention was established in a suit. 
In the former event that sum would have fully satisfied 
this bond; in the latter event that sum would have 
gone in full or partial satisfaction of any decree they might 
have obtained; and their claim at that time was fast ap- 
proaching the maximum limit of Rs. 68,000. What they did 
was neither; but having succeeded somehow or. other in 
drawing out the money they now contended that it was a 
simple part payment, and that they have a fresh start before 
their claim can amount up to that maximum. In this view 
they could now get nothing more than a decree for Rs. 23,000, 
odd and no interest whatever could be allowed on this sum. 


Mr, Justice GHOSE agreed with this view. 


In consequence, however, of the difference of opinion as to 
the construction of the Regulation the case came before the 
Chief Justice who expressed concurrence in the view of 
Mr, Justice PARGITER. He pronounced no opinion as to 
the effect of the proceedings under section 83, Transfer 
of Property Act. In the result the appeal was dismiss- 
ed. Hence this appeal by the plaintiffs to His Majesty 
in Council, 


Leslie DeGruyther, K. C. (with him D. Hddts), for the ap- 
pellants, submitted that in 1793, Regulation XV of 1793, was 
passed dealing with similar subjects. (Section 2 read). Section 
6 was in terms directed to accumulation of interest, and so also 
was section 7. By these sections the debtor was protected 
against the accumulation of interest, and not against the 
amount. Next came Act XXVIII of 1855, which removed all 
restrictions on rate of interest and left the parties free to 
contract about the rate of interest subject only to the general 
principle that a contract executed under undue influence was 
voidable. But the rule of damdupat prevailed in some parts, 
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The leading case on the application of the rule of damdupat 
= Dhondi Jagannath v. Narayan Ram Chandra, [1863] 1 Bom., 
H. Ct. Rep., 47. 

The rule as explained there was that by Hindu Law the 
amount recoverable at any one tíme for interest or arrears of 
interest could not exceed the principal; but if the principal 
remained outstanding and the interest were paid in small 
sums from time to time there was xo limit to the amount 
which might thus be received in respect of interest. The 
view was affirmed in several later cases in Bombay. 

-This case was followed in Calcutta in 

Nobin Chunder Bannerjee v. Romesh Chunder Ghose, [1887] L L. Ra 


14 Cal., 781, 787, 790. 
Shama Charan Misser, &c,, V. Chunt Lal Marwari, |1898] I. L. R, 
26 Cal, 238. 


This was the true rule of Damdupat and was embodied in 
Regulation III of 1872. Section 6 of this Regulation was 
amended by section 24 of Regulation V of 1893. 

The terms of the Regulation did not fix any definite rate 
of interest. The creditor must charge and recover cent. per 
cent. The intention of the Legislature was to prevent the accu- 
mulation of interest, vide section 6, clause (a), clause (6) and 
the illustrations, ) 

As regards the deposit that was taken out, an objection 
was raised at the time that the amount was not sufficient. 
If the present contention was right, it was not sufficient. The 
mere fact of taking the deposit out would not amount to 
estoppel under the circumstances of this case. In fact this 
point had never been tried in the courtsin India. There was 
no issue. The parties did not go into the matter. No evidence 
was given on what terms the deposit was withdrawn. Under 
section 83, Transfer of Property Act, the deposit ought to 
. have been made in a court which had jurisdiction and which the 
court of the Subordinate Judge of Dumka had not. The 
ground had been put here for the first time. Satisfactory 
explanation might have been offered if the issue had been 
clearly raised at the trial. This Court was not in possession of 
all the facts bearing on that new contention, and ought not 


to decide the appeal on that ground. 
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Kenworthy Brown.—The deposit was made under section 
83, Transfer of Property Act. It could be taken out only if 
the creditor accepted it in full discharge of the mortgage. 

Dal Singh v, Pitam Singh, [1902] L L. R 25 Alb, 179. 

The point was present to the minds of the parties. It 
was covered by the general issue. The intention of the Le- 
gislature in passing the Regulation was to restrict the rights 
of the money lender and protect the simple and less civilized 
people from the usurers. 

L. DeGruyther in reply. 

There was no petition presented to the court accepting 
the deposit. In fact it was proved that the appellants had 
demurred to the sufficiency of the amount. The mortgage- 
deed was not deposited by the creditor under the terms of 
section 83. 


[Sir Arthur Wilson :—Must it not be presumed that the 
deposit was taken out in the only way in which it could law- 
fully taken out unless you show to the contrary ?] 


L. DeGruyther -—In view of the circumstances of this case 
that presumption ought not to be made, The point was not 
decided by the courts below. If mere withdrawal operated 
as an estoppel the point would certainly have been raised. 


The judgment of their Lordships was delivered by 


LORD ATKINSON.—This is an appeal from a decree of the 
High Court of Judicature at Fort William in Bengal, dated 
the 14th January, 1905, affirming a decree of the Sub- 
ordinate Judge of Dumka, Sonthal Perghunnahs, dated the 
4th September, 1901, by which the suit of the plaintiffs 
(the appellants) was dismissed. The facts, so far as it is 
necessary to state them, are as follows. 

On the 27th July, 1885, Raja Udit Narayan Singh, since 
deceased, executed a mortgage of his taluka of Kasba in ` 
favour of one Harbhakt Das, now also deceased, for a sum 
of Rs. 34,000, bearing interest at the rate of 1 rupee per cent. 
per mensem. The mortgage deed contained a provision 
that, on default being made in the payment of interest at 
the stipulated dates, compound interest should be charged 
at the same rate, 4, e. 12 per cent. per annum. At the date 
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of the mortgage, the mortgagee carried on the business of 
cloth merchant and money-lender at Bhagalpur and Calcutta 
in partnership with the first three appellants. On the 3rd 
January, 1895, Harbhakt Das executed to his partner, the 
first appellant, a mortgage of the mortgaged lands and the 
money sued thereon. On the 11th June, 1896, he executed 
a similar mortgage in favour of Bansidhar Marwari, the 
second appellant. Harbhakt Das afterwards died, leaving 
the fourth appellant, his only son, him surviving. During 
Harbhakt’s life-time disputes arose and suits were instituted 
between him and his co-partners in reference to the business 
of the partnership, and especially in reference to their res- 
pective interests in the moneys secured by the above-men- 
tioned mortgage of Raja Udit Narayan Singh. The respond- 
ents are the widow and adopted son of the Raja, and a 
second encumbrancer on the mortgaged land. 


Default having been made in the payment of the interest, 
compound interest became payable and was claimed by 
the mortgagee. Large sums were from time to time paid 
by the mortgagor in discharge of it, and ultimately, on the 
27th October, 1890, arrears of interest, amounting to Rs. 
11,829-14-6 were discharged by a payment of Rs. 2,606-11-6 
in cash and the execution by the mortgagor of a new bond 
(rukka) for Rs. 9,223-3-o0 with interest at the same rate, f. e. 1 
rupee per cent. per mensem, The interest which had accrued 
due up to this date, and was discharged by payments in cash 
and the execution of the above-mentioned rukka amounted 
altogether to Rs, 23,403-15-6. 


Towards the end of July, 1895, the mortgagor, being 
anxious to redeem the mortgage, sent one Banwari Lal 
Panrey to the mortgagee to tender to him a sum of some- 
thing over Rs, 44,000 in full discharge of the only amount 
the mortgagor alleged to be then recoverable on his bond. 
This particular sum was fixed upon because it amounted to 
the difference between Rs. 68,000 (double the principal sum 
advanced) and the amount already paid in respect of interest ; 
and the contention of the mortgagor was that, under section 6 
of Regulation II of the Sonthal Pergunnahs Settlement Re- 
gulations, 1872 (as amended by Regulation V of 1893) which 
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would admittedly apply to any suit brought to recover this 
interest, the most that could be recovered from him was 
Rs. 34,000, a sum equal to the principal money lent. The 
decision both of the Subordinate Judge and of the High 
Court turned upon the construction of this Regulation. 


Banwari Lal, whose evidence is uncontradicted, states 
that Harbhakt Das had no objection to receive the money 
apparently in full discharge, and to give a receipt for it; but 
that, on the witness’s insisting on obtaining delivery of the 
bond, with the receipt endorsed on the back of it, in exchange 
for the money, Harbhakt Das stated that his partners had 
the bond, that they were on bad terms with him, and that he 
could not obtain possession of it. The witness states that he 
thereupon refused to pay the money, and that Harbhakt Das 
asked him to deposit it in court. The mortgagor according- 
ly presented a petition to the Court of the Subordinate Judge 
of Dumka, under the provisions of section 83 of the Trans- 
fer of Property Act, 1882, praying for liberty to deposit in 
court, in favour of the persons entitled to the mortgagee’s 
interest, the sum of Rs, 44,596-0-6, and for a return of the 
bond. Upon this petition an order was, on the 17th August, 
1895, made to the following effect :— 


“ Apparently the suit, if put in, would not be barred, the amount 
will be received under section 83, Act IV of 1882, and deposited, and a 
written notice will issue to the mortgagee to take the amount.” 


In paragraph 7 of the plaint in the present suit it is 
stated that the Court of the Subordinate Judge issued a 
notice to the plaintiffs requiring them to take out the sum 
deposited. It is further stated, in paragraph 8, that the plain- 
tiffs, on receipt of this notice, informed the Sub-Divisiona] 
Officer of Dumka that the amount deposited was insufficient, 
that an erroneous calculation had been made, and requested 
him to require the mortgagor to deposit the balance of the 
money due over and above the sum lodged. 


It is not now disputed that the mortgagor was entitled 
under this Act to make the deposit, and that, upon his doing 
so, the rights of the mortgagee, or those representing him, 
were as follows. He was entitled, on presenting a petition 
(verified in the manner prescribed) stating the amount due on 


VOL. vi.) PRIVY COUNCIL. 623 


the mortgage and his willingness to accept the money 
deposited in full discharge of this amount, and, in addition, 
on depositing in the court in which the money was lodged 
the mortgage deed, if then in his possession or power, to 
apply for and receive the money. And, under section 84 of 
the Act, interest on the principal moneys ceased to run from 
the date of the tender, or as soon as the mortgagor had 
done all that has to be done by him to enable the mortgagee 
to take the money deposited out of court, as the case 
might be. 


The money deposited was permitted to be in court till 
the 23rd September, 1896. It was then, by some manceuvre 
or contrivance, upon which the appellants, for reasons best 
known to themselves, have deliberately abstained from letting 
in the light, drawn out by their agent, and applied to their 
own use. In the statement of account attached to their 
plaint the appellants, no doubt, credit the respondents with 
the sum so drawn out as a payment made on the day on 
which it was drawn out, but interest was charged at the rate 
of 12 per cent. for the eleven months on the entire sum shown 
to be due on the 17th August, 1895. 


On the 7th February, 1900, the suit out of which this appeal 
arises was instituted, praying for the recovery of Rs. 33,698-9-0 
—of which Rs, 22,859-5-0.is the balance that remained due at 
the time when credit was given for the sum paid in, the 
remainder representing compound interest, calculated from 
that- date till the commencement of the action—and, in 
default of payment, for the sale of.the property mortgaged. 


The only information given by the appellants as to the 
steps taken by them to draw out, in violation of the above- 
mentioned provisions of the Transfer of Property Act, the 
money deposited, is contained in paragraphs 9 and rọ of 
their plaint, and in the evidence of Ram Chandra Marwari, 
the principal plaintiff. From the former it appears that the 
appellants presented a petition to the High Conrt at Fort 
William for the appointment of a receiver for the withdrawal 
of the money from the Court of the Subordinate Judge ; that 
on the 26th June, 1896, an order was made on this petition 
appointing a receiver with all the powers conferred by section 
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503 of the Civil Procedure Code ; and lastly, that the receiver 
so appointed, after various attempts, at last succeeded in with- 
drawing the fund from court. But neither the petition nor 
the order is printed in the record, nor is any information 
afforded as to the precise nature of the persistent and, unfortu- 
nately, successful efforts of the receiver to defeat the law, 
while the evidence of Ram Chandra Marwari contains many 
important admissions. In the course of his cross-examination 
this witness says that in his petition to the High Court he 
stated— 

“that in the latter part of July, 1895, the Raja was prepared to pay 
the whole amount due on the bond in suit, but that Harbhakt prevented 


his paying it, and that thereupon the said Raja had deposited the money 
in the court of the Subordinate Judge of Dumka.” 


No doubt he states in his cross-examination that he did 
not in his petition “admit thatthe Rs. 44,000 deposited by 
the Raja was in full payment of our dues.” 


It is apparent from this evidence that the receiver was 
appointed solely because Harbhakt and his partners, owing 
to their quarrels, would not join in an application to draw out 
the money deposited. There is nothing to show that the 
receiver was clothed with any right or authority in reference 
to the money, or the withdrawal of it from court, other than, 
or different from, that which belonged to those on whose 
behalf he was appointed. As they were bound to comply 
with the requirements of the statute under which it was paid 
into court, so was he. It was not contended, it could not 
be contended with any show of reason, that either the High 
Court or the Subordinate Judge had, save with the consent 
of the mortgagor or his representatives, any jurisdiction 
to permit the money deposited to be drawn out of 
court on any terms other than those imposed by the 
statute. There is no proof that either of those courts ever 
made an order purporting to exercise such a power, while 
there is not a particle of evidence to show that the mortgagor, 
or those who succeeded him, ever gave any consent, express 
or implied, to the money being drawn out in part discharge, 
as opposed to full discharge, of his, or their, liability on 
the bond. There is no proof that any demand was made 
on the mortgagor after the money was paid into court, and 
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it is admitted that nothing was paid in respect of the mort- 
gage, either for principal or interest, since that date. It is 
not suggested that the present is not the first suit instituted 
to recover any -portion of it. In the cross-examination of 
Ram Chandra Marwari the following passage occurs :— 

“When notice was sent us of the deposit, we sent a petition of 
objection to this Court. We did not get any reply to this objection. 
I have not filed a copy of the objection, nor have I called for the original.” 

This is the only evidence going to show that any objec- 
tion was made to accept the sum of Rs. 44,000 in full dis- 
charge of the mortgage debt. Yet after a delay of close 
upon 414 years—ie,, from the 17th August, 1895, the date 
of the deposit, till the rst February, 1900, the date of the 
institution of this suit—and in face of this evidence, Mr. De- 
Gruyther, on behalf of the appellants, invites their Lord- 
ships, notwithstanding the state of ignorance of the actual 
facts in which his clients have deliberately left them, to 
assume that the deceased Raja assented to the receivers 
drawing the money out of court, in part satisfaction of the 
former's liability—because, it is said, the receiver could not 
have obtained it otherwise without violating tne law—or, if 
not, to send the question back for further enquiry to the 
Subordinate Judge. 


In their Lordships’ opinion they can make no such 
assumption as that suggested. The assumption which they 
are entitled to make, and indeed bound to make, is precisely 
the opposite. The Act provides that money lodged, as this 
was, “in full discharge ” of a liability can only be drawn out 
by a creditor in full discharge of that liability. The agent 
of the appellants appointed ad foc drew out this money. 


It is for them to show that he acted under such conditions 
that the statutory result does not follow from his act. If 
they fail to do this, as they have failed in the present case, 
then there is nothing to defeat or modify the operation of 
the statute, and the consequences must be those which it 
prescribes. Mr. De Gruyther objected to their Lordships 
considering .this question, on the ground—quite legitimate 
if well founded—that the defendants rested their defence 
solely on section 6 of the above-mentioned Regulation, and 
that the question of the circumstances under which the 
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receiver drew out the money, or the legal consequences of 
his doing so, was not in issue in the suit. 


It is quite true that no issue has been framed in which 
the fact of the withdrawal is specifically mentioned. But the 
second issue is quite wide enough to cover it. The issue 
runs thus :— 

“ Are the plaintiffs entitled to recover more than Rs. 68,000, the 
amount they admit having received ?” 

This issue, as framed,’ leaves it open to the defendants 
to contend that the plaintiffs are not entitled to recover 
more than Rs. 68,000, either because section 6 prohibits it 
or because they have received “in full discharge” the sum 
paid into court. And in the statements contained in para- 
graph 7 of the written statement of the first defendant, and 
in paragraph 5 of that of the second defendant, as well as 
in the evidence of Ram Chandra, Bansidhar, and Banwari 
Lal, it is distinctly put forward that the sum of Rs. 44,000 
was tendered by Banwari in full satisfaction of the bond, and 
that both Harbhakt and Ram Chandra were, apparently, will- 
ing to accept it as such. 


In the memorandum of appeal filed in the High Court 
by the appellants, the second of the three grounds of appeal 
against the decision of the Subordinate Judge set forth runs 
as follows :— 


2— For that the Court below has erred in holding that the receipt of 
the amount already paid operated as bar to the recovery of the amount 
in claim. 

It cannot, therefore, be contended that the plaintiffs had 
not notice that the receipt of the money deposited would be 
relied on as a defence. 


Their Lordships are therefore of opinion that the plaintiffs 
must be held bound by the act of their agent with all its re- 
sults; that if he has omitted to perform any of the conditions 
necessary to entitle him, on their behalf, and for their use 
and benefit, to draw this money out of court, they cannot 
rely upon his default in this respect, to escape from the conse- 
quences which would, of necessary, have followed the with- 
drawal, if everything prescribed by the statute had been 
rightly done; and that the money drawn out must, therefore, 
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be held to have been drawn out in full discharge of the mort- 
gagor's liability. The sum now sued for is, consequently, not 
due, and the suit must accordingly be dismissed. 

The conclusion at which their Lordships have arrived on 
this point is in itself sufficient to dispose of the appeal, and 
renders it unnecessary for them to express any opinion on 
the proper construction of section 6 of the 3rd Sonthal Per- 
gunnahs Regulations. They will, therefore, humbly advise His 
Majesty that the appeal should be dismissed. 


The appellants must pay the costs of the appeal. 
_ Sanderson & Co., solicitors for the appellants. 


T, L. Wilson & Co. solicitors for the respondents. 
B. D. Appeal dismtssed, 
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Registration Act (ITI of 1877), sections a1, 22, 76—Refusal to register— 
Suit to enforce registration— Sufficient to identify the samm 
Jaidad— Scope of section ar—Letter relating to tmmoveable property. 
The provisions of section 21, Registration Act, are positive and im- 

perative, and not merely directory. 

The object of registering a document is to give notice to the world 
that a document has been executed and is in force. The object of the 
statute would be to a great extent nullified and innocent persons would be 
exposed to great hardship and loss if the words could be treated as 
purely directory. 

Hence, where a letter purported to transfer immoveable property and 
was presented as a non-testamentary document for registration which was 
refused on the ground that itcontained no description of the property 
“sufficient to identify the same,” /e/d that the refusal was under the 


circumstances proper. 
FIRST APPEAL against the decree of Babu Srish Chandra 
Basu, Subordinate Judge of Ghazipur. 


Suit to enforce registration. 
X F. A. No. 349 of 1907. 
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The material facts will appear from the judgment. 
The defendant appealed. 

Govind Prasad, for the appellant. 

Abdul Raoof and Ghulam Mujtaba, for the respondent. 
The Judgment of the court was deliverd by 


Knox, A. C. J.—This appeal is from a decree passed by 
the Subordinate Judge of Ghazipur in a case in which one 
Muhammad Zubair, the respondent in this appeal brought a 
suit under section 77 of Act No, III of 1877, to have it de- 
clared that a letter, dated the 30th of September, 1906, written 
by Musammat Khudija Bibi is genuine and should be regis- 
tered. The letter is to be found in the judgment of the court 
below, page 8 of the Paper Book. In that letter Musammat 
Khudija Bibi writes as follows :—“ I am disgusted with all 
that I got from my father and mother and whatever property 
you have transferred in my name. All those properties are 
yours, you are their owner. You may do with them as you 
like and profit by them. I give the property to you with my 
pleasure and have made you its owner.” The lady died on 
the 4th of October, 1906, just four days after'the letter was 
written. Muhammad Zubair took the letter to the Sub- 
Registrar of Ghazipur and wanted it to be registered. The 
Sub-Registrar being of opinion that the property mentioned 
in the deed was not described in such a way as may be suffi- 
cient to identify the same, refused to register it. Muhammad 
Zubair went up in appeal to the District Registrar of Ghazi- 
pur. That officer too looking at the document found that 
the description of the property mentioned therein was ex- 
tremely vague and insufficient for the purposes of identification 
and refused to order registration of the document. This order 
of refusal was passed on the 6th of June, 1907. On the 4th 
of July, 1907, Muhammad Zubair filed in the court of the 
Subordinate Judge of Ghazipur the suit out of which this 
appeal has arisen. One of the pleas’ set up by the defendant 
was that the letter in question does not contain a sufficient 
description of the property and therefore having regard to 
the provisions of section 21 of Act No. III of 1877, could not 
be registered. The lower court over-ruled this contention 
holding that while the letter certainly does not give any 
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description of the property there is ample evidence on the 
record to show what property is meant. It says: “The letter, 
though it does not describe in detail the property, yet is 
not ambiguous. It conveys all the property possessed by 
Musammat Khudija Bibi. The Khewats filed show what 
are those properties. It is not as if the property cannot be 
identified. She describes it sufficiently for all purposes of 
identification, namely, the three sorts of properties, “(1) in- 
herited from her father, (2) from her mother, and (3) trans- 
ferred by her husband to her.” The defendant appeals 
against .the decree of the lower court. The first two grounds 
set out in the memorandum of appeal have not been argued 
before us. The ground which was argued, although not 
specificaly set out in the memorandum of appeal, was that 
the letter does not contain a description of the property dealt 
with sufficient to identify the same and therefore is not a 
document, which could, having regard to the provisions of 
section 21 of Act No. III of 1877, be accepted for registration. 
It is true that in the course of the argument addressed 
to us the learned vakil for the respondent adopted as one 
of his arguments in the case that the letter does not show 
by itself that the property to which it refers is immoveable 
property and sought to bring the document within the 
provisions of section 18, clause (f). But in our opinion this 
contention cannot be sustained. The word which is used in 
the translation for property is in the original “zatdad” and 
our experience is that this word is used for immoveable 
property and when used for moveable bas prefixed to it some 
word like mankula showing that it is not to be read in its 
original meaning. We have no doubt that the docu- 
ment is a non-testamentary document relating to immovable 
property. The law requires that no such document shall 
be accepted for registration unless it contains a description 
of such property sufficient to identify the same. The learned 
vakil for the respondent contends that the description given 
in the letter is sufficient or at any rate can be made sufficient 
by reference to other documents. We have not to consider 
in this particular case what is intended by the words “ suffici- 
ent to identify.” Section 22 of Act No. III of 1877, as 
amended by Act No. XVII of 1899, provides that where it is, 
in the opinion of the Local Government, practicable to 
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describe lands by a reference to Government map or survey, 
the Local Government may by rule require that such lands 
shall for the purposes of section 21 be sodescribed. The 
Local Government of these provinces has issued a rule which 
does require that lands shall be described by giving in their 
case the name of the village, pargana, tahsil and the revenue 
district in which the parcel of the land is situated. This rule 
has the force of law—-vide section 69. It was published in 
the Local Gazette of 1897 and can be found in that Gazette, 
vide part I, p. 50, rule 116, or in the Registration Manual, 
part H, rule 117. None of the information required by this 
rule has been given in the present case. It appears to us 
that the Sub-Registrar and the District Registrar were, as the 
court also finds, right in refusing to register the document 
on the ground that the description of the property given in 
it was not sufficient to identify the same. The learned vakil 
for the respondent wished to bring to his aid certain AAewats 
which are on the record and which he says contained infor- 
mation such as is required by rule 117. Those Ahewats were 
not filed along with the plaint, and though they are endorsed 
as “admitted against the defendants” there is nothing to 
show that they refer to the property to which the letter re- 
lates, the prayer of the plaint still remains that the letter and 
the letter only be registered. The subordinate Judge in his 
decree only mentions the letter and says nothing about the 
khewats. We are satisfied that the document, which the re- 
spondent seeks to register did not and does not contain a de- 
scription of the property sufficient to identify the same and 
that the provisions of rule 117 have not been complied with. 
It is not easy to understand how the court below holding 
this view regarding the document arrived at the conclusion 
that he can grant a decree in respondent’s favour. The Civil 
Court could only do what the registrar could have done. We 
can find and have been referred to nothing in the law where- 
by his powers in this respect have been amplified. But it is 
contended that the provisions of section 22 are merely direc- 
tory and that if the Legislature intended to shut out all docu- 
ments to which it would apply, it would have added some 
words to show that a document faulty in this respect is null 
and void. In reply tothis argument we have only to quote 
the words used in section 21. They are positive and 
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imperative and do not admit of an inference that they are mere- 
ly directory, nor is it difficult to understand why they should 
be as imperative as they are. The object of registering a 
document is to give notice to the world that such a document 
has been executed and is in force. Persons who may seek to 
acquire any property covered by such an instrument are 
entitled to have the instrument so clearly worded that they 
can, while searching the registers, come upon the deed 
quickly and have no doubt as to its contents. The object of 
the statute would be to a great extent nullified and innocent 
persons exposed to great hardship and loss if they could be 
treated as purely directory. We were referred to a large 
number of rulings, but they may broadly be divided into two 
classes. They were rulings dealing in effect with documents 
which ought not to have been registered but had been regis- 
tered or with documents which were in dispute between the 
parties who were acquainted with the history and might 
reasonably have known what property was referred to. No 
case exactly in point was cited to us. There was nothing 
brought before us which would justify our over-riding the 
clear provisions of the Act. We therefore allow this appeal, 
set aside the decree of the lower court and direct that a copy 
of this judgment be sent through tne District Registrar to 


‘the Sub-Registrar concerned. The appellant will get his 


costs in all the courts including in this court fees on the 
higher scale, 


Appeal allowed, 
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ISHTIAQ AHMAD AND OTHERS 
VERSUS 


SAIYID MASSAOD AHMAD AND ANOTHER.* 


Muhanuadan Law—Safjadaknashin—renoval of— Civil Procedure 
Code (Act XIV of 1882), section 539. 

The provisions of section 539 of the Code of Civil Procedure do not 
authorise a court to remove a Savjadainashin from his office even in case 
of breach of trust. The possession and custody of property is inseparable 
from the office of Sajjadahnishin. It is impossible to appoint a new 
trustee and vest the wakf property in him. 


In a suit filed under section 539 of Act XIV of 1882 for the removal 
of a Shajjadanashin, when the court finds that he cannot be removed 
from his office, the court has also no power to order the Sagjadahnashin 


- tofumish accounts and to issue an injunction restraining him trom 


alienating the property. 


FIRST APPEAL from the decree of L. G. Evans Esq, 
District Judge of Saharanpur. 


Suit for removal of Sagradahnashin. The court below 
dismissed the suit. 


Plaintiffs appeal. 


Sir Walter Colvin (with him Sundar Lal and Surendra- 
nath Sen), for the appellants. 


Ghulam Mujtaba, for the respondents, 


The judgment of the Court was delivered by 


BANERJI, J.—This was a suit instituted by four Muham- 
madans under the provisions of section 539 of the Code of 
Civil Procedure. The plaintiffs alleged that there had been a 
dedication by the Moghul Emperors to the shrine of Hazrat 
Abul Mauli Saheb, that the defendants were the Superintend- 
ents or Managers of the waqf and as such bound. to spend 
the entire income on the expenses of the shrine, that they had 
dishonestly appropriated a greater part of the income of 
the waqf property to themselves, spending only a small 

© F, A. No. 46 of 1906, 
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sum on the purposes of the wag, and permitted the shrine 
and houses appurtaining to it to fall into ruin. They prayed 
that the court might appoint new managers and vest the 
property in the persons so appointed, that the court might 
also require the defendants to render an account of the in- 
come and expenditure for five years preceding the institution 
of the suit, and that necessary rules should be made for the 
management of the wagf property. The original grant is 
not forthcoming, but a document which appears to have 
been issued about the year 1748 has been produced. It recites 
a dedication by Nawab Roshan-ul-dowlah (a governor under 
the Emperor Muhammad Shah) to Shah Abul Maoli of 
the property in question. Numerous confirmations by 
subsequent rulers of the original grant have also been pro- 
duced on behalf of the defendants extending from 1758 to 
1815. The last is a parwanah under the seal of the Col- 
lector of the Saharanpur District, Northern Division, dated the 
15th May. 1815. It appears pretty clear from the documents 
that for a long period the eldest son in succession occupied 
the position of Sagyadahnashin of the shrine. The first was one 
Shah Muhammad Bagar who was succeeded by his eldest son 
and so on in succession until about a hundred years ago. On 
the death of Shah Muhammad Kabir, his two sons, namely 
Shah Ghulam Muhammad and Shah Ghulam Maoli suc- 
ceeded as Sajsjadahnashins. They managed to get the 
wagf property divided between them, one taking 10% villages 
and the other 1134 villages. This sub-division has been 
recognised in the various sanads and is continued down to 
the present time. The nature of the wagf can only be 
inferred from the documents produced and from the un- 
doubted facts that the descendants of Shah Abul Maoli have 
all along remained in possession of the wagf property. A 
fair inference to be drawn from the documents as to the 
nature of the wagf is that it was intended thereby to per- 
petuate the memory of Shah Abul Maoli, to pay the ex- 
penses‘ of maintaining his tomb and shrine with their appur- 
tenances, to provide for the entertainment and expenses 
of the darweshes and visitors and the performance of #rs and 
other religious ceremonies including the maintenance and 
support of the Sajjadahnashin for the time being and his 
family. Whether or not it was legitimate, having regard to 
88 
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the original dedication, to divide the property as it was divided 
on the death of Shah Muhammad Kabir, is a question which 
it is now too late to entertain. The division took place at 
least one hundred years ago and has been maintained 
up to the present time. A number of issues were dealt 
dealt with by the court below on some of which it is 
unnecessary for us tO express any opinion having regard 
to the view we take of the case. Section 539 of the 
Code of Civil Procedure provides that in the case of a 
breach of any express or constructive trust created for 
public, charitable or religious purposes or whenever the 
direction of a court is deemed necessary for the administra- 
tion of any such trust, any two persons after obtaining the 
prescribed consent may institute a suit to obtain a decree 


of the nature specified in the section. We have to consider 


whether or not in the present case there was an express or 
constructive trust created for public, charitable or religious 
purposes within the meaning of section 539. The Sajadah- 
nashin for the time being is certainly not a trustee merely. 
We shall later on consider what his position really is. 
Beyond all question, for a great number of years the Sagyadah- 
nashin for the time being has been in the habit of expending 
a considerable portion of the income of the wag/f property on 
the maintenance and stipport of the Sezyadahnashin and 
his family. No particular exception seems to have been 
taken to his doing so, and on the evidence before us there is 
nothing to suggest that it was contrary to the nature of the 
wagf and the intention of the donor that a large part of the 
income of the property should be expended in this way. It 
is quite impossible for this Court to say how much should 
be expended on the Sayjadahnashin and his family, and 
how much on the other objects of the wagf The Sajadah- 
nashin is certainly not a mutwalli only, he is also a spiritual 
preceptor. In him the spiritual line of his ancestor is 
supposed to be continued. He is the exponent of the 
particular doctrine orginated by the saint. The position of 
a Sagjadahnashin has been considered in MoAtuddin and 
another v. Saytduddin, (1) and the Secretary of State for 
India tn Council v, Mohiuddin Ahmad (*). It seems to us 


(1) [1893] I. L. R., 20 Cal, 810. (2) [1900] L L., R., 27 Cal, 674. 
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that even if we were satisfied that there had been a breach 
of trust, we would be unable under the provisions of section 
539 in the present case to remove the Sajyadahnashin 
from his office, The possession and custody of the pro- 
perty is inseparable from the office of Sagyadahnashin, It 
would be impossible to appoint new trustees and and vest 
the wagf property in them; in other words, we think 
that section 539 does not meet the circumstances of a case 
like the present. If the Sazjadahnashin for the time being 
alienates or attempts to deal with the wagf property in an 
illegal way, there may be means by which he can be restrain- 
ed. In the present case there is some evidence that the 
mother of one of the defendants, (who is one of the Sasadizh- 
nashins) alienated part of the wagf'property. There is also 
some evidence that part of the income of the wagf is being 
applied to keep down the interest of a mortgage of private 
property made by a former Sajyadahnashin. There may 
perhaps be some ground for these allegations, but the present 
suit is a suit solely under the provisions of section 539, 
and in our judgment having regard to the nature of the 
wag?, it is impossible for us to make the decree claimed by 
the plaintiffs. In the course of the argument it was practically 
admitted by Sir Walter Colvin that he could not ask the 
court to remove the Sasyadahnashins or to appoint new 
trustees vesting the property in them. But he suggests that 
the court might order the defendants to furnish accounts, 
and that an injunction might issue restraining the defendants 
from alienating the property and directing them to maintain 
the shrine and its appurtenances in proper order. We think 
that this would be going altogether outside the scope of 
section 539. No doubt in a case in which a court had 
- power to divest the old trustees of the property and to 
vest it new trustees, it would have power to settle a 
scheme for the future management of the trust and possibly 
also to require some sort of accounts to be given by 
the old trustees. But in a case like the present where we 
have no power to appoint new Sasjadahnashins, we certainly 
. think that we would be straining the intention and meaning 
of the section if we were to yield to the suggestion of the 
plaintiffs’ counsel. We may say that we agree with the 
learned Judge that there has not been sufficient evidence 
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given by the plaintiff to show that the religious observances 
have been neglected or that the buildings have not been kept 
up in fair order. The result is that we dismiss the appeal 
with costs including fees cn the higher scale. 


Appeal dismissed. 


[An application for review of this judgment was refused on the 12th 
of July, 1909.—E. D.] 


BHAGWANTI 
Versus 


JAGARNATH.* 


Afppeal—Plea of coercion and public policy to avoid saie-deed— Neither 
raised by pleadings nor in the grounds of appeal— Whether enter- 
tainadle, ` 

Held that an appellate court ought not to decide a case on a plea 
that a deed was void as it was obtained to hush up crime and was there- 
fore, against public policy where such a plea was not raised by the plead- 
ings or in the grounds of appeal to that court. 


Suit for possession of a house by cancellation of a sale- 
deed relating thereto or in the alternative for the, money 
value of the house. 


The plaintifs case was that the sale-deed executed 
by him in favour of the defendant was without consi- 
deration and that he was obliged to execute the same 
to save himself from the troubles of a criminal prosecu- 
tion instituted by the defendant and then pending against 
him. The defendant pleaded that the deed was one for 
valid consideration The court of first instance dismissed 
the suit. The lower appellate court decreed the plaintiffs 
appeal, holding that the sale-deed had been executed 
to stifle the criminal prosecution and was therefore void 
under section 23 of the Indian Contract Act, as being against 
public policy. The facts found by the court below relating to 
the prosecution and the execution of the sale-deed were these.— 
On account of prevalence of plague in the locality the defen- 
dant who was plaintiffs tenant left his house and made over 
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certain things to the plaintiff for safe custody in 1902. On 
his return the defendant claimed his things which the plain- 
tiff refused to give up. The defendant thereupon lodged a 
criminal complaint against the plaintiff in October 1902. 
The parties however settled the matter in this way :— Of the 
Rs 800 found due by the plaintiff to the defendant on account 
of the things alleged to have been left in safe custody by the 
latter, Rs. 475 were set offon account of a debt which the 
defendant owed to the plaintiff. The plaintiff executed a 
Aundt for Rs. 225 in favour of a third person and for the 
balance of Rs. 100 executed the sale-deed for his house now 
in dispute. The sale-deed was executed on the 28th October, 
1902. An application was made to the criminal court on the 
29th October, 1902, and the complaint was struck off on the 
‘4th November, 1902. The plea as to the voidability of the 
deed as having been obtained by coercion and as to its being 
against public policy was, however, not raised by the pleadings. 


The defendant (represented by Musammat Bhagwanti) 
preferred a second appeal to the High Court. 


Muhammad Ishaq, for the appellant, contended that the 
plea that the sale-deed was bad as its object was to stifle the 
criminal prosecution was not taken in the court of first in- 
stance. This plea ought not to be allowed to be raised for 
the first time in appeal. 

Gobardhan v. Jai Kishan, [1900] 1. L. R., 22 AIL, 224, 230. 

The sale was not bad under section 23 of Act IX of 1872 
as the consideration here was Ks. 100 due to the defendant 
from the plaintiff. The sale-deed says nothing about the 
prosecution. The law was that when there was a good con- 
sideration the mere fact that there was a crimi nal prosecution 
and that the prosecution was dropped, did not make the 
agreement illegal. 

Flower v. Sadler, [1882] 10 Q. B. D., 572, 574. 

Ward v. Lloyd, [1843] 7 Scott. N. R., 499, 504. 

Kessowji v. Hurjiwan, [1887] 1. L. Rẹ 11 Bom., 566, 572. 

Dalsukhram v. Charles De Bretton, [1904] L L. R., 28 Bom., 326. 

It was descretionary with the court to grant a relief such 
as was prayed for in the case. Looking to the plaintiff's 
conduct he was not entitled to the relief in view of section 
39, Specific Relief Act. 
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Faish-ud-din v. Karamat-ullah, [1888] 8 A. W. N., 128. 


If the Court, however, thought it proper to grant the re- 
lief the plaintiff should be made to give back the consideration 
in view of section 41 of the Specific Relief Act. 


Surendra Nath Sen, for the respondent, submitted that 
certain sum was due to the defendant by the plaintiff and 
the criminal case was instituted on 15th October, 1902. The 
offence was that of embezzlement which was not compound- 
able. The sale-deed was executed on the 28th October, 1902, 
and the next day the prosecution was withdrawn. If, there- 
fore, part of the consideration for the sale-deed was an 
agreement to drop the criminal prosecution, the sale was 
against public policy. 

Collins v. Blantern, Sruith’s Leading Cases, Vol. L, 369, 372. 

Keir v. Leeman, [1844] 72 R. R., 298, 311. 

Jones v. M. P. B. Building society, [1892] L. R, 1 Ch. D., 173, 185. 

So far as English Law was concerned the authorities 
supported the respondent’s contention. The Indian authorities 
were, however, not at one on this point, 

Jaikumar v. Gauri Nath, [1906] 28 All., 718, 720. 

Gobardhan v, Jai Kishan, [1900] 22 All., 276, 227. 

The cases in 

Dalsukhram v. Charles De Bretton, |1904] 28 Bom , 326, 328. 

S trangachariar v. Ramasami, [1894] 18 Mad., 189, 191. 


might also be cited. 


Ifa contract was entered into for several considerations 
and one of them was illegal the whole contract became void. 
Collins v. Blantern, supra. 


The sole point in this case was whether the plaintif had 
not asked the defendant to withdraw from the criminal case. 
Nothing was mentioned in the sale-deed about all the cir- 
cumstances that led up to the execution of the sale-deed in 
question. There was palpable misrepresentation in the re- 
cital in the deed. The consideration was described to be 
rupees one hundred received in cash. There was nothing in 
law to prevent the real nature of the consideration being 
brought to light. The findings of the lower appellate court, 
based as they were upon evidence on the record, were con- 
clusive between the parties, 
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There might be certain defects in the language in the 
plaint. Thesale-deed could not be binding upon the plaintiff, 
because it was tainted in part by a defect which rendered it 
illegal. Section 213 of the Indian Penal Code clearly laid 
down that an agreement of this kind was illegal. 


The case of 
Jai Kumar v. Gauri Nath, [1906] 28 All., 718. 


could be easily distinguished. If the consideration for the 
agreement was, either wholly or in part, to stifle the prose- 
cution, as it was found by the court below that it did, the 
agreement was certainly void. 


Muhammad [shag was heard in reply. 


The following judgment was delivered by 


RICHARDS, J.—The facts out of which this appeal arises 
very fully appear from the judgments in the lower courts, 
Both these courts have taken the same view of the facts, 
The original defendant was one Ram Autar. He left his 
village on an outbreak of plague leaving his worldly goods 
with the plaintiff. The plaintiff is said to have misappro- 
priated these goods and after Ram Autar’s return he insti- 
tuted criminal proceedings for criminal breach of trust 
against the plaintiff Neighbours intervened : it was found 
that the plaintiff was indebted to Ram Autar in Rs. 800 or 
thereabouts. The plaintiff executed undis for part of the 
debt of Rs. 800 and sold a house for Rs. 100 (the balance of 
the debt). 


The prosecution was dropped. This is the view taken 
by both the courts below of the general facts. The present 
suit was instituted to recover possession of the house. It is 
necessary to refer particularly to the pleadings. The plaintiff 
pleaded that he was induced to execute the sale-deed by 
undue pressure of a false criminal charge brought against 
him by Ram Autar and that there was no consideration of 
any kind for the deed. It must be noted that the plaintiff 
never pleaded that the contract was void because it was made 
for the unlawful consideration of hushing up a crime. 


The court of first instance finding that there was no false 
charge or undue pressure and that the plaintiff was really 
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indebted to Ram Autar to the amount of the sale price 
(Rs. 100) dismissed the suit. The learned District Judge in 
no way differs from the finding of the first çourt on the 
general facts. He finds that there was no false charge, no 
coercion and that the plaintiff really owed the Rs. 100 (the 
consideration) to Ram Autar. He however infers from the 
fact that the prosecution was dropped that the consideration 
was the restoration of the value of the misappropriated goods 
on the one side and the dropping of the prosecution on the 
other. He says the transaction is on all fours with illustra- 
tion (4) to clause 23 of the Indian Contract Act. I think 
the learned Judge rather strained the facts in favour of the 
plaintiff. I have already pointed out that the plaintiff never 
pleaded section 23 of the Indian Contract Act. Had he done 
so the finding of the court would be binding on me, 


The plaintiff made a very different case and pleaded facts 
which have been found by both courts to be false. They 
were facts which if true would have entitled him to relief. It 
is of course probable that there was a sort of an understanding 
between the parties that the prosecution would be dropped 
but it was never before the court to consider how far the 
dropping of the prosecution entered into the bargain. It 
may have been that the evidence would not have justified a 
conviction for fraudulent breach of trust. Whether the prose- 
cution had gone on or not the plaintiff would have remained 
indebted to Ram Autar in Rs. 800 until the debt was dis- 
charged or satisfied. I think the defendant is entitled to rely 
on the Ist ground of appeal to this court and that the lower 
appellate court ought not to have decided the case on a plea 
not raised by the pleadings or'in the grounds of appeal to 
the lower court. 


I allow the appeal and setting aside the decree of the | 
lower appellate court restore the decree of the court of 
first instance with costs in all courts, 


JP, Appeal allowed. 


VOL, VL]. HIGH COURT. 641 


SHEO NARAIN 
VEY SUS 
LALTA PRASAD AND ANOTHER.* | 
Civil Procedure Code (Act XIV of 1882), section 2¢g—Circumstances 
under which plaint may be treated as an application under section 244. 


Plaintiffs father took a loan from the defendant. The latter sued the 
the plaintiff and his brothers after the death of the father to recover the 
money and obtained a simple money decree in execution of which certain 
ancestral property was attached. Objection was taken to the attachment, 
but was dismissed by the two lower courts whereupon the sons appealed 
to the High Court. Pending the decision of the High Court, the plaintiff 
deposited money in court which was realised by defendant. The High Court 
held that on the true construction of the decree the property could 
not be attached and sold. 


The plaintiff then brought the suit to recover the money newly because 
of the decision of the High Court. eld that the suit was not maintain- 
able and the plaint could not be treated under the circumstances as an 
application under section 244, Civil Procedure Code. 

SECOND APPEAL against the decree of W. H. Webb, Esq., 
District Judge of Bareilly, confirming the decree of Pandit 
Girraj Kishore Datt, Subordinate Judge of Bareilly. 


Suit for money. 
The facts sufficiently appear from the judgment. 


Govind Prasad, for the appellant. 

Satish Chandra Banerji (for whom J. Phani) for the re- 
spondent. 

The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of the following facts, 
The defendants respondents advanced a loan on a promissory 
note to the father of the present plaintiff, appellant. After 
the death of the father the respondents brought a suit against 
the sons and grandsons of the deceased and obtained a simple 
money décree. In execution of that decree they attached cer- 
tain ancestral property. Objection was taken by the present 
appellant that the property was not saleable in execution 
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of the decree. The two lower courts held against him. 
An appeal was preferred to this Court, but pending the’ 
decision thereof the appellant on the oth of May, 1902, paid 
into court two-thirds of the decretal money. On the 24th of 
June, 1903, this Court held that the property attached being 
ancestral property could not be sold in execution of the 
decree on the true construction of the terms of that decree. 
The plaintiffthen came into court within three years from 
the date of the High Court’s decree merely on the ground 
that the High Court had held that the property was not 
saleable in execution of that decree. He has sued for a 
refund of the money paid by him in satisfaction thereof 
together with interest. In defence it was urged that the suit 
was barred by sections 244 and 583 of the Code of Civil 
Procedure of 1882. 

The court of first instance decided this point in favour 
of the respondents and dismissed the suit. An appeal was 
preferred to the lower court ahd it was there urged, first of 
all, that section 244 of the Code was no bar to the suit, and 
secondly, that if it were a bar, the lower court should have treated 
the plaint as an-application under that section and should 
have granted the reliefs claimec. The lower appellate court 
over-ruled this objection and held that in the circumstances 
of the case special consideration should not be shown to the 
applicant and the plaint should not be treated as an applica- 
tion under section 244. The learned District Judge also 
remarked that the suit was clearly not maintainable and 
that although the respondents raised the plea that it was 
not maintainable, the appellant did not ask the court to treat 
his plaint as an application under section 244 until it was 
about to decide the issues. 


On appeal to this Court it is urged that under the circum- 
stances the plaint ought to have been treated as an application 
under sections 583 and 244 of the Code of Civil Procedure 
of 1882, It is not disputed that section 583 of the Code is 
not applicable to the present case, but it is argued that it falls 
under section 244 of the Code. The question is whether on 
the allegations made on the plaint, the appellant is entitled 
to a refund of the money which he has already paid into 
court. The mere fact that this Court held that the property 


VOL. VL] HIGH COURT. 643 


was not saleable in execution of the decree will’ not in itself 
alone entitle the appellant to a refund of the sum which he 
paid into court. The decree is one which could be executed 
against the assets of his father. He has not come into court 
alleging that his father left no assets, or that he had applied 
those assets to the payment of his father’s debts. The court 
was asked to order a refund simply on the ground that the 
High Court held that the property being ancestral could not 
be sold in execution of the decree. On this ground alone he 
is not entitled to a refund and it would be waste of time to 
remand the case and order the plaint to be treated as deSired. 
In: our opinion the appeal must fail and is dismissed with 
costs. 


Appeal dismissed. 


NIZAM-UD-DIN 
VET SHS 
ABDUL AZIZ AND OTHERS.* 

Suit against two defendants —Decree against one—Appeal by the 

defendant made liable—No appeal against the other defendant— 

Appellate court's finding against the defendant against whom the suit 

was dismissed. 

Plaintiff brought a suit to recover money against Æ and Æ. The 
first court held that 4 was liable. 4 appealed against that decree only 
against the plaintiff and did not implead A. The lower appellate court 
held that 4 was not Hable but that X was. Held that in spite of this 
finding no decree could be passed against A the decree of the first court 
dismissing the suit against him having become final. 

SECOND APPEAL against the decree of Maulvi Muhammad 
Husain, Assistant District Judge of Aligarh, exercising the 
powers of a Subordinate Judge, reversing the decree of Babu 
Jagat Narain, Munsif of Koil, District Aligarh. 

Suit for money. 

The material facts appear from the judgment. 

Muhammad Ishaq, for the appellants. 

Shamsuddin, Satya Chandra Mukerji and Tej Bahadur 
Sapru, for the respondents. 
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The judgment of the Court was delivered by 


RICHARDS, J.—This was a suit to recover a certain sum of 
money under somewhat peculiar circumstances. The plaintiff 
says that he sold a decree to one Kali Prasad on the terms 
that Kali Prasad should retain out of the purchase money a 
sum of Rs. 500, the object being that Kali Prasad should 
go security to that extent for the plaintif. Kali Prasad 
sold the decree to Abdul Aziz. It is suggested that the 
reason for this second sale was that Kali Prasad could not 
give the security himself, and he accordingly sold the decree 
to Abdul Aziz on the same terms. The plaintiff then says 
that neither Kali Prasad nor Abdul Aziz ever went security, 
and consequently he became entitled to recover from one 
or the other of them Rs. 500. He made both parties 
defendants to the suit. The first court held that Abdul Aziz 
was liable and dismissed the suit against Kali Prasad. Abdul 
Aziz appealed. The plaintiff did not appeal, and Kali 
Prasad was not made party to the appeal. The lower 
appellate court dismissed the suit against Abdul Aziz, and 
expressed an opinion that Kali Prasad was really liable. 
It was however impossible for that court to make a decree 
against Kali Prasad because he was no party to the appeal. 
We are now asked in second appeal to make a decree against 
Kali Prasad or at least to set aside the decree of the lower 
appellate court. In our opinion we have no power to do so, 
nor do we think that the lower appellate court could have 
made a decree against Kali Prasad. The plaintiff, when his 
suit was dismissed wrongly against Kali Prasad, ought either 
to have appealed against that dismissal or at least to have 
taken some steps to bring him on the record. Instead of 
that the plaintiff allowed the decree to become final. We 
dismiss the appeal. The respondent Abdul Aziz will have 
his costs from the appellant. Other parties will abide their 
own costs. Costs in this Court willinclude fees on the higher 
scale. 

Appeal disinissed. 
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MOTI LAL 
VErSHS 
BHAGWAN DAS AND OTHERS.* 


Sale—Purchase-money partly paid—Vindors tien—Right of vendor's 
dec ee-holder to bring the property to sale in execution as his judg- 
ment-debiors property. 


Where upon a sale part of the sale consideration remains unpaid, 
the vendor has a lien on the property sold for the unpaid pupchase- 
money. But this does not entitle any decree-holder of the vendor to 
bring thé-property to sale in execution of his decree as property of his 
judgment-debtor. He may attach the unpaid portion of the purchase- 
money which is due to his judgment-debtor and enforce his lien on the 
property, but he cannot cause the property purchased by a third party 
to be sold for the recovery of the unpaid purchase-money to which he, 
as decree-holder, is not entitled. 


SECOND APPEAL against the decree of C. Rustomji, 
Esqr., Additional Judge of Agra, confirming the decree of 
Munshi Chhajju Mal, M. A., Subordinate Judge of Agra. 

Suit for declaration that a’ certain property was not 
liable to be sold in execution of a decree. 


The materia! facts of the case will appear from the ~ 


judgment. 
The plaintiff appealed. 
Benode Behart, for the appellant. 
No one appeard for the respondent. 
The judgment of the Court was-delivered by 


BANERJI, J—The respondent Bhagwan Das obtained a 
money decree against Shiam Lal, Mulchand, Sardar Singh 
and Puran Chand and in execution of that decree caused a 
house to be attached. That house had been sold to the plain- 
tiff by the guardian of the minors, judgment-debtors, on the 
oth of June 1904. The suit out of which this appeal has 
arisen was brought by the purchaser Moti Lal for a declara- 
tion that the house in question was not liable to sale in execu- 
tion of the decree held by Bhagwan Das against his judg- 
ment-debtors. The court of first š instance found that the 
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sale in favour of the plaintiff was a real transaction but that 
Rs. 417 out ofthe consideration remained unpaid and there- 
fore the vendors had a lien on the house for the aforesaid 
amount of purchase money. It made a decree declaring 
the sale to be genuine but it further declared that the decree- 
holder was entitled to realise Rs. 417, the unpaid purchase 
money by sale of the house, This decree has been affirmed 
by the lower appellate court. The plaintiff contends that 
as according to the finding of the courts below the sale in 
his favour was a genuine transaction, the house sold cannot 
be brought to sale as the property of the judgment-debtors. 
This contention is in our judgment well founded. As we have 
stated above the sale has been found to be genuine, There- 
fore the ownership of the property has passed to the plaintifi. 
If a part of the consideration has remained unpaid, as found 
by the courts below, the vendors have a lien on the property 
sold for the unpaid purchase money, but that does not entitle 
the decree-holders of the vendor to bring the property to 
salé in execution of his decree as the property of his debtors. 
He may attach the unpaid portion of the purchase money 
which is due to his judgment-debtors and enforce the lien 
on the house for the said money but he cannot cause the 
House purchased by the plaintiff to be sold for the recovery 
of the unpaid purchase money to which he, as decree-holder, 
is not entitled. We think that the courts below were wrong 
in holding that the decree-holder is entitled to realise the 
unpaid purchase money in execution of his decree by sale 
of the property which the plaintiff has purchased. We 
accordingly allow the appeal and decree the plaintiffs claim 
but under the circumstances make no order as to costs, 


Appeal allowed. 
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JUG RAM 
VERSUS 


JEWA RAM AND OTHERS. * 

Code of Civil Procedure (Act XIV of 1882), section a1a—Decree for pre- 
emption—Money not deposited within time fixed—Obligation or 
liability incurred—~No vested right in procedure—Code of Civil 
Procedure (Act V of 1908), section r48—General Clauses Act, 
(VII of 1897), section 6. 

Where a decree for pre-emption directed that the consideration for the 
sale should be deposited within a certain time which expired after the 
coming into operation of the new Code of Civil Procedure, Ae/d that no 
extension of time could be granted. 

The plaintiff had incurred an obligation or liability under the old 
Code, and it was not a matter of procedure, and having regard to the pro- 
visions of section 6 of the general clauses Act 1897, section 148 of Act V 
of 1908—the new Code of Civil Procedure—even if it is applicable to a 
suit for pre-emption, did not apply to the present case. 


APPLICATION for extension of time to pay pre-emption 
money. 
The facts sufficiently appear from the judgment. 
J N. Chaudri (with him M, L. Sandal), for the appellant. 
Parbati Charan Chatterji, for the respondent. 
The judgment of the Court was delivered by 


BANERJI, J.—The facts out of which the application has 
arisen are these :—On the 27th of November, 1908, the appli- 
cant obtained a decree for pre-emption from this Court. The 
decree directed that he should pay the purchase money, 
namely Rs. 45, within two months from that date. He was 
therefore bound to pay the amount on or before the 27th of 
January, 1909. He has not paid it but he makes an applica- 
tion for extension of time to enable him to pay the purchase 
money now. There can be no doubt, and it is not disputed, 
that under Act XIV of 1882 such an application could not 


™ Miscellaneous No. 87 of 1909. 


CIVIL. 


May, I7. 


BANERJI, J. 
TUDBALL, J. 


Banerji, J. 


CIVIL 


1909. 


JUG Ram 


Y. 
JEWa RAM. 


Banerji, J. 


648 ~ HIGH COURT. LA. L. J. R. 


be made, The only remedy which the applicant had under 
that Act was an application for review of judgment on suffici- 
ent grounds. The applicant however relies upon the pro- 


visions of section 148 of the Code of Civil Procedure, 1908, 
which enables a Court to enlarge the period fixed or granted 


by it for doing any act prescribed or allowed by the Code. We 
have grave doubts whether this section applies to a case of pre- 
emption, Further, having regard to the provisions of section 6 
of the General Clauses Act, 1897, we think that section 148 of 
Act No. V of 1908, even if it is applicable to a case like this, 
would not apply to the present case. The appellant incurred 
a liability under Act XIV of 1882 to have his suit dismissed 
on non-payment of the purchase money within the time fixed. 
That liability cannot be affected by the provisions of the new 
Code of Civil Procedure. It is true that there is no vested 
right in procedure but the question before us is not one of pro- 
cedure but ofan obligation and liability. Even if we assume 
that the applicant can invoke in aid section 148 of Act V 
of 1908, we are of opinion that there are no grounds for grant- 
ing the application. As has been stated above the applicant 
was allowed time till the 27th of January, tgcg, for payment 
of the purchase money. He states in his affidavit that he 
became aware of the decree on the 15th of January, 1909, that 
is 12 days before the date up to which he could have paid 
into court the amount of the purchase money declared to 
be payable. He did not make any payment within the 12 
days but resorted to the roundabout procedure of applying 
to obtain a copy of the decree, If he had simply communi- 
cated with his counsel in this Court he could easily have 
ascertained what amount he had to pay and on what date, 
He did not do so and no satisfactory reasons are given for his 
omission, Therefore on the merits also no case has been 
made out for permitting the applicant to pay the pre-emption 
money after the date fixed. We dismiss the application 
with costs, 


Application dismissed, 
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NATHA 
VEFSHS 
MIAN KHAN AND ANOTHER.* 


Agra Tenancy Act (II of r901, local), sections 4, 19, 21, 23, 24, 25— 
Thekadar—meaning of—Sub-lease granted by thekadar—Vol vord. 


A tenant under section 4(5), Tenancy Act, includes a thedadar, and 
within the meaning of the Act a ‘Aefadar is a non-occupancy tenant. 


A thekadar, therefore, is competent to grant a sub-lease of his hold- 
ing for a term of one year under section 25. 


SECOND APPEAL against the decree of Babu Nihal Chandra, 
Subordinate Judge of Moradabad, reversing the decree of 
Babu Birj Behari Lal, Munsif of Haveli, District Moradabad. 


Suit for declaration and injunction. 


One Loukhi and the plaintiff were to lessees of a certain 
zamindari property in mauza Mandian Tilokpur. Loukhi 
sub-let his interest in the property to the defendants. The 
plaintiff, thereupon, brought this suit for a declaration that 
the sub-lease executed by Loukhi in favour of the defendants 
was null and void. He also prayed for an injunction that 
the defendants be restrained from interfering with him in 
making collections and exercising other rights as a ¢hekadar 
in the village. The Munsiff decreed the suit, holding that a 
sub-lease by a ¢hekadar was not valid under the provision of 
the Agra Tenancy Act, 1g01. The Subordinate Judge, on 
appeal, reversed the finding of the court of first instance and 
dismissed the plaintiff's suit. The plaintiff appealed. 


J. N. Mukerji, for the appellant, contended that the sub- 
lease by a thekadar was void under the Agra Tenancy 
Act, II of 1901. Section 20 of the Act laid down that the 
interest of a thekadar was not transferable. He dismissed 
the provisions of sections 20, 21 and 23 of the Act. 


Iswar Saran (for whom Tej Bahadur Sapru), for the 
respondent, 
S. A. No. 371 of 1908, 
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The judgment of the Court was delivered by 


TUDBALL, J.—This appeal arises out of a suit brought by 
the plaintiff to obtain a declaration that the defendants had 
no right as against him and to an injunction restraining 
them from interfering with him in his management of certain 
zamindari which he held as a lessee. The facts are briefly 
as follows.—The plaintiff and his uncle Laukhi obtained a 
lease on the 4th of June, 1900, of certain proprietary rights 
for a term expiring in 1315 Fasli. On the 18th of October, 
1907, Laukhi granted a sub-lease of his half share in the 
theka to the defendants Nos. 1 and 2. The plaintiff alleges 
that they have interfered in his collection and that whenever 
he sues tenants they plead payment to the defendants 1 
and 2, He maintains that his uncle Laukhi had no power 
under the law to grant a sub-lease of his ¢hekadari rights, that 
the sub-lease therefore is void and that the defendants have 
no title and should be restrained from interfering with him. 


The court of first instance held in favour of the plaintiff 
and decreed the claim. The lower appellate court reversed 
that finding, holding that a sub-lease by a ¢hekadar was not 
void, 


The plaintiff on appeal to this Court urges that a tke- 
kadar of proprietary rights cannot under the Agra Tenancy 
Act grant a sub-lease of his rights as ¢hekadar. With this 
contention we find ourselves unable to agree. Under section 
4 (clause 5) the word “tenant” in the Tenancy Act includes a 
“ thekadar”? Under section 19 of the Act all tenants, other than 
permanent tenure-holders, fixed-rate tenants, ex-proprietary 
tenants, or occupancy tenants, are non-occupancy tenants. 
Therefore within the meaning of the Act the fhefadar is a 
non-occupancy tenant. This is also clear from the wording 
of section 20 (clauses 2 and 3) which treats of the succession 
to and transfer of tenancies. Clause (1) relates to the 
interest of permanent tenure-holders, and fixed-rate tenants. 
Clause (2) relates to the interest of an ex-proprietary tenant, 
an occupany tenant, or a mon-occupancy tenant other than 
a thekadar. In clause (3) it. is laid down that the interest 
of a thekadar is, subject to the terms of the lease heritable 
but not transferable, Section 21 lays down that where the 
interest of a “tenant,” (in the word tenant including a 
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thekadar), is not transferable he shall not be competent to 
transfer his holding, or any portion thereof otherwise than 
by a sub-lease as hereinafter provided. It is therefore clear 
that a thekadar may sub-let his holding ifthe Act provides for 
this. Sections 23 to 30 relate to sub-leases. Section 23 in clear 
language states that section 24 to section 30 shall not apply 
to leases by thekadars. The leases contemplated by this 
section apparently are those granted by ¢hekadars to tenants 
cultivating land under them. Section 24 says that a tenant 
may sub-let the whole or any portion of his holding subject 
to the restrictions imposed by the Act. The word tenant 
here must be deemed to include thekadar. Section 25, clause 
(3), relates to sub-leases granted by non-occupancy tenants. 
A thekadar is within the meaning of the Act a non-occupancy 
tenant and therefore falls within the purview of this clause. 
It is clear that under that clause he can sub-lease his holding 
at least for a term of one year. The present suit was institu 
ted on the 28th of January, 1908, that is to say within one 
year of the grant of the sub-lease by Laukhi to the respon- 
dents. This was a sub-lease which will hold good for at 
least one year. The plaintiff is therefore not entitled to 
restrain them from exercising their rights as sub-lessees, nor 
is ‘he entitled to a declaration that they have no title what- 
soever. In these circumstances the appeal must fail. It is 
dismissed with costs. 4 


Appeal dismissed. 
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KUAR LAL SINGH 
VEF SUS 
KUAR KARAN SINGH AND OTHERS.* 
Wajib-ul-arz—/nterpretation of document—AInconststent clause to be 
rejecitd— Pre-emption. 

Where in the case of sale or mortgage the wasté-ul-arz of a village 
conferred a right of pre-emption in the following order: (1) a co-sharer 
in the village (shartk dehi), (2) Aissadar patti degree by degree, and (3) 
hissadar in the village degree by degree, 4e/d that the first clause was 
inconsistent with the two next clauses and should be rejected, the inten- 
tion being to give a right of pre-emption to persons coming under the 
second and third clauses in the order mentioned. 

SECOND APPEAL against the decree of Babu Ganga 
Prashad, Subordinate Judge of Farrukhabad, confirming the 
decree of Babu Prem Behari Lal, Munsif of Kaimganj, 
District Farrukhabad. 


Suit for pre-emption. 
The material facts appear from the judgment. 
R. K. Sorabji, for the appellant. 


Sarat Chandra Chaudhri (for S. C. Banerji), for the 
respondent. 


- The judgment of the Court was delivered by 


BANERJI, J—The only question in this appeal which 
arises out of a suit for pre-emption is that of the interpretation 
to be placed on the wajib-ul-arz on which the plaintiffs rely 
as proving the custom set up by them. The vendor and the 
plaintiffs are co-sharers in the same patti and in the same 
khata of the kAewat. The vendee is a co-sharer in the village 
but in a different patit. The plaintiffs claim a preferential 
right to pre-empt the property on the ground of being 
co-sharers in the patti. The wajib-ul-arz of the village is 
worded in a peculiar manner. It provides that a co-sharer, 
who wishes to sell or mortgage his share must offer it first 
to his co-sharer in the village (sharikh dehi), after him to a 
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hissadar patti degree by degree and after him to a Arssadar 
in the village degree by degree, and after these persons he 
may sell or mortgage to a stranger. It is contended on behalf 
of the vendor that as he is a co-sharer in the village he is a 
pre-emptor of the first class and takes priority over the 
plaintiffs who are pre-emptors of the second class according 
to the wajib-ul-arz. The courts below are of opinion that 
words sarik deht in the first clause are redundant and 
meaningless and -must be rejected. In our opinion those 
courts were right. It seems to us that some error crept 
into the copy of the wajib-ul-arz which is on the settlement 
register,: Otherwise the first clause would make the whole 
document- unmeaning. -A Azssadar in the patti is also a 
co-sharer in the village. Therefore if by the first clause it 
was intended that the first right of pre-emption will vest ina 
Atssadar in the village, the other clauses would be unnecessary 
and unmeaning. It seems to us that the wajib-ul-arz should 
be construed as giving the first right of pre-emption toa 
co-sharer in.the gazzz, and after him to a co-sharer in -the 
village. The first clause is clearly inconsistent with the 
third. The second and third clauses are plain and unambi- 
guous. The first clause is consistent with neither of. them 
and therefore under the circumstances must be rejected. We 
accordingly dismiss the appeal with costs. 


— 
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pT Appeal dismissed. 
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RANJIT KHAN AND ANOTHER 
VETSHS 


RAMDHAN SINGH.” 


Redemption—-Clog on the equity of—Further advances on old secuvity— 
Stipulation to the effect that the later advance will be paid at redemp- 
tion of earlier mortgage—Fresh lien. 


Where in a suit for redemption the mortgagee set up five other later 
bonds and claimed that before redemption of the original mortgage 
could be effected those bonds should also be redeemed, the bonds being 
described as mashrut-ul-rehan wa gabz-ul-wasul moblighan held, that 
those documents purported to create fresh charges on the property and 
the mortgagee was entitled to get the money due thereunder, they not 
being clogs on the equity of redemption. 

A full discussion of all the authorities by ALSTON, J. 


SECOND APPEAL against the decree of L. Stuart, Esq., 
District Judge of Meerut, confirming the decree of Babu 
Hari Har Lal, Munsif of Ghaziabad, District Meerut. 


Suit for redemption. 
The material facts are as follows :— 


One Ahmadullah made a usufructnary mortgage of cer- 
tain zamindari property to defendants Nos. 1 to 3, and Umrao 
Khan, ancestor of defendants 4 and 5 on May 17, 1873. 
Redemption according to the deed, was to take place after 
10 years on payment of the mortgage money in lump sum 
at the commencement ofa year. Plaintiff is the purchaser of 
the equity of redemption. On July 2, 1907 the plaintiff, 
according to convenant, deposited the mortgage-money under 
Section 83, Transfer of Property Act, but the defendants re- 
fused to accept it. Hence the suit. 


Defendants, inter alra, contended that Rs. 1,000 were due 
to them and they set up five other documents executed sub- 
sequently to the original mortgage, claiming the amounts due 
under those documents as condition precedent to the redemp- 
tion being allowed. 


€ 5. A, No. 556 of 1908. 
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The Courts of first instance decreed the suit but disallow- 
ed the claim of the defendants under the five documents they 
had set up. This decree was affirmed by the lower appellate 
court. 


The defendants appealed. 
Shafi-us-zaiman, for the appellants. 


J. N. Chaudri (for whom Nehal Chand), for the respondents. 
The following judgments were delivered. 


RICHARDS, J.—This was a suit to redeem a usufructuary 
mortgage, dated 17th May, 1873. The mortgage provided 
for redemption at the expiration of ten years. The usufruct 
was to go against interest. The defendants pleaded that 
there’ were 5 other deeds, and that the property could not be 
redeemed without paying up the amount due for principal 
and interest on the said 5 other deeds. The question for 
decision is whether this plea is good. The 5 other deeds 
are practically in the same form. The first is dated 27th 
November, 1873, and is in the words and figures following :— 


“I, Ahmad Ullah, son of Muhammad Baksh, Sheikh by race, resident 
of Qasba Sinkandrabad, District Bulandshahar, do declare as follows : 
That 24 bighas and 9 biswas pukhta of resumed land, situate in Khalisa 
mahal, village Kanora, pargana and Tahsil Sikandrabad, owned by 
me, is mortgaged for Rs. 700 to Umrao Khan, Dalmir Khan, Daljit 
Khan and Ranjit Khan, sons of Darah Khan, Musalman Rajputs, 
residents and zamindars of village Kanora, pargana Sikandrabad, 
under the document dated 17th May, 1873, whereunder the mortgagees 
are up to this time in possession of the mortgaged property. I have 
now, in addition to the mortgage money, borrowed Rs. 200 in cash from 
the said mortgagees fixing interest at Rs. 1-8-0 per cent. per mensem 
and agreeing that I would repay this sum, principal and interest, to the 
mortgagees along with the mortgage money when I obtain redemption 
of the mortgaged property on payment of the mortgage codsideration, 
and have brought the same to my use. I therefore covenant in writing 
that I shall repay the aforesaid sum, principal with interest, along with 
the mortgage consideration, and then the mortgaged property will be 
redeemed, and that redemption of the mortgaged property will in no 
way be obtained without the repayment of this sum. “ Zs waste ye chand 
kalme baterig famasuk mashrutul rekan wa gabaul wasul noblighan 
ke likhdiye ki sanad ho? 


The plaintiff had obtained a simple money decree against 
the mortgagor and had purchased the equity of redemption 
or mortgagors’ rights in the- property with a notification of 
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the claim under ‘the usufructuary mortgage and the bonds 
tacked on to the mortgage. The first point for consideration 
is -whether the. deed set forth above operates as a mortgage 
or charge on the property: I think it certainly does operate 
as one or the other, and it is not very material to consider 
which. To hold otherwise would be to ignore the plain 
intention of the parties as expressed in the deed itself. 
Redemption of the usufructuary mortgage meant obtaining 
of possession by’ the mortgagor and by the terms of’ the 
second deed redemption, that is possession, was only-to be 
obtained. on payment of the amount mentioned therein: Was 
thére anything illegal in this? I think not. After the usufruc- 
tuary mortgage had been executed, the equity of redemption 
remained with the mortgagor. He was entitled to deal with 
it as he thought fit and to-repledge it to secure ‘further. 
advances. ` He did répledgeé the equity of redemption, and the 
transaction was carried out by an agreement that possession 

would not be given back to the mortgagor until the amount 
of the further advances Were repaid. Mortgage is defined by 
section 58 of the Transfer of Property Act as the transfer of 
an interest “in specific immoveable property.” A mortgage 
in the strict sense of this definition is rare in these provinces, 

and I think that the framers of the Act must have had. in 
their mind the English idea of a mortgage. In England 
a mortgage is created by the transfer of an interest, gen erally 

a transfer of the mortgagor's own estate, followed by a: 
proviso for redemption ‘of the mortgaged property. In these 
provinces in what is called- a simple mortgage there very 
seldom, if ever, is a transfer of any interest of the mortgagor. 
The mortgagor generally uses words equivalent to “ I hypo- 
thecate” or “I pledge.” He does not transfer the estate, he 
hypothecates. In a mortgage by conditional sale an interest. 
is transferred, and in a usufructuary mortgage also the 
mortgagor though he does not convey his estate, he transfers 
a right to possession which is perhaps “an interest” within 
the meaning of the definition. A charge is defined by section 
100 of the Transfer of Property Act as being where immove- 
able property is by act of the parties or by operation of law 
madé security for payment of money to another, and: the 
transaction does not Amount to a mortgage. In the present 
case the mortgagor agreed that the mortgagees might remain 
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in possession until the amount of the original mortgage and 
the amount of the further advances were repaid. It might 
perhaps be urged that this was a transfer of an interest within. 
the meaning of section 58, the interest transferred being 
the right to remain in possession. However this may be, I 
am clearly of opinion that the deeds at least amounted to 
charges. Is there anything in the Act itself to prevent this? 
I think not. Section 60 deals with redemption, and adds a 
proviso that redemption may be defeated if by the act of 
parties or by order of a court the right to redeem is extin- 
guished. Section 61 seems to provide that a mortgagor can 
only insist on redemption of individual mortgages when the 
several mortgages comprised different properties. The law 
in England as to the rights of the mortgagees making further 
advances is I think correctly stated at page 1168 of COOTE on 
Mortgage, 7th edition. “It is a settled rule of equity that 
a mortgagee, whether his security is legal or equitable, shall 
not be deprived thereof without payment of all sums of 
money due to him from the mortgagor which form a general 
or specific lien on the land ; and therefore if the mortgagee 
advance other sums of money to the mortgagor expressly 
by way of further charge, thereby creating a' specific lien, 
or on a judgment whereby an actual charge is created, or on 
statute, thereby creating a general lien neither the mort- 
gagor, norgenerally speaking, any one claiming under him 
though for valuable considration and without notice, is allowed 
to redeein without payment of the full amount advanced.” 
It is said however that the subsequent deeds in the present 
case are clogs on the equity of redemption. The doctrine of 
clogging the equity of redemption is the creature of the English 
Courts of equity, and it would be strange indeed if the plain- 
tiff, who comes here seeking equitable relief, should be allowed 
to set up such a doctrine to work what would be inequitable 
and to set aside a “settled rule”,of the English Courts of 
equity. I know of no English case in which the doctrine of 
clogging the equity of redemption has ever been applied 
where the mortgagor had pledged his equity of redemption 
to secure further advances. Speaking generally the doctrine 
of clogging the equity of redemption is comprised in this that 
“a mortgagee will not be allowed as such to avail himself 
of the necessities of his debtor so as to obtain a collateral 
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or additional advantage beyond the payment of principal, 
interest, and costs.” Vide COOTE on Mortgage, 7th edition, 


page I5. 


The only question that remains to be considered is whether 
there is any binding authority of this Court standing in the 
way of the view | take. I think not. The case of Addu Khan v. 
Roshan Khan (*) is in favour of my view. In the case of Mu- 
hammad Abdul Hamid v. Jairaj Mal (#) there was a usufruc- 
tuary mortgage followed by a simple mortgage containing a 
covenant that the usufructuary mortgage should not be re- 
deemed without redeeming the simple mortgage. STANLEY, 
C. J.,and RUSTOMJEE, J., say: “It appears to us that it would 
be altogether inequitable to permit the mortgagor, despite 
his express conevant to pay both debts together, to redeem 
one mortgage without redeeming the other. The relief which 
we are asked to give is equitable, and it is only just that we 
should see that the party to whom equitable relief is given 
should do equity and fulfil the obligations which he under- 
took. It has been contended that the covenant contained 
in the later mortgage for payment of both debts simultaneous- 
ly is a clog on the equity of redemption and therefore 
unenforceable, But it seems to us that we should be exten- 
ding the rule which forbids the imposition of a clog or fetter 
on redemption were we to hold that the agreement under 
consideration in this case falls under it.” This case cannot be 
distinguished from the present case save for the fact that in 
the case quoted the second document was held to be a mort- 
gage whereas in the case before us the document perhaps 
amounts to no more than a charge. The case of Béskam Singh 
v. Shankar Dayal (8) cannot be distinguished from the 
present case. There are no doubt some authorities in which 
perhaps a contrary view was taken. They may be dis- 
tinguished from the present case on the ground of the parti- 
cular construction placed on the particular documents by the 
courts. If those cases cannot be so distinguished, I cannot 
with all respect agree with them. If there is a conflict of 
authority, I think the conflict is such as to entitle us to con- 
sider the questions involved apart from authority. 

(1) [1881] I. L. R., 4 All, 85. (2) [1906] 26 A. W. N., 267. 
(3) [1909] 6, A. L. J. R., 255. 
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ALSTON. J].—The question to be decided in this case 
is whether a mortgagor who obtains further advances from 
his mortgagee upon bonds which, in my opinion, purport to 
charge the property already mortgaged as security for the 
later loans, and expressly stipulates that without payment 
of the moneys subsequently borrowed, there shall be no redem- 
ption, can claim to redeem his original mortgage without at 
the same time paying off the later bonds. The lower courts 
holding that: there was no charge, allowed the plaintiff to 
redeem on payment of the original debt only. The construc- 
tion which the learned District Judge put on the documents 
which were subsequently executed, was that although they were 
“nominally mortgages” they had not “the true attributes 
of mortgages or charges.” The learned counsel for the re- 
spondent has contended that the decision in the courts below 
was correct; in the first place, because there was no charge 
on the property ; in the second place, because: charge or no 
charge the effect of the stipulation was to clog or fetter the 
equity of redemption ; and finally because under any circum- 
stances it is only in cases where the later document is a true 
mortgage that the principle on which the appellant relies can 
take effect. These contentions make it necessary to consider 
with some detail certain decisions of this Court. The earliest 
reported case on the subject is of the year 1881. It is the 
case of Allu Khan v. Rsohan Khan (1). There DUTHOIT and 
STRAIGHT, JJ., held that although certain bonds, which had 
been executed subsequent to a usufructuary mortgage, were 
not strictly speaking charges oa the property ; yet as it was 
“the intention of the the contracting parties that the equity 
of redemption should be postponed till the money advanced 
under them had been repaid,” it would be inequitable to allow 
redemption of the usufructuary mortgage without payment 
of the bonds. The authorities relied on for this view were two 
passages cited from the Roman Law and the French Civil 
Code respectively, an extract from FISHER on the Law of 
Mortgages, and certain rulings of the Sadar Dewani Adalat. 
This decision was considered in the case of Sheo Shankar 
v. Parma Mahion (*) when STANLEY, C. J., and BURKITT, J., 
dissented from it. Their Lordships held in the first place 


(1) [1881] L L. R., 4 AIL, 85. (2) (1904] 24 A. W. N., 123. 
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that the validity of the decision was affected by the circum- 
stance that it was pronounced before the Transfer of Property 
Act came into existence, and they particularly referred to 
sections 60 and 83 of that Act. They further observed that 
the decision overlooked, the rule which “ precludes the enforce- 
ment of any agreement between a mortgagor and a mortgagee 
the effect of which is to impose what is commonly called a 
clog upon the equity of redemption.’ In the case before 
their Lordships it was said, in reply to the contention that the 
bond in question created “a charge upon the mortgaged 
property in respect of the money secured by it,” that as the 
court was of opinion that the bond in question did not create 
a charge upon the property it was “ unnecessary to consider 
what the effect would have been if a charge had been imposed 
on the property in respect of the later debt.” In my opinion 
the finding that there was no charge on the property was a 
sufficient answer to the plea that the plaintiff must pay off 
both debts before he could redeem ; and the result would be 
the same whether the doctrine of clogging, which in England 
has never been applied to such cases, were considered appli- 
cable or not. According to the well-known authority, CoOTE, 
Law of Mortgages, Vol. II, p. 1168, 7th edition : “ the general 
principle governing the question as to when a mortgagee 
will be allowed to charge further advances in account appears 
to be that such advances must have been made on the faith 
of an actual charge on the land and not on merely personal 
security.” As the Court had found that in both of the above- 
mentioned cases there was no charge on the land, it followed 
that in neither case could the principle appealed to by the 
mortgagee apply. In Augad Singh v. Sat Narain Singh (1), 
BLAIR and BURKITT, JJ., followed the last cited case. They held 
that the later docum ent in the case before them was a mere bond 
which in their opinion “did not create any charge.” This find- 
ing was sufficient to put out of court the mortgagee’s claim to 
have the subsequent debt paid off at the time of redemption of 
the original mortgage; although the rule against clogging 
and fettering was again invoked in support of the decision, 
The next case to which I rerer is Kinda Baksh v. Alimun- 
nissa (*), Here a usufructuary \nortgage, dated 14th March, 


(1) [1904] 24 A W. N. 208, (2) [1904] 24 A. W. N., 273 
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1889, was followed by a gabultat dated 15th March, 1889, 
which, after acknowledging that the mortgagor had taken a 
lease of the mortgaged property from the mortgagees until 
September, 1893, stated that fe rent payable on this lease 
was made a charge upon the | roperty. When in 1902 the 
mortgagor’s representatives sud for redemption on payment 
of the original mortgage money, the mortgagee claimed 
(amongst other things) to have certain arrears of money which 
were due on the lease added to the amount due on the original 
mortgage debt. The question was whether this claim could be 
allowed. STANLEY, C.J., held that it could not, basing his deci- 
sion on the finding that the mortgage and lease were different 
transactions, independent of each other and not one indivisi- 
ble transaction, and he added that there was nothing in the 
gabultat or in the mortgage to show “that there was any 
agreement between the parties that the usufructuary mort- 
gage should not be redeemed unless the charge created by 
the gaduliat was also paid off.” BANERJI, J., in a separate 
judgment concurred and remarked that, as the learned Chief 
Justice had pointed out, “the fact that they held a lien on 
the mortgaged property for such arrears cannot preclude the 
plaintiffs from redeeming the usufructuary mortgage of 1889 
upon payment of what is due under that mortgage.” His 
Lordship also held that “the intention of the parties was that 
the lease was not to be regarded as part of the mortgage 
transaction.” In support of his opinion the learned Chief 
Justice had referred with approval to a decision of EDGE, C. J., 
and BURKITT, J., Tajo Bibi v. Bhagwan Parasad (*), where it 
was held that “in the absence of a special agreement” that 
two mortgages, a usufructuary and a simple mortgage, should 
be redeemed simultaneously, the mortgagor was entitled to 
redeem the former without redeeming the latter. The learn- 
ed Chief Justice’s approval of the judgment in this case pre- 
pares us for his decision in the next reported case, which 
however was not the next case in point of time. The case is 
Muhammad Abdul v. Jairaj Mal (*), where STANLEY, C. J., 
and RUSTOMJI, J., had before them just such a special agree- 
ment as was referred to in the last mentioned case. The 
first mortgage, was again a usufructuary mortgage, followed 
(1) [1893] I. L. R., 16 All, 295. (2) [1906] 26 A. W. N., 267. 
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three months later by a simple mortgage, which after reciting 
the earlier mortgage went on to say that the mortgagor cove- 
nanted to repay the money due under it “ together with ” the 
money due on the earlier mortgage. The purchaser of the' 
equity of redemption at a sale held in execution of a decree 
had deposited in court a sum sufficient to pay off the first 
mortgage only; thereupon the defendants objected to the 
usufructuary mortgage being paid off unless the subsequent 
advance was also paid. In consequence of this objection 
the suit out of which the appeal arose was instituted. The 
learned Judges after stating the facts went on to say: “The 
only question in the case is whether the plaintiff is entitled 
to redeem the usufructuary mortgage without also redeeming 
the later mortgage. Both the lower courts held that the 
defendants were justified in their refusal to permit redemption 
of one of the mortgages only, and that the plaintiff was not 
entitled to redeem the first mortgage without redeeming the 
second also. We are of opinion that this decision is correct. 
The property comprised in both mortgages is the same. ` The 
second mortgage contains a covenant on the part of the 
mortgagor for payment of both debts simultaneously, It 
creates in effect a further charge on the property in respect 
of the further advance made by the mortgagees to the mort- 
gagor, and no doubt the fact that the mortgagees were in 
possession of the mortgaged property was some inducement to 
them to make that advance. It appears to us that it would be 
altogether inequitable to permit the mortgagor, despite his 
express covenant to pay both debts together, to redeem one 
mortgage without redeeming the other. The relief which we 
are asked to give is equitable and it is only just that we 
should see that the party to whom equitable relief is given 
should do equity and fulfil the obligations which he under- 
took.” Referring to the argument that the covenant was a 
clog on the equity of redemption their Lordships say : “ We 
should be extending the rule which forbids the imposition of a 
clog or fetter on redemption were we to hold that the agree- 
ment under consideration in this case falls under it.” In 
other words their Lordships held that the rule as to clogging 
or fettering had nothing to say to such a case, with which 
opinion I agree. I now come to the case of Bharin v, Dalip (*), 
(1) [1906] 26 A. W, N., 278. 


, 
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which is the next reported case, although it was decided 
five weeks before Muhammad Abdul v. Jairaj Mall. At first 
sight this decision may appear to be opposed to the last men- 
tioned one but it is possible to distinguish the two cases. In 
this case STANLEY, C. J., and KNOX, J. said: “ It may be that 
if parties to mortgage transactions determine and agree so to 
consolidate mortgage securities as to preclude the mort- 
gagor from redeeming one without redeeming all, their con- 
tract in that regard would be enforced. But in this case we 
are unable to discover that there was any such clear ard 
distinct contract entered into between the parties as obliged 
the mortgagor to redeem both mortgages at the same time.” 
Their Lordships then point out certain peculiarities in the 
case, and’ continue: “From this we gather that the parties 
contemplated that the mortgagor should be at liberty to 
redeem the later mortgage on payment of the sum secured 
by it, namely Rs. 1,500. If he was so at liberty to redeem 
that mortgage at any time, then there is no reason why he 
should be precluded: from redeeming the earlier mortgage by 
payment of the: amount secured by it. It may be that the 
parties intended to consolidate the two mortgages, but they 
have not expressed their intention with sufficient clearness 
so as to enable the Court to say that they had done so, and 
prevent full operation being given to the provisions of sec- 
tions 60 and 62 of the Transfer of Property Act.” That is to 
say the Court held upon the facts that there was in this case 
no such special agreement between the parties as they found 
in the last cited case. The next case is BAthham v. Shankar 
Dial (*). In this case RICHARDS and KARAMAT HUSAIN, JJ., 
stated what I conceive to be the law on the subject; they 
point out that simple money bonds creating no charge on the 
property would not come within the principle applicable. They 
refer to the rule against clogging or fettering the equity of 
redemption and say: “But notwithstanding these well- 
known principles there is nothing to prevent a mortgagor 
taking from the mortgagee a further advance and making the 
mortgaged property security for such further advances, 
Transactions of this kind are of every day occurrence in 
England and we are unaware of any principle of law in this 
country that renders such a transaction illegal.” After 
(1) [1909] 6 A. L. J. R. 55. 
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describing the documents in the case their Lordships continue : 
“ Reading these documents we have not the least hesitation 
in saying that the parties intended that the mortgaged 
property should be made security for payment of the 
further advances. We infer this intention from the language 
of the documents themselves.” Dealing with the conten- 
tion that in the case of Muhammad Abdul Hamid v. Jairaj 
Mal, the later document was a simple mortgage, whereas 
in the case before them the later security was possibly a 
charge only, their Lordships say: “But for the purposes of 


_ the question before us we can see no distinction between a 


simple mortgage and a charge”. 


The next decision of this Court to which I refer is an 
unreported one, Ram Das Chowbe v, Musainmat Simirkha 
Kuar('). The later bonds in this case were simple mort- 
gages and contained the following clause :—“ Whenever I am 
paying off the mortgage debt I shall first pay the principal 
sum. due under this document with compound interest) and 
then the amount of the mortgage”, It was held by BANERJI 
and TUDBALL, JJ. that no clog or fetter was imposed- by 
this stipulation, and that the case was “very similar” to that 
of Muhammad Abdul Hamid v. Jaira] which they followed. 
The unreported case of Sobha Ram v. Gokhia (7), is not really 
opposed to these later decisions, as might at first. sight 
appear; for the conclusion arrived at upon a consideration 
of the. documents by STANLEY, C J., and BANERJI, J., was 
that the earlier mortgage was “entirely independent of the 
later mortgage.” They accordingly declined to enforce 
simultaneous redemption of the two mortgages. The last 
case of this kind which supports the view for which the 
appellant contends is Dorasami v. Venkata Seshayyar (3), in 
which WHITE, C.J., and BHASHYAM AYYANAGAR, J., observed 
that section. 61 of the Transfer of Property Act suggested by 
the wording of the illustration to it, that the legislature did 
not, in abolishing -the practice of. consolidation, intend to 
touch the principle governing these cases. Considered in 
the -light of the above~analysis, all the decisions of this 

(1) S. A. No., 142 of 1908, decided on 20th April, 1909. 
(2) S. A., 1388 of 1907, decided on 15th January, 1909. 
(3) [1901] 1. L. R, 25 Mad., 115. 
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Court since the decision of DUTHOIT and STRAIGHT, J J., fall CIVIL. 
into line and: present no contradictions so for at least as : 
the law governing them is concerned. On the construction of 
the particular documents before the court- in each case the 
decision i is of course an authority only for itself. RAMDHAN SINGH 


nny 


The learned counsel for the respondent contends that the Alston, J. 
doctrines of consolidation and tacking have no application to 
such ‘cases as the present. I entirely agree, for we have not 
here. two properties but one and there is no intermediate in- 
cumbrancer, When however he goes on to argue that such 
Cases - are subject to the rule against clogging or fettering. the 
equity of redemption I am unable to agree. In Noakes. v. Rice 
(? ). LORD MACNAGHTEN defined the rule against clogging as 
onzwhich prohibited “any device or contrivance designed or . 
calculated to prevent or impede- redemption,” and added 
“when the money secured by a mortgage of land is paid 
off, the land itself and the owner of the land in the use and 
enjoyment of it, must be as free and unfettered to all intents 
and -purposes as if the land had never been made -the subject 
of the security, LORD Davey said that the mortgagor. on 
redeeming must get | back his. property “in the condition in 
which, he -parted. with it” I am unable to see how a mort- 
gagee who. lends a further sum of money to his mortgagor 
and takes a charge upon the land already mortgaged, can be 
said ‘to be devising or contriving to prevent or impede redemp- 
tion because he stipulates with the mortgagor: that. the latter 
will: ‘not redeem his mortgage without at the same time 
paying off the subsequent loan.. Nor can I see that any 
such injury to the mortgagor or his property as-the rule is 
designed to prevent can.result from such a stipulation, for as 
sqqn as he pays off loans he will recover his property intact 
ivith | “all, the rights which he possessed at the tiine he mort- 

“aged it’ One. has but, to state the principle which | governs 
sien cases as the present and then consider the English cases 
whére the rule against clogging or fettering has been applied 
to see that the rule can have no application. Moreover, 
whatever may have been said in the earlier cases, six of the 
Judges of this court, as at present constituted, have now ex- 

pressed the opinion that the rule against clogging or fettering 
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the equity of redemption has no application to such a case as 
the present. To hold that a mortgagor cannot obtain a further 
advance from his mortgagee by giving him a charge on the 
property mortgaged at the same time stipulating that he will pay 
oft both the advances before redeeming, would in my opinion 
be to fetter not his right to redeem but his right to contract. 
The principle which governs such cases is defined in COOTE, 
Law of Mortgage, p. 1168, as follows: “If the mortgagee 
advance other sums of money to the mortgagor expressly by 
way of further charge, thereby creating a specific lien neither 
the mortgagor, nor generally speaking any one claiming 
under him, though for valuable consideration and without 
notice is allowed to redeem without payment to the full 
amount advanced ” ; but the later advances must have been 
made “on the faith of actual charge on the land and not on 
mere personal security.” This Court has adopted the quali- 
fication that the further advance must have been made on the 
faith of an actual charge. It has also held that there must be 
a special agreement between the parties on the subject in order 
that the principle may take effect. As my learned colleague 
has set out the facts of this case I need not repeat them, On 
those facts [ hold that the later transactions were not separate 
transactions independent of the earlier one ; that the later do- 
cuments charged and were intended to charge the mortgaged 
property ; that the parties stipulated that redemption of the 
usufructuary mortgage should not take place unless the later 
loans were paid off and it was upon this understanding that 
the later advances were made. Applying to these findings 
the principles laid down in the decisions of this Court to 
which I have referred, I would decree this appeal. 


By THE Court. The order of the Court is that the 
appeal is allowed, the decrees of the courts below are set aside, 
and the plaintiffs suit is dismissed with costs in all courts 
including in this Court fees on the higher scale. 

l Appeal allowed, 


w 
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; ni Ea April, 13, 15. 
Compromise—Courtls permisston—Code of Civil Procedure (Act XIV eee 
£882), section 373-—Principal and agent—Accounts—Limitation— STANLEY, C. J. 
Limitation Act (XV of 1877), schedule TI, articles 57, 62, 89, 720. BANERJÍ, J. 
— Liability of agenfs sons and grandsons—Cause of action. 
Where an agent from time to time withdrew money from the chest of 
his principal’s estate and placed it in the chest of his own estate, doing 
so up to the day of his death, and there was no adjustment or settlement 
of accounts, Aefd, in a suit brought after the agent’s death to recover 
money by the principal from the sons and grandsons of the agent, that 
the cause of action accrued after the death of the agent and the period 
of limitation was six years under article 120 of the Limitation Act of. 
1877. Ina case like this the cause of action would not accrue so S00n 
as any particular sum of money was transferred from one estate to 
another, but the agent continued to hold the money as such under an 
obligation to render account when called upon and to pay any balance 
which might be found to be due on taking account. The sons and 
grandsons of such agent on his death would become liable to pay any 
such balance on the ground of their pious liability. Articles 57, 62 and 
89 of the Limitation Act.do not apply to such a suit. 


FIRST APPEAL against the decree of Pandit Pitambar 
Joshi, Additional Subordinate Judge of Aligarh. 


Suit to recover money. 


The plaintiff was the sister of the defendants Nos. 1 to 4. 
Her case was that after the death of her-husband on August 
6th, 1879, her property was managed by her father Rao 
Umrao Singh who used to receive the whole income, and died 
on.June 3d, 1898, without accounting for the same. The 
plaintiff on May 23rd, 1901, sued her brothers for recovery of. 
Rs. 3,09,067-11-1 which she claimed to be due to her from 
the estate of her father and brothers. This suit was com- 
promised upon certain terms and a decree was. passed on 
July 21st, 1902, A violation of the terms of the compromise 
having taken place, the plaintiff instituted this suit on March 


° F, A. No. 130 of 1907. 
93 
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CIVIL 31st, 1904, the claim being substantially the same as made in 
1909. 1901. The sons of the brothers were also impleaded as 
a Py ti a . 

Rio Glen parties to this suit 


SINGH Among other grounds the suit was resisted as barred by 


RANI RAGHUBIR section 373, Act XIV of 1882, and by limitation. In support 
UNE: of the first plea the following cases were relied upon before 
the Subordinate Judge on behalf of the defendants, 
Ameer Begam v. Noor Begam, [1866] Agra, F. B. 1. 
Watson & Co. v. Collector of Rajfshahye, [1869] 13 M. I. A. 160. 
Ram Sakae v. Diunookdharree, [1864] 1 W. R 266. 
Bishun Coomar v. Jay Hurish Chunder, (18651 2 W. R., 209. 
Ganesh Rat v. Kalka Prasad, [1883] L L. R., 5 AIl, 595. 
Sukh Lal v. Bhikhi, [1888] 1. L. Ra 11 All, 187. 
Gulkandi Lal yv. Manni Lal, |1901} IL L. R, 23 All, 219. 
The Subordinate Judge over-ruled both the pleas and held 
that article 120, and not either 59, 62 or 89, Act XV of 1877, 
schedule IT, applied to the case. He referred to the follow- 
ing rulings. 


ad 


Mukammad Habibullah v. Safdar Husain, [1884] 1. L. R.,7 
All, 25. l 

Narsingh Misra v. Lalji Misra, [1901] 1. L. Rọ, 23 All, 200. 
Bindraban v. Jamuna Kunwar, [1902] I. L. R., 25 All, 55. 
Maharaj Singh v. Batwant Singh, [1906] I. L. R., 28 Ail, 508. 
Gurudas v. Ram Narain, [1884] 1. L R., 10 Cal, 860, P. C 
Natasayyan v. Ponnu Sami, [1892] I. L. R, 16 Mad., 99. 

The Subordinate Judge decreed the major portion of the 

claim. 


The defendants appealed. 


Snndar Lal (with him Moti Lal Nehru, Satish Chandra 
Banerji, Tej Bahadur Sapru and Baldev Ram Dave), for the 
appellants.— - 


The former suit was not withdrawn with liberty to bring 
a fresh suit. There was a decree passed for part of the claim. 
The compromise could create no fresh right of action. 

Venkataramtah v. Ramakrishna, [1906] 1. L. R., 29 Mad, 205. 
Nias Ahmad v. Abdul Hamid, [1908] 5 A. L. J. R., 278. 

As to limitation it was urged that Rao Umrao Singh had 
managed and received the income from his own estate as also 
his daughter’s, and when necessary the moneys of one estate 
had been applied for the benefit of another. But the moneys 
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so applied had been generally shown as /san in the account- 
books, and to a claim to recover such van article 57, schedule 
Ii, Limitation Act, applied. It was a matter of accident 
that as manager of one estate he advanced money to himself 
as manager of another estate, but a person may in law have a 
dual personality, and it was not necessary that the lender and 
the borrower must be physically different human beings so 
Jong as a clear distinction might be drawn between the several 
capacities of the same human being. 

Salmond, Jurisprudence, ed. 2, p, 281. 

Bhagwati v. Banwari Lal, [1908] 1. L. R, 31 AlL, 82, 89, 99. 

Umrao Singh was his daughter’s agent. Indian Contract 

Act, section 182, and article 89, Limitation Act, might apply, 
the agency having terminated with his death. 

Lawless x. The Calcutta Landing and Shipping Co, [1881] I L. 

R., 7 Cal., 627. 
Harender Kishore y. Administrator-General of Bengal, [1885] 
I. L. R., 12 Cal, 357, 366. 
Asghar Ali v. Khturshed Ali, [t901] L L. R, 24 All, 27, P. C 
In any case, the money claimed might be treated as money 

had and received, and article 62 would apply. The cause of 
action against the son would accrue in the father’s life time. 


Narsingh Misra v. Lalji Misra, [1901] I. L. R., 23 All, 206. 


Mallesam Naidu v. Jugala Panda, [1899] 1. L. R., 23 Mad., 292. 


In no view of the matter, therefore, could the omnibus 
article 190 be invoked. 
Bindraban Behari v. Jamuna Kunwar, [1902] 1. L. R., 25 All, 55, 
was not rightly decided inasmuch as the definition of “ defen- 
dant” in section 3, Act XV of 1877, was overlooked. 


J. N. Chaudri (with him B. E. O'Conor, Nehal Chand and 
Gulsari Lal), for the respondent.— 


Section 373, Civil Procedure Code, had nothing to say to 
this suit. The court by embodying paragraph 5 of the com- 
promise in the decree gave the necessary permission. The 
decree gave the plaintiff the right to bring the suit and the 
defendants were stopped from raising this point. This was vir- 
tually a suit for accounts, What the plaintiff sought to recover 
was surplus lying in the hands of the agent after deducting 
necessary expenses of the estate, and not moneys as received 
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by .the agent, Article 120, schedule II, Limitation Act, 
applied to the suit and not article 57 or 62 or 89. Umrao 
Singh was not authorized to lend money by the power of 
attorney which he held from the plaintiff. 


Kalee Kishen v. Juggut Tara, [1868] 11 W. R., 76;8.C: 2B. L. 
R., 139. 

For moneys in the hands of an agent, it was not the date of 
the receipt thereof, but it was the date of the termination of 
the agency which gave the principal his starting point of 
limitation. 

Lawless y. The Calcutta L and S. Co, [1881] I. L. R, 7 Cal, 
627, 631. 

[BANERJI, J—But in this case article 89 was applied, 

though the suit was against the representatives of the agent.] 


Upon that point this Court took a different view and held 

that the suit must be directed against the agent personally. 
Bindraban v. Jamuna Kunwar, [1902] 1. L. R, 25 All, 55. 

The wisdom of the legislature was inscrutable and there 
might be reasons for allowing a longer period of limitation 
to the heirs of the principal or against the heirs of the agent. . 

Chand Mal v. Kalyan Mai, [1886] P. R., No. 96. 
Article 120 must be applied when no other article fitted in. 
Mahomed Riasat Ali v. Hasin Banu, [1893] I. L. Rọ, 21 Cal, 
157, 163, P. C. . 
In fact this suit might be regarded as one for compensation 


for breach of a contract, the violation of the compromise 
having given the plaintiff her cause of action. 


Sundar Lal in reply—The 11 W. R. case was decided 
under Act XIV of 1859, which did not contain any provi- 
sions corresponding to articles 62,89 and 92 of Act XV 
of 1877. The fact of accumulation of money in the hands of 
the agent did not take the case out of article 62, nor would 
the spending of a portion of the money. Here they had only 
to total up the items received. Inthe Punjab case relied up- 
on-it-was said that article 62 might apply to a case like this. 

Article 89 applied to an agent who had ceased to be an 


agent at the date of suit which in fact was directed against the 
ex-agent’s estate, 
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_ There were no assets of the father in a joint family 
governed by the Mitakshara, The suit therefore might be 
treated as one to enforce the pious obligation of Hindu ‘sons 
and grandsons, ‘The date of the right to claim money and 
that of the starting point of limitation might be two different 
dates. 

Jogendra Nath Roy v. Deb Nath Chatterjee, [1903] 8 C. W. N., 113, 
.was also referred to. 
C. A., Ve 


The judgment of the Court was delivered by 


STANLEY, C, J.—This appeal raises an important ques- 
tion under the Indian Limitation Act. The suit out of which 
it arises was instituted by the plaintiff respondent on the 
31st of March, 1904, for the recovery of Rs. 3,52, 180-2-5 
alleged to have been due to her by her father Rao Umrao 
Singh at the time of his death in respect of the income ot the 
plaintiffs estate, known as the Sahanpur estate, received by 
him under a power of attorney executed by the plaintiff in 
his favour. The plaintiff sought to recover this amount out 
of the family property known as the Kuchesar estate, which 
was owned and possessed by Rao Umrao Singh and his 
family. 

The court below gave the plaintif a decree for 
Rs. 2,17,840-4-2 with future interest from the 31st of March, 
1904, up to the date of realisation, to be recovered by attach- 
ment and sale of the property held jointly by Rao Umrao 
Singh and the defendants who are now owners of and in 
possession of the Kuchesar estate. From this decree the 
present appeal has been preferred. 


The Sahanpur estate was owned by Khushal Singh, 
deceased. The plaintiff is the daughter of Rao Umrao 
Singh and the widow of Khushal Singh, and upon the death 
of the latter became entitled to this estate. The defendants 
I—4 are the sons and the defendant No. § is the grandson 
of Rao Umrao Singh and formed with him a joint Hindu 
family. Khushal Singh died on the 6th of August, 1879; 
and shortly after his death the plaintiff, who is a pardah- 
nashin lady, executed a power of attorney in favour of her 
father Rao Umrao Singh, authorising him to manage the 


CIVIL. 


aram 


1908. 


RAO GIRRAJ 
SINGH 


V. 
RANI RAGHUBIR 
KUNWAR. 


Stanley, C. 7. 


CIVIL. 


-t 


1909. 


n 


Rao GIRRAJ 
SINGH 


V. 
RANI RAGHUBIR 
KUNWAR. 


Stanley, C. J. 


672 HIGH COURT, [A L. J.R. 


estate on her behalf. This power of attorney is dated the 
ioth of May, 1880, and by it the usual powers of management 
were conferred upon Rao Umrao Singh including a right 
to collect the rents and profits of the villages forming the 
Sahanpur estate and also debts and, in case of necessity, to 
execute mortgages or sale-deeds. This document is No. 6 
of the record. Another power of attorney was executed by 
the plaintiff respondent in favour of Rao Umrao Singh on 
the 15th of January, 1887, empowering him to register 
documents executed by him on behalf of the plaintiff respon- ` 
dent and realise moneys due to her. Formerly the Kuchesar 
estate included the Sahanpur and also the Bhadsona estates, 
A number of years ago it was divided into three fsappas 
called respectively Kuchesar, Sahanpur and Bhadsona. Rao 
Umrao Singh and his family owned the fappa now called 
Kuchesar, while Khushal Singh owned Sahanpur. The 
remaining portion fell to the lot of Partap Singh. Acting 
under the power of attorney, which we have mentioned 
above, Rao Umrao Singh managed the Sahanpur estate on 
behalf of the plaintiff from the year 1880 up to the 3rd of 
June, 1898, the date of his death. Two sets of accounts were 
kept by him, one for the Kuchesar and the other for 
the Sahanpur estate and each estate had its own money 
chest. After defraying the necessary expenses of the plain- 
tiffs estate, there were large savings out of the income of 
that estate during the management of Rao Umrao Singh, and 
money was from time to time transferred by Umrao Singh 
from the money chest of that estate to the money chest of 
the Kuchesar estate. There was no adjustment of the 
accounts between the plaintiff and Rao Umrao Singh 
during the life time of Rao Umrao Singh. After his death 
his son Rao Girraj Singh and the other defendants made 
over to the plaintiff's agents the accounts of the Sahanpur 
estate and on the basis of these accounts it was ascertained 
that during the management of Rao Umrao Singh a very large 
sum was due to the plaintiff in respect of the. surplus 
income of the Sahanpur estate. 


On the 23rd of May, 1901, Rani Raghubir Kunwar 


instituted a suit against Rao Girraj Singh and the defendants 
2—4 for recovery of the amount so ascertained to be due in 
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respect of the income received by Rao Umrao Singh on her 
behalf, over and above moneys paid to or applied on her 
behalf, and also for a sum of Rs, 8,379, representing the 
income of the Sahanpur estate, collected by the defendants 
after the death of Rao Umrao Singh. The defendants filed 
a defence to that suit and in their written statement alleged 
that Rani Raghubir Kunwar had in accordance with her 
husband’s will adopted Indarjit Singh, son of Girraj Singh, 
and grandson of Rao Umrao Singh, and that in consequence 
of this adoption she had no right to maintain the suit. This 
suit was compromised on the r1th of July, 1902, and a decree 
was passed in the terms of the compromise on the 2ist of 
July, 1902. According to the compromise the defendants 
withdrew their plea as to the adoption of Kunwar Indarjit 
Singh and the plaintiff withdrew her claim in respect of the 
amount alleged to be due to her for collections made by 
Rao Umrao Singh. The defendants admitted their liability 
for the amount received by them after Rao Umrao Singh’s 
death, namely a sum of Rs, 8,379-13, and it was agreed that 
a decree for this amount should be passed in the plaintiffs 
favour. It was further agreed that ifany of the parties should 
deviate from the compromise the other party should not be 
bound by it; and that if the defendants or any of them 
should deviate from it, it should be deemed null and void 
and the plaintiff should “revert to her right to claim.” The 
decree was drawn up in the terms of the compromise. But 
before this decree was passed it was arranged that Kunwar 
Indarjit Singh as also Jagjit Singh, the minor son of Dig- 
bijai Singh, should be made parties to the suit so that they 
might be bound by the compromise and decree. An appli- 
cation for this purpose was made to the court and granted, 
and as appears from the judgment of the learned Subordinate 
Judge, the interests of all parties were carefully considered 
before the decree on the compromise was passed. The 
object of making Indarjit Singh a party to these proceedings 
was to quiet the title of Raghubir Kunwar. 


Despite this decree on the 8th of December, 1903, 
Kunwar Indarjit Singh under the guardianship of his 
maternal uncle Chaudhri Balbir Singh, instituted a suit 
against the plaintiff and Brijraj Saran Singh whom she had 
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in the meantime adopted for a declaration that the plaintiff . 
is the adopted son of Kunwar Khushal Singh and that the 
decree of the 21st of July, 1902, is null and void against him 
and that the adoption of the defendant Brijraj Saran Singh 
was null and void, and for possession of the property of 
of Khushal Singh. The bringing of this suit by Kunwar 
Indarjit Singh under the guardianship of his maternal uncle 
was an ill-disguised device to make it appear that his father 
Girraj Singh was not at the bottom of it. It is perfectly 
clear that Girraj Singh was the prime mover in the litigation. 
He supported his son’s case and gave evidenct in support of 
the adoption. This suit was dismissed on the 21st of 
December, 1906 by the learned Additional Subordinate 
Judge of Meerut, who decided after an exhaustive review 
of the evidence that the alleged adoption of Kunwar Indarjit 
Singh was not proved. From this decision an appeal, viz., 
F. A. No. 138 of 1907, was preferred which was heard by us 
and judgment therein was delivered to-day affirming the 
decision of the court below. The conclusion at which we 
arrived was that there was no foundation for the allegation 
that Indarjit Singh had been adopted by Rani Raghubir 
Kunwar. 


In the appeal now before us the first ground of appeal 
which was pressed in argument is that the suit is barred by 
section 373 of the Code of Civil Procedure of 1882. The 
contention of the learned advocate for the appellants is that 
the plaintiff having abandoned her claim to recover the 
moneys received by Rao Umrao Singh on her behalf in the 
earlier suit of the 23rd of May, 1901, without, as alleged, having 
obtained permission of the court to bring a fresh. suit in res- 
pect thereof was precluded from bringing the suit. We are of 
opinion that there is no force in this contention. The suit of 
the 23rd of May, 1901, was compromised, and it was one of the 
terms of the compromise that if any of the parties should 
deviate from the compromise, the compromise should be 
deemed null and void and that the plaintiff should in that 
event “revert to her right to claim,” that is, to prosecute a suit 
for recovery of the amount: alleged to be due -to her. A 
decree was passed as we have said in the terms of the com- 
promise embodying the provision of it in regard to the right- 
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of the plaintiff to sue in the event of the compromise not 
being observed. It appears to us therefore that it cannot be 
successfully contended that the plaintiff in thé events which 
have happened was not at liberty to bring a fresh suit. It 
was intended by the compromise that the question. of the 
adoption of Indarjit Singh should be set at rest and it was 
on the express understanding that his alleged adoption would 
not be set up that the plaintiff withdrew her claim in respect 
of the moneys received by Rao Umrao Singh on her behalf. 
Despite this compromise and decree Indarjit Singh supported 
by his father Girraj Singh again set up the alleged adoption 
and so deviated from the compromise, and thereupon the 
plaintiff was relegated to her rights as they stood at the date 
of the compromise. It would be obviously inequitable if under 
the circumstances the plaintiff could not maintain her suit. 
Further, having regard to the terms of the decree it may we 
think properly be regarded as equivalent to an order granting 
leave to the plaintiff to withdraw from the suit with liberty 
to bring a fresh suit. 


The next question raised by the learned advocate for the 
appellants is that the suit is barred by limitation. A com- 
mission was issued by the court for the examination of the 
accounts kept by Rao Umrao Singh and a Pleader of the 
court was appointed Commissioner. He was directed to 
submit a report with reference to the was khams (day-books) 
of the estate as to how much money was debited to the 
Kuchesar estate in the day-books of the Sahanpur estate, 
He found that a sum of Rs. 3,71,591-6-6 were so debited 
between the period from the 14th of February, 1883, to the 
27th of May, 1898. The various items so debited are entered 
as “parol debts debited to the Kuchesar estate.” Rao Umrao 
Singh appears to have withdrawn money from time to time 
from the chest of the Sahanpnr estate and placed it in the 
chest of the Kuchesar estate and this he did up to the 
date of his death. There was no adjustment or settlement of 
accounts during all these years between him and the plaintiff. 
Mr. Sundar Lal on behalf of the defendants-appellants con- 
tends that the article of limitation applicable to the case is 
either article 57 or article 62 of Schednle II to the Limitation 
Act, 1877, and that under either of these articles the entire 
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claim is barred, the suit not having been brought within three 
years from the date when the money was either lent by the 
plaintiff to Rao Umrao Singh, or received by Rao Umrao 
Singh for her use. Article 89 was also relied on as barring 
the suit on the assumption that it can be treated as a suit by 
a principal against his agent for moveable ae a received 
by the agent and not accounted for. 


On the part of the plaintiff-respondent the contention is 
that article 120 is the article applicable to the case and that 
the plaintiff had six years from the date of the death of Rao 
Umrao Singh within which to bring the suit; that the right 
to sue the defendants only accrned on the death of Rao 
Umrao Singh. 


It appears to us that article 57 is not applicable. There 
is no evidence of any loan having been made by the plaintiff 
to Rao Umrao Singh. Rao Umrao Singh as the Manager 
of the plaintiff's estate, collected the rents for her and placed 
the money either in the chest of the Sahanpur estate or in 
that of the Kuchesar estate, debiting the Kuchesar estate 
with any sums belonging to the Sahanpur estate which were 
so placed in the chest of the Kuchesar estate. There is no 
evidence that the plaintiff ever agreed to lend the money to 
her father. He simply retained her money in his hands. 


Article 62 we think has equally no application. The 
suit is not one on the common zmdeditatus count for money 
received by the defendants for the use of the plaintiff, but is 
one for money which the plaintiff seeks to follow in the 
hands of the defendants as owners of the Kuchesar estate. 
The money was placed in the coffers of the Kuchesar estate 
by Rao Umrao Singh and the defendants as owners of that 
estate had the benefit of it. Itis in the nature of an equitable 
claim. 


It is not also in our judgment a suit coming within article 
89 inasmuch as the defendants are not and never were the 
agents of the plaintiff. The article which is applicable 
to the case is we think article 120, The case stands thus :— 
Umrao Singh as agent or manager for the plaintiff collected 
the rents and profits of the Sahanpur estate which were 
payable to her. He made payments to her from time to 
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time on account and defrayed on her behalf the outgoings 
and expenses of management. He withdrew from the 
Sahanpur chest and transferred to the Kuchesar chest 
whatever sums he required from time to time and treated 
the sums so withdrawn as advances made to the Kuchesar 
estate for which he was liable to account. There was in fact 
a running account between the two estates and this account 
was never adjusted. In circumstances such as these a cause 
of action would not accrue so soon as any particular sum 
was transferred from the Sahanpur estate to the Kuchesar 
money chest. Rao Umrao Singh continued to keep the 
money sv transferred as agent for the plaintiff and as such 
agent remained under an obligation to render an account 
of his agency when called upon to do so and to pay any 
balance which might be found to be due on the taking of 
such account. He was not called upon to account and there 
was no adjustment of the accounts during his life-time. The 
defendants, his sons and grandsons, on his death became 
liable to pay the balance which from the accounts might be 
found to be due to the plaintiff, under their pious obligation 
to satisfy Rao Umrao Singh’s .lebts, if for no other reason, 
to the extent of any joint family property in their hands, 
The cause of action against them accrued, we think on the 
death of Rao Umrao Singh and not before, and article 120 
is we think applicable and the suit having been brought 
within six years from the date of the death of Rao Umrao 
Singh, it isnot barred by limitation. Apart from their pious 
obligation to pay their father's debts the defendants as 
owners of the Kuchesar estate were benefited to the extent 
of the moneys transferred by Rao Umrao Singh, the head 
of the family, to the chest of that estate from the chest of the 
Sahanpur estate, and in this view also they are liable in equity 
to make good out of the Kuchesar estate the amount so 
appropriated to that estate by Rao Umrao Singh out of the 
rents and profits belonging to the plaintiff. 


The case of Seth Chand Mal v. Kalyan Mal (*), lends 
support to this view. In that case the plaintiff sued the 
defendant who was the son of the plaintifs deceased agent, 
and who was in possession of the property of the deceased 

(1) [1886] Punjab Record, 237. 
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agent for an account of his property for which the agent was 
accountable and he prayed that an account might be taken 
of the amount recoverable by him and a decree might be 
passed in his favour, It was held by PLOWDEN and 
BURNEY, JJ., that the plaintiff was entitled to have the 
account taken and a decree passed for any sum which might 
be found to be due by the agent at the time of his death. It 
was held that the suit having been brought within three 
years from the date of the agent’s death was within time 
whether it was governed by artiele 62 or article 120 of 
Schedule II of the Limitation Act and that article 89 had no 
application. It was not necessary to decide in this case 
whether article 62 or article 120 was applicable, 


The case of Kali Krishna Pal Chowdkhry v. Srimatt 
Jagatiara (1), also supports our view. In that case the 
representatives of a gomashta who had for the last four years 
of his life taken the money of his employers in advance for 
the purposes of his business, were sued for the balance of 
account of such moneys after giving credit for the amount 
of the gomashta’s annual salary. It was held that the suit 
being brought within six years from the date of the 
gomashids death, was not barred by the provisions of Act 
XIV of 1859. Both the lower courts in that case had held 
that clause 16, section 1,of Act XIV of 1859, which corresponds 
with article 120 of Act XV of 1877, was applicable to the 
suit and that on the date of its institution the moneys over- 
drawn were barred by lapse of time. In appeal under 
section 15 of the Letters Patent this ruling was reversed. 
In delivering the judgment of the Court, PEACOCK, C. J., 
observed : “In such a case the cause of action would not 
accrue immediately the money was advanced, There would 
be an obligation on the agent to render an account of his 
agency, and to account for the moneys in question, In using 
the word “account”, I use it in its legal sense as not con- 
fined merely to rendering an account of what he has done 
with the money, but as including the payment of any 
balance which might be found due from him upon taking 
of the accounts. The agent died before he was requested 
to account for, or to render an account of the moneys; 


(1) [1868] 2 B. L. R., 139. 
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and then I apprehend a cause of action accrued against 
his representatives so far as they had assets to repay to the 
principal any balance which upon the adjustment of the 
accounts might appear due from the agent. It appears to 
me therefore that the period of six years must be computed 
not from the time when the agent drew the moneys but from 
the time of his death.” 


The case of Gurudas Pyne v, Ram Narain Sahu (©), 
also lends support to the view which we have above ex- 
pressed. The question raised in that appeal related to the 
law of limitation under Act IX of 1871, the suit being one 
for the proceeds of the sale of timber wrongfully converted 
by a deceased person against whom a decree had been 
obtained for such wrongful conversion, such proceeds being 
in the hands of the defendant who held them as agent for 
the representative of the decased. It was held that neither 
article 48 of schedule II of the Act in question which fixed 
the limitation of three years for suits for moveable property 
acquired by dishonest misappropriation or conversion nor 
article 60 of the same schedule, corresponding to article 62 
of. Act XV of 1877, which fixed a limitation of three years 
for suits for money payable by the defendant to the plaintiff 
for money received for the plaintiffs use was applicable, but 
that as a suit for which no period of limitation was provided 
elsewhere, it fell within article 118 of the same schedule 
which corresponds with article 120 of the Act of 1877. Sir 
BARNES PEACOCK in delivering the judgment of the Privy 
Council observed : “ There was no dishonest misappropriation 
or conversion. The defendant sold the timber on account of 
his brother ; he held the proceeds on account of the widow, 
and there was no dishonest misappropriation. Although the 
plaintiffs had a right in finding the money in his hands to 
attach it and make him responsible to them.” Later on he 
observes: “ The suit is to enforce an equitable claim on the 
part of the plaintiffs to follow the proceeds of their timber 
and finding them in the hands of the defendants to make 
him responsible for the amount. That does not fall either 
within article 60 or article 48, but comes within article 118, 
as “ A suit for which no period of limitation is provided else- 


_ (1) [1884] I. L. R., 10 Cal., 860, P. C. 
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where in this schedule,” and for suits of tbat nature a period 
of six years is the limitation.” We would also refer to the 
case of Bindraban Behari v. Jamuna Kunwar ('), in 
which it was held that a suit to recover from the son 
of a deceased pleader as representative of his father money 
which had been received by the pleader in his professional 
capacity on behalf of his client was governed as regards 
limitation by Art. 120. 


For the foregoing reasons we are of opinion that the 
plaintiffs suit is not barred by limitation, 


One other objection to the decree was this, that four sums 
of Rs. 8,084, Rs. 2,000 Rs, 4,050, and Rs. 12,000 were allowed 
by the court below to the plaintiff though these sums were 
it is said not claimed by her in her plaint. We do not 
think that there is any substance in this objection. The 
plaintiff claimed in her plaint Rs. 3,52,180-2-5 and a sum of 
Rs. 2,17,840-4-2 (which includes interest) only was decreed to 
her. The Commissioner in his report did not give credit to 
the plaintiff for these sums, no doubt because they were not 
entered in the account books as debited to the Kuchesar 
estate. Of the items which make up the sum of Rs, 8,084, 
the first appears in the account as having been used for 
indigo business; the second item of Rs. 2,000 as a loan to 
deposit account; the third of Rs. 4,050 as given for the pur- 
chase of horses, and the fourth Rs. 12,000 “as taken to 
Meerut for the Muhiuddinpur case debited to the Sirkar.” 
The court below we think rightly allowed these sums 
finding that they were spent upon or applied for the pur- 
poses of the Kuchesar estate and not for the Sahanpur 
estate. Full credit was given to the defendants for all sums 
which were applied for the plaintiff or her estate in the 
sum of Rs. 1,18,959-7-1 which was deducted from her claim. 
We think therefore that the court below rightly allowed 
these 4 items. 


The only other question pressed before us in argument 
by the appellants’ learned advocate is concerned with interest. 
The court below allowed interest on the amount decreed 
from the 2Ist of July, 1902, up to the 31st of March, 


(1) [1902] I. L. R. 25 All, 55 
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1904, that is from the date of the decree in the earlier suit 
up to the date of the institution of the present suit and also 
future interest. The appellants contend that the court 
- below should not have awarded interest for the period during 
which the appellants abided by the compromise. We think 
under the circumstances that the plaintiff is entitled to 
interest for the period in question. According to the com- 
promise she was relegated to her original rights, upon the 
refusal of Indarjit Singh to abide by the terms of the com- 
promise, and there is no reason why interest on the sum 
found to be due to her should not be allowed. This disposes 
of the only questions pressed before us in the appeal. 


An objection was filed by the plaintiff respondent under 
section 561 of the Code of Civil Procedure of 1882, in respect 
of an item of Rs. 65,913-15-3 and other matters, but the 
objection has been pressed in respect of the item of 
Rs. 65,913-15-3 only. By an oversight the court below 
gave credit twice for this amount to the Kuchesar estate. 
In thé last sentence of the judgment at page 23 of 
the paper-book the balance found to be due to the plaintiff 
is Rs. 197,456-4-2. In ascertaining this amount the sum of 
Rs. 65,913-15-3 as also other sums are deducted, but on turn- 
ing to the account of the Commissioner (No. 5 of the record) 
it will be found that this sum had already been credited to 
the Kuchesar estate, under the date the 25th of July, 1898. 
The learned advocate for the appellants admits that this is 
so. Consequently the objection of the plaintiff-respondent 
in this respect will be allowed. 


The result is that we dismiss the appeal with costs. We 
allow the objection in part and give a decree to the plaintiff- 
respondent for Rs, 65,913-15-3 in addition to the sum 
decreed to her by the court below. This sum will carry 
interest at the rate of 6 per cent. per annum from the 21st 
of July, 1902. The costs of this objection will be paid and 
received by the parties in proportion to failure and success. 
The costs will include fees in this Court on the higher 
scale. 


J. P. | Appeal dismissed, 
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Indian Penal. Code (Act XLV of 1860), sections 361, 363-—-Kidnapping— 
Mottve—Punishinent, 


For a conviction under section 363, Indian Penal Code, it was suffi- 
cient to prove that the minor was taken away from the custody of a 
lawful guardian without his consent. Motive had nothing to say to the 
offence of kidnapping (sec. 361, I. P. C.) though it might have much to 
say to the punishment. Consent given by the guardian after the com- 
mission of the offence would not cure it 

APPEAL against the decision of Muhammad Rafique, Esq. 
Sessions Judge of Azamgarh. 


G. W. Hornsby, for the appellant. 


R. Matcomson, Assistant Government Advocate, for the 
Crown. 


ALSTON, J :—This is a jail appeal from a conviction under 
section 366 of the Indian Penal Code. I took time to consi- 
der this case, because I was not satisfied that the findings of 
fact at which the learned Sessions Judge arrived were correct. 
On those findings it seemed to me that the appellant, how- 
ever improperly he may have acted, had committed no 
criminal offence; but having listened to the learned Govern- 
ment Advocate, who put the case for the Crown before me 
with great pains, I am convinced that the appellant did 
commit an offence but not one under section 366 of the 
Indian Penal Code. 


I find as a fact that there was no abduction. I believe, 
however, that the appellant took the girl, who was undoubt- ` 
edly a minor, to his village without having previously 
obtained the consent of either her father, or of her uncle 
Sunder in whose charge she was for the time. I can see 
nothing that justifies the finding of the learned Sessions Judge 

° Cr. Appeal No. 231 of 1909. l 
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_ that Sunder consented to the girls going in the first instance. 
He was not at home when the appellant and his wife took 
the girl away ; he had gone on a pilgrimage to Bindhachal. 
When, on his return from his pilgrimage, he traced the girl 
to the appellant's village, it is possible that be did, as is alleged, 
agree to her staying there for a few days longer. This would 
not, however, cure the offence which the appellant had 
already committed when he took away the girl in the first 
instance without the consent of her lawful guardian, which 
I think Sunder was not. The offence of kidnapping is defined 
in section 361 of the Indian Penal Code and it will be observ- 
ed by any one who reads that definition that motive has 
nothing to say to the offence, though it may of course have 
much to say to the punishment. In Dharonidhar Ghose(") 
it was held that even a girl’s father with “no criminal intention 
in taking away his own daughter” from her husband, her law- 
ful guardian, might be guilty of kidnapping. As I read the sec- 
tion, even if the appellant thought that neither the girl’s father 
nor Sunder would, had they known of it,have had any objection 
to his taking the girl with him, yet if in fact there was no con- 
sent to the going the offence would be committed. The case of 
Jagannadha Rao reported at page 284 of I. L. R, Madras 
series, volume XXIV, was cited in argument. With the 
reasoning of BENSON, J., as to the correct interpretation to 
be put on section 361 of the Indian Penal Code, I entirely 
agree, Where the temporary guardian is proved to have 
been in collusion with the other party, as in that case, and 
the taking away was accomplished in consequence of such 
collusion, there could be no such consent of the lawful 
guardian as the section requires. The view taken by the 
English Courts that by the fraud of the temporary guardian 
the right of possession of the child reverted to the natural 
guardian seems to me to be correct. To hold otherwise 
would be disastrous to the rights of parents. In the present 
case I find that Sunder did not consent to the taking away. 
I cannot, however, upon the evidence hold that the appellant 
took the girl away “with intent” that she might be com- 
pelled or “ knowing it to be likely” that she would be com- 
pelled to ‘marry. I believe that the idea of marriage was an 


(1) [1889] L L. R., 17 Cal. 298. 
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_ after-thought, the result of the visit subsequently ‘paid-to 


Sital’s: house, a visit not in contemplation when the girl was 
taken away from Sunder’s house. According to the girl, 
whose evidence I believe: on ‘this point, she lived with the 
appellant and his wife for 14 days during which period there 
was no question-of getting her married to-any one. I think 
that when Sital saw:the girl, he wished to marry her and 
pursuaded the appellant, who was his brother-in-law, to allow 
the marriage to take place. This the appellant had no right 
whatever to consent to. What happened in this case, after 
the girl had been taken away from lawful guardianship, 
illustrates the wisdom of the legislature in excluding motive 
from the definition in section 361. One never can tell what 
wrong may not result from taking a young girl away from 
lawful guardianship. The view which I have taken of the 


. facts was the view taken by the Police who investigated the 


case, for they sent it up under section 363. The assessors 
convicted, but there is nothing to show that they-understood 
the law on the subject, their reasons for convicting not having 
been recorded. I accordingly alter the conviction from one 
under section 366 to one under section 363 of the Indian 
Penal Code and reduce the sentence to one of eighteen 
months’ rigorous imprisonment. The appeal is otherwise 
d smissed. _ 


-æ 


Sentence reduced. 
Appeal dismissed, 
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Criminal Proa Code (Act V of 7898), sections 133, 137—Order to 
show cause—Accused appearing—Starting proceedings... 


When a person ordered to show cause under section 133, Criminal 
Procedure Code, appears and shows cause, the Magistrate is bound to 
take evidence as in a summons case, f. e. the complainant has to start 
proceedings by adducing evidence and then the- party showing cause 
may produce his own evidence, if so advised... When . this has been 
done, but not before, the Magistrate can make the conditional order 
absolute if he finds sufficient reason for doing so. 

CRIMINAL REFERENCE by S: Muhammad, Ali, Esq: Ses- 
sions Judge of Mirzapur. 


-The parties were nof represented, 
The judgment of the Court was delivered by 


` RICHARDS, J.—This. is a reference from ‘the Sessions 
Judge of Mirzapur suggesting that the order of a Magistrate 
of the first class purporting to Act under sections 133, 134 
and 137 of the Code of Criminal Procedure, should -be set 
aside. The facts are shortly -as follows. The Magistrate 
having received information, (which we will assume was suffi- 
.cient within the meaning of section 133) that a certain public 
way was obstructed. by a chabutra constructed by Hingu, 
made a conditional order requiring Hingu to remove the 
alleged obstruction or appear and move to have the order 
set aside or modified. Hingu appeared, and the Magistrate 
being of opinion that the duty lay upon Hingu to show 
that the conditional order was not justified, called upon 
him to produce evidence. Hingu did produce three wit- 
nesses. The learned Magistrate considered the evidence of 
no weight, and at once made his conditional order absolute, 
Hingu applied to the Sessions Judge in revision, one 
of the grounds taken being that the learned Magistrate was 

` Cr. Ref. No. 175 of 1909. 
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not justified in making absolute the conditional order 
without taking evidence in support of the order issued, as 
provided by section 137 of the Code. It is admitted that 
the learned Magistrate took no evidence except the evidence 
offered by Hingu. The learned Sessions Judge considered 
that the ground for revision was well founded, and he has 
accordingly referred the matter to this Court. We think 
that the view taken by the learned Sessions Judge is correct. 
Section 137 expressly provides that ifa person served with | 
a conditional order under section 133 appears and shows 
cause, the Magistrate “shall take evidence in the matter as 
in a summons case,” This certainly cannot mean that the 
person showing cause is to start the proceedings and pro- 
duce evidence to meet a case which he has never heard. He 
is not supposed to know the substance of the Police report 
made to the Magistrate, or “other information” on which 
the Magistrate acted, He is entitled to hear the evidence, 
taken as in a summons case ; to examine and cross-examine ; 
and then he may produce his own evidence if so advised. 
When this has been done, but not before, the Magistrate 
can make the conditional order absolute if he finds sufficient 
reason for doing so. This view is supported by the ruling 
in Srinath Roy v. Atnaddt Halder (1). We accordingly 
set aside the order of the Magistrate, dated 4th March, 
1909, in which he made absolute the conditional order, and 
we refer the matter back to him to proceed according to law, 
having regard to what we have said above. 

Reference accepted, 

(1) [1897] 1. L. R, 24 Cal, 395. 
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CHAUDHRI RAMSARUP AND OTHERS.* 
Agreement in a partition suit—Right of pre-emption. 

ffeld that an agreement embodied in a compromise decree passed 
in a partition suit relating to some joint family property whereby a tight 
to transfer to any one whom the transferor liked was conferred upon a 
member, did not amount to a relinquishment of the right of pre-emption. 

APPEAL under section ro of the Letters Patent from a 
judgment of BANERJI, J., reversing a decree of D., R. Lyle, 
Esq., District Judge of Moradabad. 


The plaintiff brought a suit for pre-emption of the Aagutat 
sold by his father Lekhraj defendant No. 2, in favour of 
Chaudhri Ram Sarup defendant No. 1; the defence was that 
the plaintiff under a compromise decree in a partition suit 
between him and his father and brother had waived all his right 
to pre-emption. The 5th clause in the decree ran thus :— 


Muddallah No.1 ko ikhtiyar intigal gaidad rahega chahe 
jis Rist ke nam intigal kar de; Muddat ko kuch usgar na hogs, 


Both the courts, those of first instance and first appeal, 
interpreting the passage in favour of the defendants and 
holding that the plaintiff had waived his right of pre-emption 
under the agreement embodied in the decree, dated the 23rd 
December, 1904, dismissed the claim without entering into 
other questions arising in the case. 

The plaintif preferred a second appeal to the High 
Court. 

The following judgment was delivered by 

BANERJ!, J.—‘ Lekhraj defendant, the father of the plaintiff- 
appellant, sold certain zamindary property to Chaudhari Ram 
Sarup the first respondent under a sale-deed dated the ist of 
November, 1905. 

The suit which has given rise to this appeal, was brought for 
pre-emption in respect of this sale. The court of first instance 
© S. A. No. 849 of 1907. 
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dismissed the suit on the ground that by an agreement made 
between the plaintiff and his brother and his father on the 23rd of 
December, 1904, the plaintiff waived his right of pre-emption. 
This deoree has been affirmed by the lower appellate court. It 
appears that the plaintiff Ramji Mal brought a suit for partition 
of the family property against his father Lekhraj and his brother 


- Baldeo Das. In that suit he claimed partition of a one-third 


share and possession of that share. The suit was compromised 
and petition of compromise was filed on the 23rd of December, 1904, 
and the suit was decided in accordance with the compromise. The 
fifth paragraph of the compromise was as follows :— 


‘The defendant No 1 (Lekhraj) will have right to transfer 
the property. He may transfer it to any one he TEES Ehe 
plaintiff will have no objection.’ 


This clause, it is said, precludes the plaintiff from maintain- 
ing the ‘present suit for pre-emption. The courts below hare 
held that by this clause the plaintiff waived his right of pre- 
emption. I do not agree with those courts. The plainiff, his 
father and brother were dividing the family property. They 
agreed upon certain terms and it was provided that the father 
would have the right to transfer the property which was allotted 
to his share in any way he liked and to whomsoever he pleased. 
Had the property remained joint he would not have had the power 
to do so without the consent of his co-sharers and therefore to pre- 
vent! any misconception it was stated in the deed of compromise 
in clear terms that he would have the right to transfer his property. 
No question of the right of pre-emption was'in contemplation and 
no provision, it seems to me, was made to put a restraint upon 
plaintiff's right of pre-emption. If the custom of pre-emption 
prevailed any other co-sharer would have the right to claim pre-emp- 
tion and there was apparently no object in placing a bar on the 
right of the plaintiff alone. If it had been intended that of all 
the co-sharers the plaintiff alone would have no right of pre-emp- 
tion if his father made a transfer of the property allotted to him, 
that intention would have been given effect to in clear terms and 
the compromise would have provided that the plaintiff would not, 
in case of transfer by his father, have aright of pre-emption. As 
I have said above, what was contemplated was that there would be 
no restraint on Lekhraj’s power of transfer. If a transfer was 
made, the ordinary rule of pre-emption would, in the absence of 
any provision to the contrary, prevail. In my judgment the courts 
below were wrong in holding that the plaintiff waived his right 
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of pre-emption and in dismissing the claim. I allow the appeal, 
set aside the decrees of the courts below and remand the case 
to the court of first instance under section 562 of the Code of Civil 
Procedure with directions to readmit the suit under its original 
number in the register and to dispose of it according to law. The 
appellant will have the costs of thisappeal. Other costs will follow 
the event.” 


From the above judgment of BANERJI, J., an appeal under 


section 10 of the Letters Patent was filed by the defendants- 
respondents. 


J. N. Chaudri (with him Mohan Lal Sandal), for the 


appellants. 
Muhammad Ishaq, for the respondent. 


The judgment of the Ccurt was delivered by 

Knox, A. C. J—We see no reason to interfere. The 
learned Judge of the Court put a correct interpretation on 
the clause in the compromise embodied in the decree of the 
23rd December, 1904. The appeal is dismissed with costs 
including fees on the higher scale. 


M. L, S. l Appeal dismissed, 
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BALDEO 
UVErYSUS 
BADRI NATH AND ANOTHER.* 
Muhammadan Law—Pre-empiion—Shafi Khalit—Lasemeni— 
Easements Act. 

By the term Siat-Xhailit, according to the Hidaya, is understood a 
partner in the immunities and appendages of the property such as a right 
to water and roads. 

In a suit for pre-emption it was found that the house of the pre- 
emptor discharged water on the property sold, and this latter and the 
house of the vendee discharged water on a lane intervening between the 
houses and the property sold. Ae/d that both the pre-emptor and the 
vendee were sharers in the immunities and appendages, and therefore 
one had no preference over the other. 

The Muhammadan Law does not prescribe any period which would 
give a person the right to enjoy an immunity such as that of discharging 
water or a right of way. 


The rule applicable is that of justice, equity and good conscience. 


SECOND APPEALagainst a decree of G.A.PATERSON, Esq., 
I. C. S., District Judge of Benares, reversing a decree of 
Babu Bankey Behari Lal, Additional Subordinate Judge of 
Benares, 


Suit for pre-emption. 

The material facts were these :— 

A certain stable situated in Muhalla Bagh Sundar Das, 
in the city of Benares was sold by one Bhagwan Das to one 
Pandit Badri Nath. The plaintiff alleging himself to be a shaft 
khaiit sued for pre-emption, The defence was that he had no 
preferential right to claim the property. The plaintiff’s house 
stood immediately next to the property in dispute and it was 
alleged that he had a right to discharge water of the house on 
on a portion of it. The vendee’s house was separated from 
the stable by a lane which was not a thoroughfare, Into 
the lane the water from both the house of the vendee and 
the stable was discharged. The Additional Subordinate 
Judge decreed the suit holding that the right of the defendant 
to discharge water into the lane had not been perfected by 
prescription, The District Judge reversed that finding and 
held that under the Muhammadan Law it was not necessary 

“S. A, No. 838 of 1909. 
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to prove user for any definite period before one could 
acquire an easement. He found both the pre-emptor and the 
vendee to be shaft kkalit, and hence dismissed the suit. 


The plaintiff appealed. 


Sarat Chandra Chaudhri (for J. N. Chaudri, with him 
Sundar Lal), for the appellant : 

Under the Muhammadan Law the right of pre-emption is 
given to three classes of persons: 1. Shafi-Sharrtk. 2. Shafi- 
Khalit. 3. Shafi-Jar. The plaintiff comes within the 
second class. It is true that the defendant vendee has 
also been discharging water on the stable and into the lane for 
some time, but no right has been perfected by prescription. He 
cannot be said to have acquired an easement inasmuch as his 
right has not matured by 20 years’ user. Mere occa- 
sional use cannot confer on him a right of easement unless it 
is perfected by prescription as laid down in the Indian Ease- 
ments Act. 


[BANERJI, j.—But the Muhammadan Law does not lay 
down any fixed period for the acquisition of an easement. ] 


. Yes, but the Muhammadan Law never contemplated that 
a man might have used a way or passage of water for say 
four months, and he would therebyacquire an easement. 
Mere useris not sufficient. The user must be for a sufficient 
length of time to convert it into a right. 


; [TUDBALL, J.—Under what law ?] 
_ Under the law of theland, which is here the Indian Ease- 
ments Act. 


Mott Lal Nehru for the respondent, was not called upon. 

= BANERJI, J.—This appeal arises out of a suit for pre- 
emption under the Muhammadan Law which has been 
-found to be applicable under a custom prevailing in the 
locality in which the property in question is situated. The 
plaintiff claimed pre-emption as shaft kAalzt, that is asa 
partner in the immunities and appendages of the property 
sold. The lower appellate court has found that the defend- 
ant vendee is also a partner in the immunities and appen- 
dages of the said property and that therefore the plaintiff 
has no-right of pre-emption preferential to that of the vendee 
defendant. It has been found that the plaintiff has a right 
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to discharge water on the property sold. This would give 
him a right of pre-emption as skafi khalit according 
to the ruling in Karim v. Priyo Lal Bose(1). What we have 
to consider is whether the vendee also is a pre-emptor 
of the same class. The lower appellate court has found 
that between the property sold and the house of the 
vendee there is a lane which is not a thoroughfare. Into 
this lane the water from the stables which comprise the pro- 
perty sold, and the appellants house, is discharged. It is 
urged that there is nothing to show that the defendant has 
under the Easements Act acquired a right of easement to 
discharge water on the lane lying between his house and the 
property sold and that therefore he could not be regarded 
asa shaft khaltt, By the term skafi khalit is understood, 
according to the //daya, a partner in the immunities and 
appendages of the property, such as a right to water and 
roads. -The right to discharge water on the lane is one of 
the immunities and appendages of the property sold. The 
defendant vendee participates in the same immunities, that 
is, he also discharges his water on the lane in question, 
He must therefore be regarded as a skafi khalit within 
the meaning of the Muhammadan Law. That law does not 
prescribe any period which would give a person the right to 
enjoy an immunity such as that of discharging water or a 
right of way. Ina case like this we must take into consider- 
ation the rules of the Muhammadan Law as being rules of 
justice, equity and good conscience. Applying those rules 
in this case, since the vendee is also a partner in the immu- 
nities of the property sold, he is a shaft khalit and the 
plaintiff has no better right than the vendee possesses. 
We accordingly dismiss the appeal with costs including fees 
on the higher scale. 


The respondents have taken objections under order 41, 
rule 22, of the Code of Civil Procedure, as to costs which the 
court below directed the respective parties to bear. It is 
not shown that in the matter of costs the exercise of its 
discretion by the court below was unwarranted. We there- 
fore dismiss the objection with costs. 

P. D, i Appeal dismissed, 
(1) [1905] I. L, R., 28 All., 127. i 
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GAYA DIN AND ANOTHER 
VEFrSHS 


MUSAMMAT DULARI AND OTHERS.* 


Suit for foreclosure—Minority of defendant—Burden of proof— 
Admissibility of previous judgments—Indian Evidence Act (1 of 
1872), section 13 (b). 

In a suit for foreclosure one of the defendants contended that he 
was a nor at the date of executing the mortgage, and so not com- 
petent to enter into a contract, eld thatthe burden of proving the 
validity of the contract lay on the plaintiffs in the first instance. Where 
certain judgments were admitted in evidence in proof of the defendant’s 
minority under section 13, clause (b), Ze/d, the judgments were not admis- 
sible, the cases in which they had been passed not being instances in 
which any right asserted by the defendant was recognised or exercised 
or in which its exercise was asserted, disputed or departed-from. Those 
judgments were admissible to prove only the denial by the defendant of 
bis competency to execute the contracts and the court’s decision thereon, 
but they were not admissible to prove as against the plaintiffs the 
fact of the dzfeadant’s min ority. 


FIRST APPEAL against the decree of B. J. Dalal, Esq., 
Additional District Judge of Cawnpore. 


Suit for foreclosure of a mortgage. 

The material facts will appear from the judgment. 
Te; Bahadur Sapru, for the appellants. 

Govind Prasad, for the respondents. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for fore- 
closure of a mortgage made on the 19th of August, 1898, 
by one Kali Charan, now deceased, the first husband of 
Musammat Dulari, defendant No. 1. The property comprised 
in the mortgage consists of five shops anda house. Of these 
shops Kali Charan mortgaged one to the defendant Mathura 
Prasad on the 16th of December, 1898. After Kali Charan’s 
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death, his widow Musammat Dulari sold this and another shop 
to the defendant Mathura Prasad on the 28th of January, 
1902, and on the same date she sold three shops to the 
defendants Nos. 3 and 4. 


The suit was contested on two grounds; frs¢, that Kali 
Charan was a minor at the date of mortgage executed in 
favour of the plaintiffs ; second, that there was no considera- 
tion for the mortgage. 


The court below found that consideration had been paid 
for the mortgage made by Kali Charan, but it was of opinion 
that he was a minor at the date of the mortgage, and 
accordingly dismissed the suit. 


Upon the question of the payment of consideration no 
argument has been addressed to us on behalf of the respon- 
dents. We must therefore assume that the finding of the 
court below as to the payment of consideration is accepted 
by the respondents. The only question before us is whether 
Kali Charan was or was not of full age at the date of the 
mortgage in suit. 


The learned Additional Judge holds that the burden of 
proving majority lay on the plaintifs. He did not believe 
the oral evidence adduced on either side and apparently 
relying upon two judgments pronounced in previous litiga- 
tion in which the question of Kali Charan’s age was in issue, 
came to the conclusion that Kali Charan was a minor at the 
time of the execution of the mortgage in suit, It is urged 
on behalf of the appellants that the learned Judge was 
wrong in throwing the burden of proof upon the plaintiffs. 
We think that the onus of proof was in the first instance 
on the plaintiffs. They seek to enforce a contract entered 
into by Kali Charan. As the validity of that contract is 
denied on behalf of the defendents it was for the plaintiffs 
to establish by prima facie evidence that the contract was 
valid and was entered into by a person who was competent 
to do so. In the present case we think sufficient prima facte 
evidence was adduced on behalf of the plaintiffs. 


We have first of all the fact that at the time of the regis- 
tration of the mortgage-deed in plaintiffs’ favour, it was stated 
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by Kali Charan that he was of. full age. He produced a 
medical certificate showing that his age exceeded 18 years. 
The Sub-Registrar by whom the document was registered 
has given evidence in this case and he says that he was 
satisfied as to Kali Charan’s age. Mathura Prasad defendant, 
who now asserts that Kali Charan was a mznor at the date 
of the mortgage, was a marginal witness to the mortgage- 
deed. He identified Kali Charan before the Sub-Registrar, 
and not only did he do this, but on the 16th of December 
following he took from Kali Charan a mortgage of one of the 
shops, which Kali Charan executed as a man of full age 
asserting his age before the Sub-Registrar to be 19 years. In 
addition to this we have the evidence of some witnesses who 
_deposed that Kali Charan was over 18 years of age at the 
date of the mortgage. One of the these, namely Ishar Din, 
has given important evidence on the point. He swears 
that Kali Charan was born 12 days after the birth of his 
daughter and that his daughter was born in Jeth, 1935 savzdat, 
which corresponds to May, 1878 The statement of the 
witness is corroborated by Musammat Rikha, a witness 
for the defendant. She says that Ishar Din’s daughter was 
born in the same year in which Kali Charan was born and that 
there was a difference of ro or 12 days, and that Kali Charan 
was born in the year following the famine year 1934, which 
corresponds to 1877-78. Now this evidence clearly proves 
the age of Kali Charan at the date of the registration of the 
mortgage-deed in suit. We see no reason to disbelieve 
the statements of these witnesses, and their evidence coupled 
with the facts to which we have already referred and Kali 
Charan’s own assertions at the time of the execution of the 
mortgage-deed, and the conduct of Mathura Prasad, defen- 
dant, is we think sufficient to establish the plaintiffs’ allegation 
and to cast upon the defendants the burden of showing that 
Kali Charan was a minor when the mortgage-deed in question 
was executed. The oral evidence adduced on behalf of the 
defendants has been justly held by the learned Judge not to 
be of any value. 


There re mains then the fact that in certain previous litiga- 
tion it was asserted that Kali Charan was a sznor and the 
plea of minority was accepted by the court. The learned 
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Judge considers these judgments to be admissible in evidence 
as showing that Kali Charan’s right and ability to transfer 
his property were denied and he is of opinion that they 
were admissible under section 13, clause (4), of the Evidence 
Act. One of these judgments was pronounced in a suit 
brought against Kali Charan upon a bond executed by him 
in October, 1898. Kali Charan’s plea was that he was a miinor 
at the date of the bond. This plea was accepted and the suit 
was dismissed by the Court of Small Causes. The other 
judgment was passed in 1901, in a suit brought in the Meerut 
court upon a mortgage bond executed by Kali Charan on the 
24th of January, 1899. In that case also the court found that 
he was a minor at the date of the bond. It also found that 
there was no consideration for the mortgage and dismissed 
the suit, It is said that these judgments are admissible as 
proving Kali Charan’s minority at the date of the bond in suit. 
We are unable to agree with this view. The judgments do not . 
come within the purview of section 13 (4). The cases in which 
those judgments were passed are not instances in which any 
right asserted by Kali Charan was recognised or exercised, 
or in which its exercise was disputed, asserted or departed 
from. The question in those cases was that of the com- 
petency of Kali Charan to execute the documents which 
were the foundations of those suits. The judgments were 
admissible only to prove the fact of Kali Charan’s denial and 
of the court’s decision but they are not admissible to prove 
as against the plaintiffs the minority of Kali Charan, We 
think that the case of the Collector of Gorakhpur v. Palak 


` Dhari Singh?) referred to by the learned Judge is distinguish- 


able. 


The only other circumstance on which reliance has been 
placed on behalf of the respondents is that in 1899 a relative 
of Kali Charan applied for and obtained a certificate of 
guardianship of his person and property. In that case no 
question of Kali Charan’s age was in contest and the applica- 
tion was apparently made with a view to prevent Kali Charan 
running into debts, or to prevent his creditors recovering the 
debts already incurred by him. 


(1) [1889] I. L R., 12 All, i 
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In view of our finding as to the age of Kali Charan the 
fact of a certificate having been obtained after he had attained 
majority on the representation that he was uncer age, can 
have no effect as to the validity of the mortgage now in 
question. In our judgment the plaintiffs’ claim ought to have 
been decreed. 

We accordingly allow the appeal and setting aside the 
decree of the court below, decree the plaintiffs’ claim with 
costs in both courts including in this court fees on the higher 
scale. -We fix the 15th of December, 1909, as the date for 
payment. The plaintiffs will get interest at the stipulated 
rate up to that date and thereafter at 6 per cent. per annum. 


Appeal allowed. 


NITHURI 
UETSUS 


KING EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), section 235—Joinder of 
charges—Indian Penal Code (Act XLV of 1860), sections 307, 400. 


In a conviction under section 307 of the Indian Penal Code a charge 
under section 406 was also joined; Ae/d that the two acts did not form 
one series of transactions within the meaning of section 235 of the Code 
of Criminal Procedure, and that the two charges ought not to have been 
joined. 

CRIMINAL APPEAL against an order of E. H. Ashworth, 
Esq. Sessions Judge of Benares. 

The material facts will appear from the judgment. 

The accused was unrepresented. 


R. Malcomson, Assistant Government Advocate, for the 
Crown. 
The judgment of the Court was delivered by 
RICHARDS, J.—Nithuri has been convicted under section 
307, I. P. C., and sentenced to transportation for life. He has 
* Cr. A. No. 296 of 1909. 
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also been convicted under section 406, I. P. C., and sentenced 
to 3 years’ rigorous imprisonment to run concurrently. We 
do not think that the charge under section 406 ought to have 
been joined with a charge under section 307. The only 
provision enabling this to be done is to be found in section 
235 of the Code of Criminal Procedure. That section pro- 
vides that if in one series of acts so connected together as to 
form the same transaction more offences than one are com- 
mitted by the same person, he may be charged with and 
tried at one trial for every such offence. It is doubtful whe- 
ther the provisions of this section could apply to the facts 
of the present case. The taking of the ornaments can hardly 
be said to form one transaction with the pushing of Musam- 
mat Sahodra into the well. However, it is quite clear that the 
accused has not been prejudiced in any way. We think that 
the evidence amply justified the conviction. On the ques- 
tion of sentence, ten years is the maximum sentence for an 
attempt to murder under section 307 unless hurt is caused 
to any person by the act. We think that the view that any 
hurt received was part of the act is doubtful. Under all 
the circumstances we consider that the sentence may be 
reduced, We set aside the conviction and sentence under 
section 406, and we alter the sentence under section 307 from 
the sentence of transportation for life to a sentence of ten 
years’ rigorous imprisonment. In other respects the appeal 
is dismissed. 


Sentence reduced, 
Appeal dismissed, 


VOL. VL] HIGH COURT. 699 


ROHAN SINGH 
VERSUS 
BHAU LAL AND OTHERS.* 


Pre-emption—Vendee stranger at date of sale—Subsequent acgutsttion of 
share by vendee—Cause of action. 


In a suit for pre-emption the crucial date for a pre-emptor to suc- 
ceed is the date of the institution of the suit and that if he is able at 
that time to fulfil the conditions necessary to entitle him to a decree, a 
decree ought to be made in his favour. Hence, where a suit for pre- 
emption was dismissed for deficiency of court-fees in both the courts 
below, which decree was subsequently reversed by the High Court and 
the case remanded, and the vendee in the meantime acquired the status 
of a co-sharer, 4e/d that the suit could not be dismissed, the pre-emptor 
having been entitled to a decree at the date of the instifution of the suit. 
eld further that even if the date of decree be looked to, that date 
must be when the decree ought to have been made in the plaintiffs 
favour and not a later date. 


. SECOND APPEAL against the decree of C. D. Steel, Esq., . 


District Judge of Shahjahanpur, confirming the decree of 
Babu Achal Behari Saheb, Subordinate Judge of Shahjahan- 
pur. 

Suit for pre-emption. 

The material facts appear from the judgment, 

Sital Prasad Ghosh, for the appellant. 

B. E. O'Conor and Benode Bekari, for the respondents, 

The judgment of the Court was delivered by 

ALSTON, J.—This appeal arises out of suit for pre- 
emption. The sale which gave rise to the alleged right took 
place on the 11th of September, 1903. The present suit was 
instituted on the 1oth of September, 1904. The court of 
first instance dismissed the plaintiffs suit on the 22nd of 
December, 1904, on the sole ground that the court-fee paid 
was insufficient. The District Judge confirmed this decree 
of the court of first instance on 11th April, 1905. On the 
25th of March, 1907, the High Court set aside the decrees 
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of both the lower courts holding that the court-fee was suffi- 
cient, and remanded the case to be disposed of on the merits. 
The only evidence of the custom of pre-emption was an extract 
from the wazid-ud-arz which provided that if any cosharer wan- 
ted to dispose of his share, he must in the first instance offer 
it to a co-sharer, and then he might sell it to a` stranger. For 
the purposes of this appeal we must consider that at the 
time of the sale and of the institution the suit, and also at the 
dates of the decrees of the Subordinate Judge and the 
District Judge mentioned above, the plaintiff was a co-sharer 
and the defendant vendee a stranger. It however appears 
that on the 7th of January, 1906, the defendant vendee be- 
came a co-sharer in the village, and in the sense of the 
wajid-ul-ars was no longer a stranger. When therefore the 
case came back to the Subordinate Judge for decision on the 
merits the defendant vendee filed an amended written statement 
in which he set forth the sale to him of the 7th of January, 
1906, and submitted that by virtue thereof he was not now 
a stranger and that the plaintiff’s suit should be dismissed. 
This contention having found favour with both the courts 
below the plaintiff comes here in second appeal. From the 
the facts which we have stated, it will appear that the plain- 
tiff had a good cause of action not only at the time of the 
sale and at the institution of the suit, but also at'the time 
when decrees in his favour ought to have been made by the 
court of first instance and by the court of first appeal. 


It is contended- on behalf of the respondents that the 
present case is concluded by the ruling in Ram Gopal v. 
Piari Lal(*). In that case however proceedings for partition 
were pending before the plaintiffs suit was filed, and the 
partition proceedings were completed before the court came 
to make its decree ; with the result that the plaintiff had no 
longer the status which would entitle him to pre-empt the 
property. The court therefore dismissed his suit. It is 
necessary to point out that the facts of that case very 
materially differed from the facts of the present case. The 
plaintiff in the case cited had by virtue of the partition, 
which bound all persons in the village, lost his rights, and 
those partition proceedings had been instituted before the 

(1) [1899] L L R., 21 All, aq. 
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pre-emption suit was started. In the present case the 
plaintiff's. position is just the same.as.it. was when he instituted 
his suit. -He was a co-sharer then and he is a co-sharer uow. 
It is the defendant vendee’s position which. has been altered. 
He has become a co-sharer, a status which he did not occupy 
at the date of the sale, nor at the date of the institution 
of the suit, nor at the date when a decree in favour of the 
plaintiff ought to have been made. The decision in Ram 


Gopal v. Piari Lal was given on the 14th of June, 1899, and - 


on the 15th of May of the same year a Full Bench of this 
court had before it much the same question in the case ‘of 
Janki Prasad v. Ishar Das.(*). Inthat case it was held 
that a person in order to enforce a right of pre-emption must 
fulfil the conditions, and the custom must subsist, not only 
at the time of the sale but also at the time when the suit is 
instituted. The Court however expressly declined to con- 
sider what the result would be where the plaintiff had fulfl- 
led the conditions at the time of the institution of the suit, 
but was unable to fulfil them at the date of the decree. That 
being so, we think it extremely unlikely that a Bench of two 
Judges could have intended to decide the question which 
the Full Bench had left undecided, and in a case in which 
that question did not strictly arise. With the exception of 
the observations in the case of Ram Gopal v. Piart Lal the 


_ decisions all seem to show that it has been the opinion of. 


this Court that the date of institution of the suit was the 
crucial date; and that if the plaintiff was able at that time 
to fulfil the conditions necessary to entitle him to a decree 
a decree ought to be made in his favour. See the cases of 
Bhagwan Das v. Mohan Lal(*) Ram Hit Singh v. Narain 
Rat (*), Narain Singh v. Parbat Singh (*), Ghasitey v. 
Gobind Das(°), Serh Mal v. Hukam Singh ($), Nasir Ali v, 
` Natho Bibi (7), Nabihan Bibi v. Kaleshar Rai (8). Even if 
we assume however that the plaintiff must fulfil the condi- 
tions of custom or contract at the date of the decree, the 
plaintif in the present case did fulfil the conditions at the 


(1) [1899] I. L. R, 21 AlL, 374. (2) [1903] L L. R, 25 Al, 42r. 
(3) [r904] I. L. R., 26 All., 389. (4) [r901] L L. R., 23 All, 247. 
(5) [1908] I. L. R, 30 AlL, 467. (6) [1908] I. L. R., 20 All., 100. 


(7) [1906] 26 A. W. N., 215. (3) [1907] 27 A. W. Ny, 11O. 
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date on which a decree in his favour ought to have been 
made, namely on the 22nd December, 1904; and he continued 
to fulfil the conditions when ‘the case came before the court 
of first appeal. We think that it would be contrary to all 
Justice to hold that because the court of first instance and the 
court of first appeal made an erroneous decision the plaintiff 
should be denied a decree which, it must be admitted, for the 
purposes of this appeal, he was entitled to. The learned 
counsel on behalf of the respondents has been obliged to 
admit that if the Subordinate Judge on the 22nd December, 
1904, had made a decree in the the plaintiffs favour, no 
subsequent purchase ofa share in the village by the de- 
fendant vendee could have interfered with the plaintiff’s 
rights. We think that even if the date of the decree were to be 
considered as regulating the rights of the plaintiff pre-emptor, 
it must be the date on which a decree in the plaintiffs favour 
would have been made, but for the error of the court and not 
the date on which, the error having been corrected, the case 
came back to the court to be dealt with on the merits. 
Under the circumstances of the case we think it unnecessary 
to express an opinion as to what would have been the result 
if the plaintiff had lost his right of pre-emption by not 
fulfilling the conditions after the institution of the suit and 
before the case came back to the court for disposal in the 


- ordinary course. .We allow the appeal, set aside the decrees 


of both the courts below, and remand the case to the first 
court through the lower appellate court with directions to 
re-admit it to its original number in the register and to dispose 
of it on the merits. The appellant will have his costs in this 
court including fees on the higher seale. Other costs will 
abide the result. 


Appeal allowed. 
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DURPATI BIBI AND ANOTHER 
VER SHS 
RAMRACH PAL.* 


Attachment before judgment— Execution of decree—Sale by Munsif 

under Small Cause Couri decree—Attachment by Subordinate Judge 

_ pending—Sale, a nullity—Jusisdiction—Code of Civil Procedure 
(Act XIV of 1852), sections 285, 490. 


Where property is placed under attachment before judgment it is not 
necessary to re-attach it after the passing of the decree. 


Where property had been attached before judgment by the Subordi- 
nate Judge, the decree being passed afterwards, and the property was 
sold in execution of a Small Cause Court decree by the Munsif to whom 
that decree had been transferred, Ae/d that a re-attachment by the Sub- 
ordinate Judge being unnecessary the Munsif had no jurisdiction to sell 
the property pending attachment by a higher court and the sale was a 
nullity. 

FIRST APPEAL from an order of Babu Prem Behari, Off- 
ciating Subordinate Judge of Farrukhabad. 


Suit for declaration that certain immoveable property 
was liable to be sold in execution of decree. 


The material facts will appear from the judgment. 
Tej Bahadur Sapru, for the appellants. 

Gulzart Lal, for the respondent. 

The judgment of the Court was delivered by 


BANERJI, J.—The facts of this case are these. On the 
24th of December, 1898, Chunni Lal, the predecessor 
in title of the plaintiffs appellants, obtained a money 
decree against Sham Lal, Lachhmi Narain and others. It 
the suit in which that decree was passed an application had 
been made for attachment before judgment and in pursuance 
of that application certain shops were attached on the rith 
of June, 1898. Several applications were made for execution 
of the decree but they were infructious. Finally the plaintiffs 
applied for sale of the attached shops. The defendant Ram 
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Rachpal thereupon preferred an objection and on his objec- 
tion being allowed on the 15th of September, 1906, the suit 
out of which this appeal has arisen was brought by the plain- 
tiffs, on the 17th of May, 1907, for a declaration that the 
shops in question were liable to sale in execution of their 
decree. The title set up by Ram Rachpal was acquired by him 
under the following circumstances. One Musammat Janki 
obtained a decree against Lachhmi Narayan and others from 
the court of Small Causes at Cawnpore on the roth of June, 
1898. That decree was transferred for execution to the 
court of the Munsif of Farrukhabad and the shops in ques- 
tion were sold by auction on the 27th of July, 1899. One 
Khunni Lal became the purchaser at the sale and subse- 
quently sold the shops to the respondent Ram Rachpal. It 
was on the strength of this auction purchase that Ram Rach- 
pal objected to the sale of the property in execution of tha 
plaintiffs’ decree. The plaintiffs’ contention was that as the 
property was under attachment in execution of their decree 
by an order of the Subordinate Judge of Farrukhabad the 
Munsif of Farrukhabad had no jurisdiction, having regard to 
the provisions of section 285 of Act XIV of 1882, to sell the 
property, and therefore the sale by him was a nullity, and 
Khunni Lal, the vendor of Ram Rachpal, accquired no title 
under it. 


The court of first instance decreed the claim but the lower 
appellate court set aside the decree of that court and remand- 
ed the case to it under the provisions of section 562 of Act 
XIV of 1882. From this order of remand the present appeal 
has been preferred. 


In the first place we may observe that the order of remand 
was bad inasmuch as there was only one point to be deter- 
mined, namely the extent of Lachhmi Narain’s share and as 
to that an issue might have been referred to the court of 
first instance. 


In the next place we are of opinion that the view taken 
by the court below is erroneous. The property in question 
was attached before judgment in the suit of Chunni Lal. 
When he obtained his decree a re-ttachment of the property 
was not necessary, (vide section 490 of Act No. XIV of 1882) 


VOL. VL] HIGH COURT. 705 


so that after the passing of the decree the attachment al- 
ready made was to be deemed to. be an attachment in execution 
of the decree. On the 23rd of January, 1899, an application 
was made for execution of Chunni Lal’s decree and it was 
prayed that the property already attached might be sold by 
auction. It appears from the execution proceedings that on 
the 17th of July, 1899, the pleader for the decree-holder 
informed the court that as-the same property was to be sold 
in execution of a decree held by one Jugal Kishore, he would 
apply for a rateable distribution of the sale proceeds under 
the provisions of section 295. The proceedings relating to 
the execution of the decree of Jugal Kishore were pending 
in the same court and therefore the court made an order 
that the case should be put up alorig with the execution 
case of Jugal Kishore and that if a sale took place in execu- 
tion of the decree in Jugal Keshore’s case, the question of rate- 
able distribution would be determined. The plaintiffs’ ap- 
plication for execution remained pending till the 23rd of 
November, 1899, when it was finally struck off the files for 
reasons to which it is not necessary to refer. It is thus 
clear that at the date on which the disputed property was 
sold under the orders of the Munsif the same property 
was under attachment in execution of decrees pending in the 
court of the Subordinate Judge. Section 285 of the Code of 
Civil Procedure, 1882, was therefore clearly applicable and 
under the rulings of this Court the latest of which is the case 
of Har Prasad v. Jagan Lal (*) in which other rulings of 
this Court on the point are cited, the Munsif had no authority 
or jurisdiction to sell the property and the sale to Khunni Lal 
was a nullity and no interest in the property passed thereun- 
der to him. The learned Subordinate Judge ignored the rulings 
of this Court and preferred to follow a ruling of the Calcutta 
High Court. He was bound as an officer subordinate to this 
Court to follow the rulings of this Court, although they might 
be in conflict with the rulings of other High Courts. In our 
judgment the defendant Ram Rachpal as purchaser from 
Khunni Lal acquired no title to the property in question, as 
the Munsif had no jurisdiction to sell it, and the only court 
which had authority to sell it was the court of the 
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Subordinate Judge in which the decree of the plaintiffs was 
pending and in which the plaintiffs had applied for sale of 
the property. The defendant however contends in the 
appeal preferred by him, (appeal from order No. 5 of 1909), 
that the suit is time barred. He urges that the claim is in sub- 
stance a claim to set aside the sale at which the defendant’s 
vendor Khunni Lal purchased the property and ought to 
have been brought within one year from the date of the sale. 
We do not agree with this contention, as in view of the rul- 
ings of this Court, to which we have referred above, the sale 
to the defendant’s vendor was a nullity and it was not there- 
fore necessary to set it aside. 


The result is that we allow the appeal, reverse the order 
of the court below, and restore the decree of the court of first 
instance with costs in all courts including in this Court fees 
on the higher scale. 


Appeal alowed. 
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PRIVY COUNCIL. 
MUNESHAR BAKHSH SINGH 
VEISUS 
SHADI LAL AND OTHERS. 
Disqualified proprietor— Undue infiuence—ouus of proof—Indian Contract 


Act (IX of 1872), section 16—~Act VI of 1899, section 2—Compound 
interest—Unconscionable bargain. 


In the case of a disqualified proprietor whose estate is under the 
control of the Court of Wards, a lender who knows the facts is prima facie 
“in a position to dominate the will” of the borrower within the meaning 
of the amended section 16 of the Indian Contract Act. 


The onus of proving undue influence is not on the borrower. 
Suit for money on bonds. 
The facts of the case are as follows :— 


In 1882 the first plaintiff began to lend money to the 
appellant who is the Taluqadar of Mallanpur in the District 
of Sitapur in Oudh. In August, 1886, the appellant being 
heavily in debt was on his own application declared a dis- 
qualified proprietor under the Oudh Land Revenue Act 
(No. XVII of 1876) and his property was placed under the 
charge of the Court of Wards, and remained under such 
charge until July, 1898, when it was restored to the 
appellant. The Court of Wards allowed him Rs. 1,250 per 
mensem for his maintenance. . 


On the 14th of September,- 1889, the appellant without 
sanction of the Court of Wards borrowed Rs, 4,000 from the 
plaintiffon a simple bond. In January, 1896, an account 
was made between the parties to that bond with the ‘result 
that on 27th January, 1896, the appellant executed a fresh 
bond for the money due, viz. Rs. 9,950, and promised to pay 
the amount within 2 years, with interest and compound in- 
terest at the rate of Rs. 18 per cent. per annum with half- 
yearly rests. The present- suit was brought to recover the 
sum of Rs, 32,877 as payable on the aforesaid bond. The 
appellant - pleaded that the bond was obtained by undue 
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influence, and was an “unconscientious transaction ;” and on 
the pleadings the following issues were fixed :— 

1, Was the bond in suit executed under undue influence? 
Is it an unconscientious or unconscionable bargain ? 
Is the rate of interest fixed ? 

Was defendant compelled to admit the receipt of 
the consideration. 

5. Is the bond wholly or partly without consideration? 

Or is its consideration inadequate ? 

The plaintiff was examined as a witness, but the defend- 
ant did not appear in spite of a proclamation issued against 
him under section 168, Civil Procedure Code. After exa- 
mining the evidence, both oral and documentary, the Subor- 
dinate Judge was of opinion that the appellant had failed to 
prove the exercise of undue influence and that the rate of 
interest and compound interest was the usual rate prevalent 
between the parties and other persons. He accordingly 
decreed the claim. 

On appeal, the judgment of the Court was written by 
Mr. Ryves, with whom his colleague Mr. Wills concurred in 
dismissing the appeal. 

In the course of his judgment Mr. Ryves observed as 
follows :— 

“ Assuming that section 16 of the Indian Contract Act as 
amended by section 2 of Act VI of 1899 applies, it only 
provides that when one party to a contract is in a position to 
dominate the will of another and makes a contract with that 
other person which prima facte appears to be unconscionable 
then the ons of proof of its fairness lies on him. It is after 
all only a matter of evidence in each case. Each case must 
stand or fall on its own merits. In this case the plaintiff was 
examined and cross-examined, and all the evidence that the 
defendant put forward was recorded. After examining the 
evidence of both sides the court below has upheld the con- 
tract, and I think, rightly. 

The only other point that I need consider is whether 
the contract was unconscionable. I do not think it was, 
It was argued on behalf of the appellant that although 18 
per cent. compound interest may not be unusual yet in the 
present case it was excessive, There had been previous loans 
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advanced by the plaintiff to the Raja before his disqualifica- 
tion on the same terms, and in some cases on even higher 
terms in which, besides his personal security, landed property 
had been hypothecated. These debts had not been discharg- 
ed by the Raja. The Court of Wards had discharged them. 
Because he had not paid up those debts, it was agrued that 
he could not have paid them. If then the plaintiff knew, as 
he must have known, that even before his disqualification the 
Raja could not pay off previous debts carrying interest at 
18 per cent he most certainly knew that after his disqualifica- 
tion when he had only his monthly “pittance” of Rs. 1,250, 
and what he could make out of the leased villages, he would 
be unable to pay anything towards the discharge of fresh 
debts, and that, therefore, under the circumstances, knowing 
the man he was dealing with, it was unconscionable on the 
part of the | laintiff to insist on so high a rate of interest. I 
see no force in the argument. No sane money-lender would 
lend money to a disqualified proprietor on easier terms after 
his disqualification than what before disqualification had 
been accepted as reasonable by both, for his security was 
immeasurably reduced, and the chance of recovering his 
money rendered very remote. The previous dealings between 
the parties when there is no suggestion of any undue 
influence, and experience in other cases abundantly prove 
that the rate of interest charged was, under the circumstances, 
by no means excessive.” 

Mr. Ryves agreed with the view as taken in 

Chunni Kuer v. Rup Singh, [1888] 1. L. R, 11 All, 57, 70. 
Umesh Chandra v. Galap Lal, (1903) I. L. R., 31 Cal, 223. 

The appellant was granted special leave to appeal by 
order in Council. | 

Leslie De Gruyther K. C. (with him S. A. Kypr) for the 

appellant :— 
There is no distinction in principle between this case, and 


that of 
Dhanipal Dasyv. Maneshar Baksh, [1906] L. R., 33 L A., 118. 


The terms of the bond and the position of the parties are | 


substantially the same in both cases. Both the courts below 
wrongly placed the onus of proving undue influence on the 
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appellant against the provisions of the amended section 16 
of the Indian Contract Act. 

‘G. E.. A. Ross, for. the respondents, admitted .that 
the courts below :wrongly ‘placed the onus on the. appel- 
lant, but both courts fully _ considered all the facts and 
evidence in the case even on the supposition that the onus 
lay on the plaintiff. It was after all a question .of pro- 
cedure. `The issiie was—-“Did he take an unfair advantage ?” 
There was a concurrent finding on that point of the courts 
below and should not be disturbed. Further the terms of the 
bond in this suit were different from those in the case cited. 

Lestie De Gruyther in reply :— 

The findings of the courts below were based on a wrong 
view of the onus, There was no substantial difference between 
the two cases. The case cited clearly laid down that ‘it was 
unconscionable to charge 18 per cent. per annum interest 
from the appellant. 

The judgment of their Lordships was delivered by ` 

LORD COLLINS.—This an appeal by the defendant, a 
disqualified proprietor under the provisions of the Oudh Land 
Revenue Act, 1876, against the judgment of the Judicial 
Commissioners of Oudh, affirming a decision of the Sub- 
otdinate Judge of Bahraich in favour of ‘the plaintiffs suing 
to recover money secured by a bond dated the 27th January, 
1896, whereby the defendant contracted to pay within 
two years to the plaintiffs (or their predecessors in title) a 
sum of Rs. 9,950-with interest and compound interest at the 
rate of Rs. 18 per cent. per annum, with yearly rests. There 
was.practically no consideration paid at the time of the execu- 
tion of the bond, which was given in renewal of a previous one 
dated ‘the 14th September, 1889, the consideration for which 
was an advance of Rs. 4,000. The Raja was a person of 
extravagant habits, and when his estate was placed under 
the Court of Wards, as it was, at his own instance, in August, 
1886, his debts were’said to have amounted to about seven or 
eight lakhs of rupees. The bond in suit was given without the 


knowledge or consent of the Court after his estate had been . 
‘taken ` over. The defence was that, in the circumstances, 
the bond’ ought to be treated as given under undue influence 


and as unconscionable, It was assumed both in the court of 
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first instance and in the court of the Judicial Commissioner 
that the onus of proving undue influence was upon the 
appellant. In this respect the said decisions are directly 
opposed to that of this Board in the case of Dhanipal Das v. 
Raja Maneshar Bakhsh Singh, the present appellant (33 
J], A. 118), * decided in respect of another loan by the then 
plaintiff (one Auseri Lal) to the present appellant while under 
disqualification, In that case—which was as nearly as possible 
identical in its facts with that under appeal, except that the 
money-lender was a different person, though the borrower was 
the same—their Lordships in referring to the evidence, say 
(at p. 126):— 

The fair result . . . is that the respondent, through his imi- 
providence, was in urgent need of money, and owing to his estate being 
under the care of the Court of Wards, he was in a helpless position. 
There was no fraud in the matter, and no pressure was put upon the 
respondent by Auseri Lal . . . to induce him to accept the condi- 
tions offered to him . . . But it must be taken that the respondent 
was compelled by his circumstances 10 accept the terms which were 
offered to him. . . Their Lordships are of opinion that, although the 
respondent was left free to contract debt, yet he was under a peculiar 
disability, and placed in a position of helplessness by the fact of his estate 
being under the control of the Court of Wards, and they must assume 
that Auseri Lal, who had known the respondent for some 50 years, was 
aware of it. They are therefore of opinion that the position of the parties 
was such that Auseri Lal was ‘in a position to dominate the will’ of the 
respondent within the meaning of the amended section 16 of the Indian 
Contract Act. It remains to be seen whether Auseri Lal used that posi- 
tion to obtain an unfair advantage over the respondent. 

Their Lordships then draw the conclusion that the Sub- 
ordinate Judge, who had found that simple interest at 18 per 
cent. per annum was not high, must be taken to have found 
that the charging of compound interest in the circumstances 
was unconscionable, a conclusion in which they deemed the 
Court of the Judicial Commissioner to have concurred, and, 
in the result, their Lordships held that the lender used his 
position to demand and obtain from the respondent more 
onerous terms than were reasonable, and that the bond sued 
on must be set aside. It is true that the learned Judges in 
the present case took a different view of the relative position 
of.the parties under section 16 of the Indian Contract Act, 
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1872, which in itself would be sufficient to account for their 
differing conclusion as to the proper inference to be drawn 
from facts in all essential points identical with those in the 
earlier case. Moreover, the Judicial Commissioners seemed 
to regard themselves as free to criticise, and apparently not 
to follow the decision of their predecessors in the same Court 
in Dhanipal Das’s case. Indeed, the main reasoning of both 
the learned Judges seems to be addressed to impugning the 
position expressly asserted in the judgment of this Board 
that, in the case of a disqualified proprietor whose estate was 
under the control of the Court of Wards, a lender who knew 
the facts was prima facte “in a position to dominate the will ” 
of the borrower within the meaning of the amended section 
16 of the Indian Contract Act. Of course, at the time when 
their judgments were delivered in this case, the judgment 
of this Board in Défantpal Dass case had not yet been 
delivered. dealing, then, with this case on the lines laid 
down by this Board, their Lordships have no hesitation in 
differing from the conclusions arrived at by the learned 
Judges in the Courts below, and are satisfied that in this 
case also the borrower was placed in such a condition of 
helplessness that the lender was “ina position to dominate his 
will,’ and that he used that position to obtain an unfair 
advantage over the appellant. 


Their Lordships will humbly advise His Majesty that the 
appeal be allowed, that the decree of the court of the 
Judicial Commissioner of Oudh and the decree of the court 
of the Subordinate Judge of Bahraich be discharged and 
that instead thereof it be ordered that the bond of the 27th 
January, 1896, be set aside and that the appellant pay to the 
respondents the sum of Rs. 4,000, with simple interest at the 
rate of 18 per cent. a year, from the 14th September, 13889, to 
the date of payment, with proportionate costs in both courts 
below on the amount decreed, to be settled by the Judicial 
Commissioner in case of difference, and that as to the rest 
each party bear his own costs. 

The respondents will pay the costs of the appeal. 

T. L. Wilson and Co., solicitors for the appellant: 

Barrow, Rogers and Nevill, solicitors for the respondents. 

R, D. Appeal allowed, 
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LEKHRAJ AND ANOTHER 
VEI SUS 
PARSHADI Attias RAM PRASAD.*® 


Ejectmeni—Landlord and tenant—-Eaproprielary holding, surrender 
of-— Subsequent dispossession of landlord—Consideration for relin- 
guishinent. 


Upon the sale of the zamindari the vendor becomes an exproprietary 
tenant in respect of his sir land, and he is competent to surrender his 
holdings in favour of the vendee. Upon such surrender his rights as 
an exproprietary tenant determine, and if he subsequently dispossess 
the vendee landlord, the latter is entitled to be put back into possession, 
and (se#tdée) it is immaterial if the former received consideration for the 
relinquishment of his exproprietary rights. 


SECOND APPEAL against a decree of Maulvi Muhammad 
Husain, officiating Second Additional Judge of Aligarh, re- 
versing a decree of Babu Upendra Nath Sen, Munsif of 
Khurja, district Aligarh. 


Suit for refund of sale consideration or in the alternative 
for possession of str and Khudéast lands. 

The material facts will appear from the judgment. 

The court of first instance gave a decree for refund of 
the sale consideration. 

Both parties appealed. 


The lower appellate court decreed the defendant’s appeal 
holding payment of sale consideration not proved, It also 
dismissed plaintiffs’ appeal to be put back into possession. 
The plaintiffs appealed from both these decrees. 


Govind Prasad, for the appellants. 
L. M. Banerji, for the respondent. 


The judgment of the Court was delivered by 
BANERJI, J—The defendant Parshadi alfas Ram Prasad 


executed a sale deed of his zamindari in favour of the 
plaintiffs on the 21st of June, 1904. On the same date he 
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executed another document relinquishing his rights as ex- 
proprietary tenant in respect of his ss and #audkast lands 
in favour of the plaintiffs for a consideration of Rs. 500, The 
plaintiffs’ allegation was that the defendant surrendered 
possession to them and that they were in possession of the 
sir and #Audkasi lands from 1904 to 1907 Fasli and that in 
1907 Fasli the defendant dispossessed them. They brought 
the present suit for a refund of Rs. 500, the consideration for 
the second deed execitted on the 21st of June, 1904, and in 
the alternative for possession of the ser and #Audkast lands. 
The court of first instance found that Rs. 500 had been paid 
by the plaintiffs to the defendant and made a decree.in their 


` favour for that amount with interest. From this decree both 


parties appealed. In their appeal the plaintifls claimed 
possession of the land. In the defendant’s appeal he disput- 
ed the correctness of the lower court’s finding as to the pay- 
ment of Rs. 500. The lower appellate court decreed the 
defendant’s appeal, holding that the payment of Rs. 500 had 
not been proved. As regards the plaintiffs’ appeal that 
court was of opinion that although the plaintiffs had 
been put into possession this was with the consent of the 
defendant and therefore by reason of such possession- the 
exproprietary rights of the defendant did not determine and 
the plaintiffs were not entitled to be put back into possession. 
From the two decrees passed by the court below the 
plaintiffs have preferred this appeal and the connected appeal 
No, 809 of 1908. We are of opinion that this appeal must 
prevail and the claim for possession of the land in question 
must be decreed. The learned Subordinate Judge overlook- 
ed the fact referred to in the judgment of the court of first 
instance and shown by the record that in 1905 the defendant 
vendor filed an application in the Revenue Court stating that 
he had surrendered his exproprietary rights to the plaintiffs 
and asking that court to enter the names of the . plaintiffs in 
respect of his ser lands. On the 4th of August, 1905, the 
defendant gave his deposition in the Revenue Court and 
stated that he had surrendered his exproprietary rights to 
the plaintiffs. No doubt upon the sale of the zamindari the 
defendant became an exproprietary tenant in respect of his 
sir land. After he became such tenant he was competent to 
surrender his holding in favour of the vendees who were his 
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landlords. He surrendered his rights and put the plain- 
tiffs into possession and the plaintiffs remained in possession 
until 1907, The surrender of his exproprietary rights being 
valid in law, it was not competent to the defendant to resume 
possession by dispossessing the plaintiffs as his exproprietary 
rights had been determined by the surrender, The plaintiffs 
are therefore entitled to be put back into possession, In this 
view it is immaterial whether the defendant received consider- 
tion for the relinquishment of his exproprietary rights. We 
accordingly allow the appeal, set aside the decree of the 
‘court below in so far as it dismisses plaintiffs’ claim for 
possession and grant a decree to them for possession of the 
lands claimed. The claim for damages is not pressed by the 
léarned vakil for the appellants, and is dismissed. Under 
the circumstances we oes the parties to pay ee own 
costs in all courts. 


Appeal allowed. 


TOTA 
Versus 


SHEO NARAIN. 


Ere cup ton Wael: -arz——Partition~-No new Wajib-ul-arz—Custom 
or contraci—Interpretation of document.. ` 


Where, in a suit for pre-emption, the waytb-ul-arz of the settlement 
of 1863 contained the provisions as to pre-emption in the words “for 
the future if any AAewatdar wishes to sell or mortgage erc.” and the 
wajib-ul-arz ofthe settlement of 1890 contained the clause “ whatever 
customs exist in the village they are to be found entered in the wayid-s- 
arg prepared at the last settlement,” there being no new wajib-ul-arz 
framed upon partition of the village in.1896 subsequently to the second settle- 
ment, želd that the provisions made at the first settlement in regard to 
pre-emption was the recital of a contract, and the significant silence of 
the latest wajib-ul- -arz in regard to any right of pre-emption showed that 
the co-sharers did not wish to keep up the contract. 


FIRST APPEAL from an order of Babu Prag Das, Sub- 
ofdinate Judge of Saharanpur. - 

Suit for pre-emption. 
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-The material facts will appear from the judgment. 
Ghulam Mujtaba, for the appellant. 

Jwala Datt Joshi, for the respondent. 
The following judgments were delivered :— 


KNoX, J.—This First Appeal arises out of an order of 
remand passed under section 562 of the Code of Civil 
Procedure in a suit for pre-emption. The pre-emption claim 
is based, so the plaint tells us, upon the record of rights 
which vas drawn up at the settlement of 1863 and also upon 
that which was prepared at the recent settlement in 1890. 
Since the settlement of 1890 the original mahal has come 
under partition and has been subdivided into 34 mahals. 
The pre-emptor and vendor both own shares in one of these 
new mahals in which the property sold is situate. The 
court of first instance finds that the record of rights which 
was prepared in the settlement of 1890 contains no provi- 
sions regulating the subject of pre-emption and holding that 
the record of rights of 1863 which did contain a provision 
regulating it had ceased to have effect between the contend- 
ing parties, decided that the plaintiff could claim no pre- 
emptive right. The learned Subordinate Judge in appeal 
was of an opposite opinion. He appears to have entirely 
overlooked the plaintiffs allegation that the claim was based 
upon the record of rights prepared at the recent settlement 
and his judgment reads as though he were under the im- 
pression that the record of rights of 1863 was the last record 
of rights that had been prepared for the village. He gave 
effect to the terms contained in the record of rights for 1863, 
set aside the decree of the Munsif, and remanded the suit for 
determination upon its merits. It is from this order of 
remand that the present appeal is brought. The memoran- 
dum of appeal equally ignores the existence of any record of 
rights other than that of the year 1863. The plea relied 
upon is that as the village was partitioned into 34 mahals in 
the year 1896, the record-of-rights of 1863 ceased to have 
any effect. We have on the record the record-of-rights 
prepared in the settlement of 1890, and it is, of course, a ` 
document which cannot be ignored. In the record-of-rights 
for 1863 there are words which the plaintift interprets, and 


$ 
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we think rightly interprets, as being record of a covenant 
whereby the parties to it agreed that a right of pre-emption 
should obtain in the mahal, and which sets out conditions 
which were to govern the right. The record-of-rights of 
1890 maintains absolute silence upon this point and totally 
ignores any covenant of pre-emption. 


It was contended by the learned vakil for the respondent 
that from certain words at the conclusion of the record-of- 
rights the court should infer that the parties intended to 
reproduce all customs which were recorded in the record- 
of-rights prepared at the settlement of 1863. Even if this 
was the intention of the parties there is all the difference 
_ between customs and covenants, and we have no right to 
infer that by the word ‘customs’ the word ‘covenants’ was 
also intended. At partition no record-of-rights appears to 
have been framed for any mahal, and we had therefore tu con~ 
dsider in the light of the recent Full Bench Dalganjan Singh 
v. Kalka Singh and others ('), what effect, if any, should be 
given to the clause or clauses in the record-of-rights upon 
which the plaintiff based his claim. The absence ‘of any 
mention of pre-emption in the record-of-rights prepared in 
1890 is very significant. It stands in this case alone. By 
this, I mean, that there i6 no evidence of any kind to show 
that any conclusion other than that which would ordinarily 
be drawn from such silence can be drawn in the present case, 
There was the express covenant of 1863. In 1890 that 
covenant is distinctly ignored. The natural inference is 
that the parties in the village in 1890, from some cause or 
another no longer considered themselves bound by the cove- 
nant of 1863. The later record-of-rights is the record-of-rights 
by which the parties are governed, there being no record-of- 
rights prepared at the time of partition. The authority for 
this will be found in section 191, Act XIX of 1873. The 
basis of the plaintiffs claim fails. In this view the appeal 
must be allowed, the order appealed from set aside, and the 
decree of the Munsif restored with costs, 


AIKMAN, J.—I am of the same opinion. The plaintiff in 

» the suit out of which this appeal arises came into court seeking 

to assert a right of pre-emption. It is for any one who asserts 
(1) [1899] 19 A. W. N. r11; sc, I, L. R, 22 All, 1. 
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such a right to prove that he possesses it. The plaintiff relies on 
what is contained in the village administration papers of 1863 
and of the recent settlement. Inasmuch asa new record of 
rights was prepard at the last settlement in 1890, the record- 
of-rights prepared at the previous sellement no longer re- 
mained in force except in so far as its provisions were in- 
corporated in the new frecord-of-rights. In the village ad- 
ministration paper prepared in -1863 there is this stipulation 
“For the future if any #Aewatdar wishes to sell or mortgage 
his property he must transfer it for a reasonable price first to 
his own brother, if he refuses to take then to some other 
relation, and, lastly, if his relations refuse, then to the 
other Ahewatdars of the patti and village.” The opening 
words of this clause, vig “for the future,” clarly show that 
here we have no- record ofa custom. What is recorded is 
an agreement come to by the co-sharers. In the village 
administration paper prepared in 1890 the arrangements for 
the distribution of profits, for the payment by each co-sharers 
of his share in the Government revenue, cesses and village- 
expenses,.and for the manner in which collections are to be 
made from clutivators are set forth. Then appears this clause 
“whatever customs exist in the village they are to be found 
entered in the waytb-ul-arz prepared at the last settlement,” 
As said above, the provision made at the last settlement in 
regard to pre-emption is clearly not the record of a custom 
but the recital of a contract. I am therefore of opinion 
that the clause in the last wayth-u/-arge which is relied -on 
by the plaintiff entirely fails to prove the continuance of the 
contract which had been entered into in 1863, and I infer 
from the significant silence of the new waytb-ud-arz in regard 
to any right of pre-emption that the co-shares no longer 
wished to maintain the previous covenant. In the view I 
take of the meaning of the last wayrb-ul-arz it is unnecessary 
to consider the effect of the partition made in 1896. For ‘the 
above reasons, I concur in the order perposed by my brother 
KNOX. . 


Appeal allowed. 
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HAR PRASAD AND OTHERS 
VET SUS 


RADHA KISHON.* 


Custom—LEvidence--Insuffiictent—~ Second appeal—High Courts power 
to interfere. 


Where a question arises as to the existence or non-existence of a cus- 
tom and the court below acts upon illegal or legally insufficient evidence 
the question is one of law and the High Court can interfere in second 
appeal and examine the evidence. Ram Bilas v. Lal Bahadur, I. L. R., 
30 All, 311 followed. 


B an agricultural tenant, sold 34 share of his house to the defendant. 
The plaintiffs, zamindars, brought a suit for ejectment of the vendor 
and the vendee from the whole house. The court of first instance 
gave them a decree. The District Judge on appeal by the vendee only 
dismissed the suit. /7e/d that the plaintiffs were entitled to possession 
of the 34 only but as the vendor was no party to the appeal to the District 
Judge or to the High Court the whole suit was in effect decreed. 

SECOND APPEAL from the decree of Girraj Kishore Datt, 
Esq, Subordinate Judge, Bareilly, reversing the decree of 
Maulvi Abdul Husain, Munsif of Havali. 


Suit for possession. 
Plaintiffs’ appeal. 
The material facts were these :— 


The plaintiffs were the zamindars of mahal sufeid in the 
mauza Nekpore and the defendant Baldeo was their tenant. 
Baldeo sold % portion of his house to Radha Kishun, defendant 
No. 1, by a sale-deed, dated the [6th of July, 1906. The 
plaintiffs thereupon, brought this suit for a declaration that 
the teneant Baldeo had no right to sell the house and for 
possession of it from Radha Kishun. The defence was that 
in accordance with a custom as obtained in the village, a ten- 
ant had a right to sell his dwelling house. In support of the 
custom the defendants produced four classes of documentary 
evidence. First, sale-deeds by which tenants in the village 
purported to sell the materials of their houses in favour of 
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their own zamindars, Secondly, sales by which zamindars 
sold their houses to other zamindars. Thirdly, sale-deeds 
whereby tenants had sold their houses to other tenants with 
the permission of the zamindars. Fourthly, sales by which 
tenants had sold houses to other tenants without any express 
authority from the zamindars, Of the fourth class of docu- 
ments none was dated prior to the year 1891. In addition to 
the documentary evidence the defendants produced oral evi- 
dence which went to show that the alleged custom had existed 
in this village only for the last 20 years. The court of first 
instance held that the custom was not proved, and hence 
decreed the suit. The lower appellate court, however, on 
appeal by the vendee only, held that the custom was proved 
and dismissed the plaintiffs’ claim. The plaintiffs appealed 
to the High Court. . 


Te Bahadur Sapru, for the appellants. 
Sital Prasad Ghose, for the respondent. 


The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of a suit for posses- 
sion of a house. The plaintiffs are the zamindars of mahal 
Sufed in the village Nekpur, which is a suburb of the town of 
Bareilly. The defendant No. 2, Baldeo, is an agricultural 
tenant residing in a house situated on the village site. On the 
16th of July, 1906, he sold to the defendant No.1, Radha 
Kishun, a two-third share in the house for the sum of Rs. 
6%5-12-6 and placed him in possession thereof. Plaintiffs 
alleging that Baldeo had no right to transfer any interest in 
the land, in fact had no right to transfer any thing beyond 
the materials of his house, sought to eject him and defend- 
ant No.1 therefrom and to gain possession of both house and 
land. The suit as brought was in respect of the whole of the 
house. The defendant No. r in reply set up a custom in the 
village whereby a tenant is supposed to have a right to trans- 
fer not only the materials of his house but also an interest in 
the land, presumably a right of residence thereon. The 
defendant No. 2 supported him in this and pointed out that 
he had transferred only a two-thirds share in the house and 
not the whole, 
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The court of first instance in a careful and exhaustive 
judgment, held that the eviden ce produced by the defendant 
to support the alleged custom was insufficient to establish it 
and gave the plaintiffs a decree for possession of the site, 
allowing the defendant No 1 a period of two months within 
which to remove the materials. 


.On appeal by the defendant No. 1 alone the lower 
appellate court held that the custom alleged was proved by 
the evidence and it therefore dismissed the plaintiffs suit zx 
toio, The defendant No. 2 was no party to this appeal. 


Plaintiffs on appeal to this Court urge that the evidence 
on the record is insufficient to establish the custom alleged 
on behalf of the defendants. It was held in Ram Bilas v. 
Lal Bahadur (1). that where a question arises as to the 
existence or non-existence of a particular custom, and the 
lower appellate court has acted upon illegal evidence, or on 
evidence legally insufficient to establish an alleged custom, 
the question is one of law, and the High Court is entitled 
in Second Appeal to consider whether the finding is based 
upon sufficient evidence. In accordance with this ruling it 
is open to us to examine the evidence and to see whether 
or not it is sufficient to establish the custom set up. 


The learned Munsif has given a full and complete analysis 
of that evidence, documentary and oral. The documentary 
evidence was arranged by him into four classes. It is 
admitted’ that the first three classes do not support the 
custom alleged. In regard to the fourth class of documents, 
they are five in number. Of these two exhibits Q anl R 
admittedly do not support the custom. Only three documents 
remain, the earliest of which is dated the 31st of March, 1891. 
These three documents evidence only three sales and in 
our opinion are totally insufficient to establish the alleged 
custom. 


As to the oral evidence the defendants produced only five 
witnesses. Of these one deposed against him. Four others 
stated that the custom existed but had only so existed for 20 
years. One of those four witnesses, Hemraj, also distinctly 


(1) [1908] 1. L. R., 30 All, 311; S.C 5 A. L. J. Ry 456. 
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stated that the permission of the zamindar is obtained before 
a sale is made, therein supporting the testimony of the 
witnesses produced by the plaintiffs, 

The lower appellate court has not given any analysis of 
this evidence but states generally that it is sufficient to prove 
a custom. 


According to the wayjt-ul-arg a tenant living in a house 
can reside there as long as he likes without any obstruction 
and at the time of leaving the house he has the power to 
sell the materials if he built it with beams and planks pur- 
chased by himself; but if he built it with materials obtained 
from the zamindar, then those materials were owned by the 
zamindar. This document is in favour of the plaintiffs and 
quite inconsistent with the alleged custom. The learned 
Subordinate Judge has minimised the value of this document 
by pointing out the fact that only two-thirds of the house was 
sold, and not the whole of it. He therefore held that it could 
not apply to the case before him. In our opinion the evi- 
dence on the record is quite inadequate to establish the 
custom put forward by the respondent. The decision of the 
Munsif on this point was in our opinion quite correct. 


It is urged that as the vendor is still in possession of one- 
third of the house the vendee can not be ejected from the 
remaining two-thirds as the tenant has not yet deserted the 
building. An examination of the sale-deed however shows 
that a specific two-thirds portion of the house (towards the 
south) was sold to the vendee, and the vendee has been put 
into possession of that portion. It is clear therefore that the 
plaintiffs are entitled to possession of the two-thirds share, 
the defendant respondent: being allowed time to remove the 
materials which alone were conveyed to him under the sale- 
deed in question. The learned advocate for the appellants 
admits that the appellants are only entitled to this two-thirds 
share and not the whole of the house as was decreed by the 
court of first instance, It may be said that as under the sale 
deed the site of the house is not transferred the tenant Baldeo 
is not liable to ejectment therefrom. But Baldeo has remained 
satisfied with the. decree of the court of first instance which 
ejected him from the whole of the site and he was no party 
to the appeal in. the lower appellate court or in this Court. 


VoL. VL] n. a 723 


So far as the respondent in this appeal is concerned he is not 
entitled to remain in possession of the two-thirds share 
which he has purchased and as against him the plaintiffs- 
appellants are entitled to a decree for possession of two-thirds. 
We therefore set aside the decree of the lower court and 
grant them a decree for possession of the site of the house on 
which stands the (34) share purchased by the respondent. 
The latter will be allowed a period of two months from this 
date wherein to remove the materials of the building. The 
plaintiffs will get two-thirds of their costs in all courts as 


against the respondent. The respondent will bear his own 
costs. 


There is an objection on behalf of the respondent under 
order 41, rule 22, in respect of the order passed by the lower 
appellate court in regard to costs. In view of our finding 
in the case this objection is dismissed with costs. 


P. D. Decree modified. 


NANAK AND OTHERS 
VErSHS 
SIBBA AND OTHERS.* 


Limitation Act (XV of 1877), Sch. L, Art. rgr—Reversioners—Suit 
Jor possession more than 12 years after Hindu females death—Sutt 
barred— A dverse possession. 

Where upon the death of a Hindu his mother was recorded as heir and 
remained in possession of the property till her death on October 25, 1895, 
and on December 24, 1895, the sister of the last male owners father and 
his own sister made an application to get their names entered and suc- 
ceeded, Ae/d that the suit of reversioners to the last male owner brought 
on December 23, 1907, was barred by time. 


FIRST APPEAL from an order of J. L. Jhonston. Esq., 
I. C. S, Additional District Judge of Meerut reversing the 
decree of Pandit Soti Raghubans Lal, Subordinaté Judge of 
Meerut. 

Suit for possession of immoveable property. 


F. A. F. O. 125 of 1908. 
Lol 


CIVIL 


1909. 

HAR PRASAD 
EJA 
RADHA 
KISHUN. 


seer 


Banerji, J. 


CIVIL. 


1909. 
May 7. 


BANERJI, J. 
TUDBALL, J. 


baj HIGH COURT. [A. L. J. R. 


The facts were briefly these :— 


One Khazan Singh who was the last male owner of the 
property in dispute died in 1891. His mother Nauli remained 
in possession till her déath, vis. 25th October, 1895. On 
24th December, 1895, Musammat Dharmo, (sister of Kha- 
zan’s father) and Musammat Khairati (sister of Khazan) 
applied for mutation of names in the Court of Revenue, and 
their names were recorded on the 24th of February, 1896. 
On 15th July, 1902, a deed of gift was executed by Musam- 
mat Khairatiin favour of defendants 1 to 5 and also a hiort- 
gage in favour of defendants 6 to 10. The present suit was 
instituted on 23rd December, 1907, by the plaintiffs, who 
claimed to be the reversionary heirs of Khazan for possession 
of the property. The defendants resisted the suit, izter afta, on 
the ground that the plaintiffs’ suit was barred by limitation. 
The Subordinate Judge of Meerut dismissed the suit. The 
lower appellate court reversed the decree. 


The defendants appealed. 


Sundar Lal for the appellants, contended that the cause 
of action accrued to the plaintiffs for the possession of the 
property in dispute on the date of the death of Musammat 
Nauli which happened on the 25th of October, 1895. Article 
141 was the specific article provided for such suits which 
gave 12 years’ limitation from the date of the widow’s 
death, the suit having been instituted on the 23rd of 
December, 1907, was clearly time-barred. 


Surendra Nath Sen (for Satish Chandra Banerji), for the 
respondents: Article 141 dealt with suits for possession which 
clearly implied that the defendant or defendants must be in 
possession at the date of the death of the Hindu female. On 
the death of Musammat Nauli, no one being in possession, no 
cause of action could accrue to the plaintiffs. Article 141 there- 
fore could not apply. The court having found that the property 
was in the hands of tenants, it must be presumed that they 


„were holding the’ property constructively for the rightful 


owner. The cause of action accrued to the plaintiffs, when 
Musammats Dharmo arid Khairati obtained possession. It 
was found in this case that the suit was not barred as it was 
brought within 12 years of the period when possession was 
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assumed by a person not entitled. Article 144 was the article 
which applied to the case. The possession of one trespasser 
could not be tacked on to that of another trespasser to 
defeat the title of the true owner. 

Guroo Charn x: Krishna Moni, {1897} 2 G W. N., 365. 

Sundar Lal, was not heard in reply. 

The judgment of the Court was delivered by 


BANERJI, J.—The question in this appeal is whether the 
claim is barred. by the law of limitation, The property 
in dispute belonged to one Khazano, who died in 1891. He 
was succeeded by his mother Musammat Nauli, who con- 
tinued in possession till her death. The plaintiffs claimed 
to be the reversioners to the estate of Khazano after Nauli’s 
death and sued to recover possession. They alleged in their 
plaint that after the death of Nauli, Jit was the person 
entitled to possession but he took no steps to take it. This 
has been found to be unture as Jit had predeceased Musam- 
mat Nauli. The plaintiffs next alleged that Musammat 
Nauli died in the end of December, 1895. They brought 
their suit on the 23rd December, 1907. The court of first 
instance found that Nauli had died on the 25th of October, 
1895, and as the suit had been brought after 12 years from 
that date, it held that under Article 141 of Schedule II 
of the Limitation Act, 1877, the claim was time-barred. 
The suit was accordingly dismissed. On appeal the learned 
Judge, by what seems to us to be a curtous process of reason- 
ing, came to the conclusion that the claim was not time-barred. 
The lower appellale court found in concurrence with the 
court of first instance that Musammat Nauli died on the 
25th of October, 1895. It was not the plaintiffs’ case that 
after her death they had obtained possession and were 
subsequently dispossessed. On the 24th of December, 1895, 
Musammat Dharmo from whom the principal defendants 
derive title, applied to the Revenue Court for mutation of 
names and stated at the time that she was in possession, 
The mutation proceedings remained pending till the 24th 
of February, 1896, but it was found that she had taken posses- 
sion after Nauli’s death and had continued in possession. 
This therefore is a case to which Article 141 of Schedule II 
clearly applies, The suit is one by a Hindu reversioner 
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entitled to possession of immoveable property on the death 
of a Hindu female. The period of limitation prescribed for 
it is 12 years, to be computed from the date of the female’s 
death. It was held by the Privy Council in Boy Gopal 
Mukerji y, Krishna Mahtsht Debt), that Article 141 governs 
a case like this. As the suit was brought after 12 years from 
the date of the death of Musammat Nauli, the claim was 
clearly time-barred. We allow the appeal and setting aside 
the order of the court below restore the decree of the court 
of first instance with costs in all courts. 
J.-P. Appeal allowed. 
(1) [r907] I. L. R. 34 Cal, 329. 





FATEH SINGH AND OTHERS 
"versus 
SHAM LAL.* 


Code of Civil Procedure (Act XIV of 1882), sections 257A, 258-—~Apree- 
ment giving time to judgment-debtor— Sanction of Court, 

An agreement was entered into between the judgment creditor and 
judgment-debtors whereby the latter promised to pay certain amount at 
once and execute a sale-deed in respect of some of his property and 
pay the balance some time afterwards. The judgment-debtors applied 
to have the adjustment certified. The decree-holder opposed the appli- 
cation. Ae/d that the agreement was an agreement to grant time 
within the meaning of section 257A ofthe Code of Civil Procedure 
and not having been sanctioned by the court it was void. 


Held further that the courts below were justified in refusing to sanc- 
tion the agreement under the circumstances of the case. 

APPEAL under section 10 of the Letters Patent froma 
judgment of GRIFFIN J., reversing a decree of Muhammad 
Siraj-ud-din Esq., Judge of the Court of Small Causes, Agra, 
exercising the powers of the Subordinate Judge. 


Application for execution of a decree, 

The material facts appear from the judgment of 

GRIFFIN, J.—“ This is'an appeal by a decree-holder who had 
put his decree in execution. 


In _the conrse of the execution 
* P, L, A. No. 12 of 1009. l 
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proceedings the parties came to terms according to which the judg- 
ment-debtors were to pay a sum of money down, to execute 
within one week a sale of certain property, and to pay a further 
sum ata future date about two months ahead. This agreement 
was come to on the 20th of August, 1906. In November, 1906, the 
judgment-debtors applied under section 258 of the Code of Civil 
Procedure of 1882, to have the adjustment of the decree certified. 
Objections were taken by the decree-holder who urged that the ad- 
justment should not be certified (1) because the judgment-debtors 
had been guilty of frand in the matter, and (2) becanse the 
agreement between the parties was one which came under the 
provisions of section 257A of the Code of Civil Procedure, and 
not having been sanctioned by the court was invalid. The first 
conrt upheld the decree-holder’s objections and dismissed the 
application of the judgment-debtors. The lower appellate court 
on appeal by the jndgment-debtors reversed the order of the 
first court, holding that the provisions of section 257A were not 
applicable, and that the decree having been satisfied in full was 
_ no longer capable of execution. ‘I'he decree-holder comes in 

‘second appeal to this court, and the gronnd taken is that the 
~ agreement in question was one to which section 257A applied, 
and the court which passed the decree not having sanctioned it, 
the lower appellate conrt shonld not have allowed adjustment 
of the decree under section 258 of the Code of Civil Procedure to 
be recorded. The material terms of the agreement between the 
parties are as follows:—Ham muddaiyan men bamuladmah haza madin 
se is tarah per tasfia ho gaya hai ke pachis rupaya naqd fil hal pa liya 
aur puchis rupayu bamah Katil Sudi 15 Sambat 1968, men uda karenge 
anr kul hamara hissa joki hamara hissa mauza Dauli men hai usko 
bilewa: is digri ke bainamah karalenge undar ek hafta ke” 


The question for decision in this appeal is whether the agreement 
was one which extinguished the decree, or it was an agreement to give 
time to which the provisions of section 257A of the Code of Civil 
Procedure of 882, would apply. In certain reported cases to 
which 1 have been referred on behalf of the respondents, namely 
Lalji Singh v. Gaya Singh (1), Jhabar Mahomed v. Madan Sonahar (2) 
and Hukum Chand Oawal v. Taharunnessa Bibi (3) the judgment-deb- 
tor had executed a bond or given other security for payment of the 
decretal debt, and it was held in those cases that the decree was ex- 
- tinguished. Inthe present case the judgment-debtors simply pro- 
mised to pay a certain sum at a certain future time and to execute a 

(1) [1903] 1. L. R, 25 All, 317. (2) [1885] I. L. R., 11 Cal, 671. 
(3) [1889] I. L. R, 16 Cal, 504. 
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sale-deed within a certain time. Itis not stated in this agreement 
that by reason of the settlement which had been come to. between 
the parties, the decree was no longer capable of execution. In my 
opinion the reasonable interpretation to be pnt npon itis that if 
the judgment-debtors had made default in their promises the decree- 
holder would be entitled to proceed with the execution of the 
decree. J think the agreement should be looked npon as an 
agrement to obtain time within the meaning of the provisions of 
section 257A and as such not having been sanctioned by the 
court which passed the decree is void. On behalf of the respondents 
itis said that under the present Oode the provisions of section 257A 
are no longer law. What I have to consider in the present case 
is the rights of the parties as they stood when the proceedings 
were pending in the court of first instance I therefore allow the 
appeal, set aside the order of the lower appellate conrt, and 
restore that of the court of first instance. ‘The appellant will have 
his costs throughout.” 

The judgment-debtors appealed. 

Satish Chandra Banerji, for the appellants, argued that 
by the execution of the agreement a new contract came into 
existence. The decree-holder was given a new right, ze., to 
enforce the execution of the sale-deed, and the decree could 
no longer be executed. The execution of a sale-deed could 
not be enforced in the execution department. The agree- 
ment therefore could not be treated, as an agreement to give 
time, void under section 257 A, Civil Procedure Code, And 
even if that section applied, as the fraud alleged by the decree- 
holder had not been substantiated, the court below should have 
sanctioned the agreement. In any case, the issue of fraud 
should now be tried, and the judgment-debtor should not be 
compelled to bring a separate suit. 


Tey Bahadur Sapru, for the respondent, contended that 
the court was not bound to sanction every agreement under 
section 257 A. It could only do so when it was satisfied 
that the consideration was reasonable. 

No new rights came into existence by reason of the 
execution of the agreement. The decree could be executed 
if the sale-deed was not completed. The decree-holder 
could never have contemplated a new litigation after he had 
obtained a decree in the old, 


Satish Chandra Banerji was heard in reply, 
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The judgment of the Court was delivered by 


BANERJI, J.—-This appeal arises out of an application 
made by the judgment-debtors app ellants under section 258 
of Act No. XIV of 1882, asking the Court to record an 
alleged adjustment of a decree as certified. The decree- 
holder respondent had taken out execution of his decree 
and some property of the judgment-debtors was advertised 
for sale on the date fixed for the sale. The parties, it is alleged, 
entered into an agreement, whereby the judgment-debtors 
undertook to pay down Rs. 25 in cash, påy a further sum 
of Rs. 25 in November 1906, and execute a sale-deed of 
certain immoveable property in favour of the decree-holders 
for the remainder of the amount of the decree. This agree- 
ment was made on the 2oth of. August, 1906. Rs. 25 was 
paid to the decree-holder but no sale-deed was executed, nor 
was the further sum of Rs. 25 paid. On the 17th of Novem- 
ber, 1906, the judgment-debtors filed an application which 
purported to be an application under section 258 and stated 
therein that it had been mutually agreed between the 
decree-holder and judgment-debtors that the judgment- 
‘debtors should sell their property in mauza Dawli to the 
decree-holder in lieu of the entire amount of the decree. 
The petition then sets forth : “Hence this agreement is filed 
and it is prayéd that the adjustment may be sanctioned and 
certified and the execution case may be struck off, the decree 
having been satisfied in full.” This application was opposed 
by the decree-holder who alleged that he had been 
decieved by the judgment-debtors and that.they had per- 
petrated a fraud on him as regards the property agreed to 
be sold. ; 


The court of first instance held that the agreement was 
one to grant time within the purview of section 257 A. of 
the Code and not having been sanctioned by the court was 
void. It accordingly refused to grant the application of the 
judgment-debtors. On appeal the lower appellate court set 
aside the order of the court of first instance and granted the 
judgment-debtor’s application. This order has on appeal to 
this Court been set aside by a learned Judge of this Court 
and the order of the court of first instance has been restored. 
Hence this appeal under the Letters Patent. 
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We agree with our learned brother that the agreement 
of the zoth of August, 1906, was an agreement to grant time 
within the meaning of section 257A of the Code, As it 
was not sanctioned by the Court it was void and therefore 
on the strength of this agreement the judgment-debtors were 
not entitled to ask the court to record the decree as satis- 
fied in full. 


We are however asked to regard the application as one 
for sanctioning the agreement, and it is contended that the 
court of first instance was also asked to sanction the agree. 
ment and it had improperly refused to do so. As we have 
said above, the application made to the court by the Judg- 
ment-debtors was one not for the sanctioning of an agreement 
under section 257A, but to have the decree recorded as having 
been satisfied as full. The application was in substance and 
in form one under section 258 of the Code. It appears from 
the judgment of the learned Munsif that in the course of the 
argument it was contended that the court could sanction the 
agreement even at that late stage of the proceedings. The 
learned Munsif was in our opinion justified in refusing to 
accede to that request. The application which the court had 
to determine was, as we have said above, not an application 
under section 257 A but under section 258. At that late 
stage of the proceedings the court of first instance was right 
in refusing to treat the application before it as an application 
under section 257 A, specially in view of of the fact that the 
application contained an untrue allegation. We see no 
reason to interfere with the decree appealed against and 
accordingly dismiss this appeal with costs. 


x, Appeal dismissed. 
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NARSINGH DAS AND OTHERS 
VETSUS 


MUSAMMAT MUNNA AND ANOTHER* 
Transfer of Property Act (IV of 1882), section 99—Usufructuary 
mortgage—Simple money decree—Sale of mortgaged property. 

Certain property was mortgaged to thé plaintiffs. The mortgage 
was a usufructuary mortgage for 8 years. The plaintiffs did not obtain 
possession. After the expiry of 8 years they sued for sale upon their 
mortgage but obtained a simple money decree only. They then attached 
the property mortgaged to them. Æeld that section 99 of the Transfer 
of Property Act prevented the sale of property mortgaged to them in 
execution of a simple money decree. Madho Prasad v. Raty Nath [1905] 
25 A. W. N., 152 followed. 

EXECUTION SECOND APPEAL against the decree of 
H. J. BELL, Esq., District Judge of Aligarh, confirming the 
decree of Pandit Pitambar Joshi, Extra Additional Subordi- 
nate Judge of Aligarh. 

Execution of money decree against property previously 
mortgaged to decree-holders. 

The material facts will appear from the judginent. 

The courts below dismissed the application. 

Decree-holders appealed. 

Govind Prasad, for the appellants. 

G. L. Agarwala, for the respondents. 

The judgment of the Court was delivered by 

RICHARDS, J.—The appeal arises out of the execution of 
a simple money decree. The decree-holders obtained in 
the year 1892 a usufructuary mortgage of certain property. 
The period of the mortgage was 8 years. The mortgagees 
never got possession. They subsequently instituted a suit for 
sale of the mortgaged property. They were met by numerous 
defences including the defence of payment. The court be- 
fore which the case ultimately came held that there was no 
payment, and that the mortgagees were not entitled to bring 
the property to sale. The property had at that time already been 
mortgaged a second time by way of usufructuary mortgage 
to another person. The court however held that the mort- 
gagees were entitled to a simple money decree under the 
provisions of section 61 of the Transfer of Property Act, 
Such a decree was granted, and this is the decree which is 
now sought to be executed. The property which has been 

a E. S. A. No. 105 of 1909. 
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attached and which the decree-holders seek to sell is the 
same property as was originally mortgaged. The decree- 
holders only seek to sell the equity of redemption therein, 
that is to say, they seek to sell the property subject to the 
usufructuary mortgage of the second mortgagee. At the 
time the decree was obtained the decree-holders sued as 
mortgagees for the sale of the property, and the decree which 
was granted to them was a decree under section 68, that is 
to say, a simple money decree to “mortgagees” whd had a 
right to the possession of the mortgaged property but whose 
mortgagors had failed to deliver possession. The lower 
appellate court has held that section gg of the Transfer of 
Property Act stands in the decree-holder’s way, and that they 
cannot in execution of a simple money decree attach or sell 
what was mortgaged to them. The decree-holders contend 
that in the events which have happened they are certainly 
not now mortgagees, and that they ceased to be mortgagees 
when a simple money decree was granted to them, They 
further contend that having sued for the sale of the mortgag- 
ed property under section 67 of the Transfer of Property Act 
and having failed to get a decree for sale, they are now 
entitled to attach and sell the property notwithstanding 
the provisions of section 99 of the Transfer of Property 
Act, and the fact that the property was once mortgaged. 
In the case of Madho Prasad Singh v. Baty Nath (1), the 
facts were as follows :—Certain mortgagees sued under 
a covenant in the mortgage-deed to recover the mortgage 
money and interest. They expressly disclaimed any 
interest in the mortgage. Having obtained a simple money 
decree, they sought to sell the mortgaged property. A 
Bench of this Court held that section 99 of the Transfer 
of Property Act prevented the sale of the mortgaged proper- 
ty. We find it impossible to distinguish in principle the 
circumstances of the present case from the circumstances of 
the case just cited. It can be said in both cases that the 
mortgage was extinguished, or at any rate that no suit under 
section 67 could be brought for the sale of the property. 
The lower appellate court has referred to this case and 
followed it. We are quite unable to distinguish it, and we 


accordingly dismiss the appeal with costs. 
Appeal dismissed. 
(1) [1905] 25 A. W. N., 152 
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BHAGWANT SINGH 
VERSUS 
NARAIN SINGH AND OTHERS.* 


Land Revenue Act (III of 1901, local), sections 76, 77—Superior pro- 
prietor—Contract for revenue with inferior proprietors—Effect of— 
enhancement of revente. 

A contract was entered into between a superior and an inferior pro- 
prietor that the annual revenue to be paid for certain land by the inferior 
proprietor would be Ks. 48. The revenue of that land was at the time 
of subsequent settlement enhanced. Ae/d that the inferior proprietor 
was not liable to pay the enhanced revenue, so long as the superior pro- 
prietor did not take steps and got the contract rescinded, and until by an 
order under section 76 or section 78 a sub-settlement was made with 
the inferior proprietor. 

APPEAL under section 10 of the Letters Patent from a 
judgment of Karamat Husain, J. reversing a decree of 
Babu Khettar Mohan Ghosh, Additional Judge of Aligarh, 

Suit for arrears of revenue due from inferior proprietor, 

The material facts appear from the judgment of 

KARAMAT HUSAIN, J.—This was a suit for recovery of Rs. 88-8- 
with interest amounting to Rs, 34-11-0 as arrears of revenue for 
the years 1311, 1312 and 1313 Fasli. ‘The suit was brought by the 
plaintiff lambardar against the defendants, who are admittedly infe- 
rior proprietors. ‘The defendants contested the suitou the ground 
that they were liable to pay revenue at the rate of Rs. 22, agreed 
upon under an agrement dated the 16th of April, 1859. The court of 
the Assistant Collector of first class decreed the plaintiff’s claim 
at the rate of Rs. 22. The plaintiff appealed and the defendants 
filed objections under section 561 of the Civil Procedure Code (Act 
ALV of 1882). The court of first appeal modified the decree of the 
court of first instance and decreed the plaintiff’s claim at the rate 
of Rs. 48 a year. The defendants come here in second appeal. lt 
is argued on their behalf that no suit for arrears of revenne nnder 
section 159 of the Agra Tenancy Act could be maintained inasmuch 
as the defendants admittedly were inferior proprietors and not 
co-sharers. ` ln support of this contention reliance is placed upon 
the caseof Naubat Singh v. Narain Singh, à.L.J. R., Vol. LV, p. 807, 
in which it was held by Baneryt, J., that the inforior proprietor 
was not liable to pay enhanced revenue so long as the superior pro- 
prietor did not take steps and get the contruct rescinded, and until 
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by an order under section 76 or section 78 of the Land Revenue Act, 
TTI of 1901, a sub settlement was made with the inferior proprietor. 
I follow that ruling and allow theappeal, set aside the decree of the 
lower appellate court and restore that of the court of first instance. 

Plaintiffs appealed, 

B. E. O'Conor (with him Tej Bahadur Sapru), for the 

appellant. ) 
Mohan Lat Nehru, for the respondent. 


The judgment of the Court was delivered by 

BANERJI, J.—This is an appeal under the Letters Patent 
from the judgment of a learned Judge of this Court allowing 
the appeal of the defendants respondents and restoring the 
decree of the court of first instance. The suit was brought 
by the plaintif lambardar against the defendants who are 
subordinate proprietors for recovery of arrears of revenue for 
three years at the rate of Rs. 48 a year. The defence was 
that under an agreement entered into between the pre- 
decessors in title of the parties on the 16th of April, 1859, they 
were liable to pay only Rs. 22 a year, whatever the amount 
of the revenue might be. [n the agreement it was distinctly 
provided that even if the revenue was enhanced the subordi- 
nate proprietors would be liable to pay to the superior pro- 
prietor Rs. 22 a year and no more. The court of first 
instance made the decree at the rate of Rs, 22 a year. This 
decree was reversed by the lower appellate court but has been 
restored by the learned Judge of this court. 

It is contended that the agreement could not enure 
beyond the term of the settlement in the course of which 
it was entered into. We find nothing in the terms of the 
agreement to justify this contention. On the contrary the 
fact that it was enforced and carried out at subsequent settle- 
ments clearly shows that the intention was that the agree- 
ment was to have effect even after the expiry of the term of 
the current settlement. 

It is not urged that the agreement is void, but nothing 
has been shown to us to justify our holding that it is so. 
This case is similar in evey respect to the case of Naubat 
Singh v. Narain Singh, (7) which related to the same village. 
We dismiss the appeal with costs, 


Appeal dismissed; 
(1) [1907] 4 A. L. J. R., 807. 
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DARYAO SINGH 
Versus 
JAHAN SINGH AND OTHERS.® 
Wajib-ul-arz—Pre-emption~—Cusiom or contraci— interpretation of doct- 
ment—LEachange— Variation in terms of wajib-ul-arz. 

The right of pre-emption arises in respect of an exchange. Where 
there has been a variation in the terms of the wajrb-ul-arses prepared 
respectively at two settlements, and the previous wajib-ul-arg recorded 
a custom, Ae/d that the variation in the terms of the later wajtb-/-arz 
did not necessarily affect the custom. Gulab Singh v. Jag Ram, [1906] 3 
A. L. J. R., 646 distinguished. 

FIRST APPEAL from a decree of B. J. Dalal, E'sq., Addi- 
tional Judge of Meerut, 

Suit for pre-emption in respect of an exchange 

Defendants appealed. 

The material facts will appear from the judgment. 

Tef Bahadur Sapru, for the appellant. 

S. C. Chaudhri (for J. N. Chaudri), for the respondents. 


The judgment of the Court was delivered by 

Knox, A. C. J.—The facts which gave rise to the suit out 
of which this appeal has sprung are briefly as follows :—One 
Mukhtar Singh who held a share in village Hisanda on the 
28th November, 1905, exchanged that share for a share of 
property held by Daryao Singh the present appellant in 
village Billochpura, Jahan Singh, and Sarup Singh minor 
under the guardianship of his brother Jahan Singh, claimed 
that in consequence of this exchange, a right of pre-emption 
arose in their favour. They base their right of pre-emption 
upon the wajib-ul-arz of 1860 in which they maintain that in 
every case of transfer by a co-sharer, a preferential right of 
pre-emption exists in favour of own brothers or other “ekyaddz” 
relatives. Jahan Singh and Sarup Singh are admittedly the 
own brothers of Mukhtar Singh. In defence it was contended 
that the provision in the wajib-ul-arz relating to pre-emption 
was the record of a contract not of custom and that it came 
to an end when the settlement of 1870 determined. It was 
further contended that if the court was not prepared to hold 


e F, A. No. 77 of 1908. 
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that it was the record of a contract, the provision in the 
wajib-ul-arz in question did not really give a preference in 
favour of own brother, that the proper construction to put 
upon it was that own brother stood upon an equal footing 
with Bhat ekjaddti. \t was further contended that the plaintiffs 
had consented to the exchange. There was also a plea to 
the effect that the wajib-ul-arz gave no right of pre-emption 
in case of an exchange. The court below has held that the 
provision in the wajib-ul-arz was a record of custom and 
not -of contract, that it gave preference to own brothers over 
all others, that there was no reliable evidence to prove that 
plaintiffs consented to the exchange. It followed a ruling of 
this Court to the effect that an exchange does give rise to a 


_ right of pre-emption when such right arises on a sale. It 


therefore decreed the suit in plaintiffs’ favour. The defendant 
comes here in appeal and repeats the pleas to which we 
have already referred. The learned advocate who appeared 
for the appellant has argued the case with great care and 
has advanced all that could possibly be said on behalf of 
his client. We also feel that this is a case in which we should 
have been glad to hold that there was no right of pre-emption 
particularly in view of the consequences that must arise on 
our decision, but we find ourselves constrained to hold other- 
wise. The exchange effected the settlement of a dispute in 
a suit brought by the appellant against Mukhtar Singh in a 
matter of profits and the exchange was decided upon by a 
punchayat and does seem, for the time, to have put an end 
satisfactorily to the dispute between the paities. But after a 
careful consideration of the wajib-ul-arz we are satisfied that 
it is a record of custom, not of contract. Gieat stress was laid 
upon the case reported in 3 A. L. J. R,, 646. In that case 
however there was satisfactory evidence that there had been 
no custom of pre-emption existing in the village in the year 
1836 and'there was apparently strong evidence to the effect 
that even afterwards there was no instance of pre-emption 
being claimed in the village. [In the case before us there is 
no evidence as to what were the circumstances prior to the 
wajib-ul-arz of 1860. That wajib-ul-arz has also been placed 
before us, and it is in our opinion as clear a record of custom 
as is the wajib-ul-arz of 1870. There is some difference in 
the terms in which the two wajib-ul-arzes of 1860 and 1870 
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record the custom, but as regards the preference to own brothers 
there is really no difference and it is after all with that with 
which we are concerned in this appeal, and that is all that 
we find, wz. that in the village there was a custom by which 
on a transfer, a right of pre-emption arose in favour of the 
own brother of the transferor. We have also been taken 
through the evidence and we agree with the view expressed by 
the court below that it has not been proved that the plaintiffs 
respondents consented to the exchange. Nothing was said 
to us on the 4th plea taken in the memorandum of appeal 
and we see no reason to differ from the rulings cited. The 
result is that all the pleas taken in the memorandum of appeal 
fail. We dismiss the appeal, but under the circumstances, 
we direct that each party bear his own costs. 


Appeal dismissed. 


BUNKATES SEWAK SINGH 
VEFSUS 
RAMA DAS AND OTHERS.* 

Transfer of Property Act (IV of 1882), section 59—acknowledgment of 
execution by the executant before witnesses—Compliance with the 
Section. 

When the executant a a mortgage deed acknowledged the execution 
of the deed before witnesses who attested it, Zeď that there was 
sufficient compliance with the provisions of section 59 of the Transfer of 
Property Act. Ganga Dei v. Shiam Sundar, 1. L. R., 26 All., 69, and 
Ranji v. Bai Parvati, I. L. R., 27 Bom, 91, followed. Girindra v. Bejoy, 
I. L. R., 26 Cal, 246; Abdul v. Salimun, 1. L. R., 27 Cal, 190; Shamy 
y. Abdul, 1. L. R., 31 Mad., 215 not followed. 

FIRST APPEAL from a decree of Babu Ram Cunder 

Chaudhri, Subordinate Judge of Azamgarh, 

Suit for sale on a mortgage. 

The court below decreed the suit, 

The defendant appealed. 

< The material facts appear from the judgment. 

B. E. O Conor (with him Skafius-saman), for the apaa: 


` Te; Bahadur Sapri and Gokul Prasad, for me respon- 
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The judgment of the Court was delivered by 


Knox, A. C. J.—This is a defendant’s appeal arising out 
of a suit for sale on a mortgage. The property in suit 
originally belonged to the family of which the appellant is a 
member. It was purchased by Babu Madho Das, father of 
the plaintiffs, in 1883. Under a sale deed, dated 25th October, 
1893 and registered on 27th October, 1893, Babu Madho Das 
re-sold the property bought by him in 1883 to Rai Ramanuj 
Sewak Singh, Rai Bunkates Sewak Singh and Rai Sri 
Newas Singh. The sale-deed sets out the receipt of a 
portion of the consideration and recites that the vendees and 
one Rai Rukmini Sewak Singh had executed a deed of 
mortgage in favour of the son of Babu Madho Das 
hypothecating the property sold and other property in 
addition as security for payment of the balance of the 
consideration money. The suit out of which this appeal 
has arisen is one for enforcement of this mortgage. It was 
executed on the 27th October, 1893, and registered on the 
same day along with the sale-deed. In the deed the appel- 
lant Rai Bunkates Sewak Singh is described as a minor under 
the guardianship of his mother Acharja Kuar. The document 
recited that it was executed to secure the payment of the 
balance of the consideration money due under the sale deed. 
It bears the signatures of Rai Rukmini Sewak Singh and 
Ramanuj Sewak Singh. On the 29th October, 1893, Musam- 
mat Acharja Kuar as guardian of her minor sons including 
the present appellant, admitted execution of the document 
before the Sub-Registrar and her signature was affixed to 
it on her behalf by Ramanuj Sewak Singh. At the same 
time two witnesses affixed their signatures to the eridorsement 
of the Sub-Registrar as witnesses to the identity of Musam- 


_mat Acharja Kuar. The mortgagee instituted a suit on the 


mortgage on 27th June, 1905, impleading Rai Bunkates Sewak 
Singh the present appellant as a minor. The suit was 
contested by other defendants but proceeded ex parte against 
the appellant. It was decreed on the 5th December, 1905, 
the decree against the appellant being er parte. On the 6th 
July, 1907, the date on which the court below passed an 
order absolute for sale, the appellant put in an application 
to have the decree against him set aside on the ground that 
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he was a major, not a minor, at the time of the institution of 
the suit and that he had no notice of it. The application was 
allowed on the 9th September, 1907, and the decree of the 5th 
December, 1905, was set aside as against him. The suit was 
then re-tried and the appellant filed a written statement. On-the 
I4th January, 1908, the suit was decreed. The present appeal 
ts against this decree. No arguments have been adressed to 
us in support of grounds 1 and 2 in the memorandum of 
appeal. The learned counsel for the appellant confines 
himself to the sole ground that the mortgage deed in suit 
had not been duly executed in the manner provided by 
section 59 of the Transfer of Property Act and was not binding 
on the defendant-appellant. He rests his contention on the 
fact that before the proceedings before the Sub-Registrar 
took place there was no signature or mark of Acharja Kuar 
on the document in token of the execution by her of the do- 
cument and that there was no attestation of witnesses to the 
execution of the document by her and he relies on Girindra 
Nath Mukerjee v. Bejoy Gopal Mukerjee(*); Abdul Karim v. 
Sulinun(*); Shamu Patter v. Abdul Kadir Ravuthan (3). 


He contends that the admission of execution by Acharja 
Kuar before the Sub-Registrar and the attestation of 
witnesses in the registration proceedings cannot take the 
place of the execution and attestation contemplated by section 
59 of the Transfer of Property Act. This ground was not 
taken in the court below and is not taken specifically in the 
memorandum of appeal to this Court. It is admittedly a 
technical plea taken for the purpose of saving a portion of 
the family property from sale. The rulings cited by the 
learned counsel for the appellant support his contention. On 
‘the other hand, this Court has held in Ganga Dei v. Shiam 
Sundar(*), that the legislature in using the word “attested” in 
section 59 of the Transfer of Property Act did not intend to 
use itin a narrow sense and further that the provisions of 
that section were complied with if there were attesting 
witnesses to attest, not necssarily the execution of the docu- 
ment, but the acknowledgment of execution by the person 
who had executed it. At page 71 of the judgment there is 


(1) [1898] I. L R., 26 Cal., 246. (2) [1899] I. L. R., 27 Cal, 190. 
(3) [1908] I. L. Rọ, 31 Mad., 215. (4) [1903] I. L. R., 26 All., 69. 
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this passage : “The social institutions of this country, in which 
it may be extremely difficult, if not impossible to obtain 
evidence of actual execution of a document by a parda 
naskin lady, support the view that the larger construction 
should be placed upon the word “attested” in section 59 of 
the Transfer of Property Act.” With these observations we 
agree. Further in Ramji Haribhat v. Bat Parvati (3), it 
was held that a mortgage deed was ‘attested’ within the 


_ meaning of section 59 of the Transfer of Property Act where 


witnesses had signed it in the presence of the mortgagor 
after having received from him a personal acknowledgment 
of his signature. This Court has considered that .the 
provisions of the Act are sufficiently complied with if the 
court is satished that the executant intended to and did 
execute the mortgage recited in the deed and further acknow- 
ledged the fact of execution to two attesting witnesses. If 
this view be correct, we have in the present case an execution 
and an acknowledgment of execution attested by witnesses 
and vouched for by a public officer. For these reasons we 
find that the document was executed by Acharja Kuar and 
that her execution was attested by two witnesses as required 
by law. We agree with the finding of the court below that 
the deed was executed by Acharja Kuar in favour of the 
respondents. We would be very loth to give effect toa 
technical plea of this nature in the circumstances of the 
present case. The sale-deed and the mortgage-deed were 
registered on one and the same date. Each document is in 
outward form complete in itself, but looking to the circum- 
stances attending their execution it would appear that they 
were both part and parcel of really one transaction between 
the parties, each being the complement of the other. The 
position now taken by the defendant appellant is that while 
he accepts the sale-deed, he repudiates the mortgage. We 
do not think that he should be allowed to do so. The vendor 
believed that he was obtaining a valid mortgage from the 
persons in whose favour he had executed the sale deed. We 
dismiss the appeal with costs, including in this Court fees on the 
higher scale. 


Appeal dismissed, 
(1) [1902]I. L. R, 27 Bom, 91. 
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JADU RAI AND ANOTHER 
VET SHS 
GANESH PRASAD AND OTHERS.* 


Limitation Act (XV of 1877), section tg—Pre-emplion suit instituted in 
Subordinate Judges court—Plaint returned for presentation to the 
Munsif—Exclusion of time—bona fide mistake. 

The plaintiffs instituted a suit for pre-emption on the last day of 
limitation in the court of the Subordinate Judge. The plaint was 
admitted but on an objection by the defendants it was returned for 
presentation to the proper court. The next day it was presented to 
the Munsif who admitted it and decreed the suit on the merits. The Sub- 
ordinate Judge on appeal dismissed the suit holding that the plaint had 
not been filed ‘in the Subordinate Judge’s court under a dona fide mistake. 
Held that the question of dona fides in this case was not a question of fact 
but was one of legal inference from facts and that it was manifest from the 
conduct of the parties that the mistake was dona fide. Section 14 of the 
Limitation Act was applicable and the plaintiffs were entitled to exclusion 
of tbe time during which they had been prosecuting the proceedings in 
the Subordinate Judge’s court. /fe/d further that the suit instituted in 
the Subordinate Judge's court was a different proceeding from that in 
the suit instituted in the Munsif’s court, although the plaint filed in 
both the suits was the same. 


SECOND APPEAL against a decree of Babu Srish Chandra 
Basu. Subordinate Judge of Ghazipur, reversing a decree 
of Babu, Ram Chandar Saksena, Munsif of Muhammadabad, 
District Ghazipur. 

Suit for pre-emption. 

The material facts appear from the judgment. 

The court of first instance decreed the suit, but the lower 
appellate court reversed the decree. 

The plaintiffs appealed. 

M. L. Agarwala (with him Govind Prasad), for the 

appellants. 

B. E. O'Conor, Sital Prasad Ghosh, and Hartbans Sahat 

for the respondents. 
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The judgment of the Court was delivered by 


BANERJI, J.—The only question in this appeal is whether 
the suit of the plaintiffs was barred by limitation. The suit 
was one for pre-emption in respect of a sale made on the Ist 
of September, 1905. The amount of consideration for the 
sale mentioned in the sale-deed is Ks. 1,499-15-0. The 
plaintiffs alleged that the true consideration was Rs. 666-9-0. 
The suit was filed in the court of the Subordinate Judge on 
the 30th August 1906. The officer of that court reported 
that the suit was cognizable by the court, and thereupon 
the plaint was admitted and the 19th of September, 1906, 
was fixed for settlement of issues. On that date the defen- 
dant objected that the suit was not cognizable by the Sub- 
ordinate Judge. That objection was allowed and on the 
same date an order was made directing the plaint to be 
returned for presentation in the proper court. ‘On the 2oth 
of September, 1906, it was filed in the court of the Munsif. It 
was urged in the Munsif’s court that as the plaint was filed 
in that court after the expiry of one year from the date of 
the sale, the claim was time-barred. The learned Munsif 
was of opinion that the period during which the suit was 
pending in the court of the Subordinate Judge should be 
excluded under the provisions of section 14 of the Limitation 
Act. On the merits he decreed the claim and held that the 
real amount of consideration for the sale was Rs. 997-I-0. 
Upon appeal the learned Subordinate Judge reversed the 
decree of the court of first instance. He held that the plaint 
had not been filed in the Subordinate Judge’s Court in good 
faith and accordingly dismissed the suit, 


We are of opinion that upon the facts of the case which 
are admitted there was no reason to hold that the suit was 
not prosecuted in good faith in the court of the Subordinate 
Judge. The plaintiffs engaged the best pleaders in the district 
and it was under their advice that the plaint was filed in the 
Subordinate Judge’s Court. If they made a mistake it was 
a mistake of law for which the plaintiffs were not responsible. 
It was held by the Full Bench in Brij Mohan Das v. Mannu 
Bibi’), that section 14 of the Limitation Act applies to a case 


(1) [1897] I. L. R., 19 All, 348. 


"e 
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where a plaintiff has been prosecuting bis suit in a wrong court 
in consequence of a bona fide mistake of law. That there 
was a mistake of law in this case is admitted, and that that 
mistake was dona fide mistake is manifest from the conduct 
of the parties. Even after the claim was presented in the 
Munsif’s court the defendant raised the plea that suit was 
cognizable by the Subordinate Judge. That shows that there 
were circumstances which led both parties to entertain doubts 
as to the proper forum for the institution of the suit. The 
question in our opinion was not a question of fact. The facts 
were all admitted and the only thing which the court had to 
do was to draw tnferences from those facts. Upon the facts 
alleged and admitted the only reasonable inference is that 
the plaint was filed in the Subordinate Judge’s court through 
a bona fide mistake. Section 14 of the Limitation Act is therefore 
applicable and the plaintiffs are entitled to exclusion of the 
time during which the suit was pending in the Subordinate 
Judge’s court. It is urged that section 14 is not applicable 
to a suit like this inasmuch as the plaint filed in the Munsif’s 
court was the same plaint which had been filed in the Sub- 
ordinate Judge’s court. That in our opinion does not show 
that separate proceedings were not pending in the two courts. 
The suit instituted in the Subordinate Judge’s court was a 
different proceeding from the suit instituted in the court of 
the Munsif, although the plaint in both the suits was the 
same. This case is similar in this respect to the Full Bench 
case to which have we referred above. 

For these reasons we allow the appeal, set aside the decree 
of the lower appellate court, and remand the case to that court 
under the provisions of order 41, rule 23, of the Code of Civil 
Procedure, with directions to re-admit it under its original 
number in the register and dispose of it on the merits. Costs 
here and hitherto will abide the event and the costs of this 
Court will include fees on the higher scale. 

Appeal decreed. 


Cause remanded, 
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DEBI SARAN PANDE 
VETSUS 


RAMJAS AND OTHERS* 


Land Revenue Act (IIE of root, local), section 233(k )— Mode of parti- 
tion—Sutt in Civil Court— Maintainability of. 

In an application for partition of revenue paying property the 
defence was that there had been an imperfect partition in which #Aata 
No. 28 was left joint and uras 1 and 3 were given to defendants and 
ura 2 to plaintiff and certain defendants. The plaintiff was referred to 
a civil suit. He brought a suit for declaration of his right to Aura No. 2 
but did not claim any relief in respect of Aata No. 28. A decree was 
passed in his favour. Thereupon the Revenue Court ordered that any 
deficiency in the defendants’ share should be made good from #hata 
No. 28. Plaintiff brought this suit for declaration. //e/d that the suit 
was one relating to partition or union of mahals and could not be 
regarded as a suit under section 111 or 112 of the Revenue Act. The 
dispute related to the mode of partition made by the Revenue Court and 
a Civil Court had no jurisdiction to entertain it. : 

APPEAL: under section 10 of the Letters Patent from a 
judgment of Knox, J. confirming a decree of F. D. Simpson, 
Esq., District Judge of Gorakhpur. i 


Suit for declaration and injunction. 


The material facts were these :— 


On the 4th of May, 1904, the defendants first o in 
the suit applied for partition of their zamindari village 
alleging that the whole of it was joint. Upon the plaintiff's 
preferring an objection that the village had already been 
imperfectly partitioned in 1846, whereby uras No. 1 and 3 
were allotted tc the defendants first party, kura No. 2 to the 
plaintiff and defendants second party, and kata No: 28 was 
left common to the whole village and that ura No. 2 was then 
the exclusive property of the plaintiff and ought to be excluded 
from partition, he was referred by the Revenue Court to get 
his title established in the Civil Court. The plaintiff thereupon 
brought a suit in the Civil Court and obtained a decree on 
the 3rst March, 1906, declaring that Zura No. 2 aa 

> L. P. A. No. 11 of 1909. 
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solely to him. Aftor this the Revenue authogifies proceeded 
to make a partition and in doing so they directed that any 
deficiency in the share of the defendants first party” should be 
made good out of the common land in khata No: 28. There- 
upon the suit out of which this appeal arose was brought by 
the plaintiff for a declaration that in the ata No. 28 which 
was the property of the entire village, he owned and possessed 
lands in proportion to his 5 annas 4 pies share, and that the 
defendants first party had no right to have their deficiency 
made good out of the share of the plaintiff. He also prayed 
for an injunction restraining those defendants from getting 
the deficiency made good in that way. The court of first 
instance decreed that plaintiff’s claim, but the court of first 
appeal dismissed it, holding that under section 233 (2) of 
Act No. III of 1901, the suit was not cognizable by the Civil 
Court. Upon the plaintiffs preferring a second appeal to 
the High Court the decision of the court of first appeal was 
affirmed by the following judgment of 


‘KNOX, J.—There is nothing whatever in the first two grounds 


of this appeal. The view taken by the lower appellate court was a 


right one, namely, thatthe suit is one which falls within the purview 
of section 233 (k) of Act No. IH of 1901-that no person shall institute 
any suit or other proceeding in the Civil Court with respect 
to partition or union of mahals except as provided is sections 111 
and 112, The present case does not fall within either of those 
sections. l 

There- remains the third ground taken in the memorandum of 
appeal. The appellants have not proved from the record that 
Parmanand Pande died before the learned Judge’s decision, or that 
his death was within the knowledge of the appellants in the lower 
appellate court. The only ground for this statement is paragraph 
No. 3 in an affidavit without date filed in this Court on the toth of 
December, 1908, and two post cards which accompany the affidavit. 
lt is impossible to say whence these post cards came or where 
they were received. The writer of the post cards has not been 
brought forward to state that the matters contained in them are 
true. l understood from the arguments addressed to me by the 
leaaned vakil for the appellants that the writer of the post cards 
is alive ‘and is in the village in which the property in dispute is 
situated. I now understand that even this matter isnot quite 
correct and that the writer is said to bein some village close by 
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It all shows the very vague and ill-determined way in which the 
affidavit has been prepared. As an affidavit it is really worthless. 
The respondents while admitting the death of Parmanand say 
that they do not know when he died or where he died and any 
knowledge on their part that he was dead before the decision of 
the appeal by the lower appellate court has not been proved. All 
three grounds of appeal taken in the memorandum of appeal fail. 
J dismiss the appeal with costs which in this Court will include 
fees on the higher scale.” 


The plaintiff therefore preferred an appeal under section 
10 of the Letters Patent from the above judgment 


J. N. Chaudri, Ghulam Mujtaba and Parbati Charan 
Chatterji, for the appellant. 


Baldev Ram Dave and Iswar Saran, for the respondent. 


The judgment of the Court was delivered by 


BANERJI J.—The only question raised in this appeal is 
whether the suit brought by the plaintiff appellant is cogniza- 
ble by the Civil Court. The suit was brought under the 
following circumstances: On the qth of May, 1904, the 
defendants first party applied for partition of the village 
Majhana Baikunth, alleging that the whole village was joint. 
The plaintiff preferred an objection to the effect that an 
imperfect partition of the village had been made in 1846, 
under which Auras No. 1 and 3 were allotted to the defend- 
ants first party. and £ura No. 2 to the plaintiff and defendants 
second party, that kAafa No. 28 was common to the whole 
village and that Aura No. 2 was the exclusive property of the 
plaintiffand ought to be excluded from partition. The 
Revenue Court referred the plaintiff to the Civil Court and 
thereupon he brought a suit for a declaration that Aura 
No. 2 was his exclusive property. On the 31st of March, 
1906, he obtained a decree from the court of the Subordinate 
Judge, declaring that Aura No. 2 belonged solely to him. 
After this the Revenue authorities proceeded to make a par- 
tition and in doing so directed that any deficiency in the 
share of the defendants first party should be made good out 
of the common land in &Aata No. 28. Thereupon the suit 
out of which this appeal has arisen was brought by the 
plaintiff for a declaration that in kata No. 28, which is 
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common to the entire 16 annas of the village, he owned and 
possessed lands in proportion to his 5 annas 4 pie share, and 
that the defendants first. party had no right to have the 
deficiency in their share made good out of the share of the 
plaintif. He also prayed for an injunction restraining the 
defendants first party from getting any deficiency in their 
share made good out of lands‘in kAata No. 28 to the extent 
of the plaintiffs 5 annas 4 pie share. 


The court of first instance decreed the plaintiffs claim 
but the lower appellate court dismissed it, holding that 
under section 233(£, of Act No, III of 1901, the suit was not 
cognizable by the Civil Court. 


This decision of the lower appellate Court having been 
affirmed by a learned Judge of this Court, the present 
appeal was preferred under the Letters Patent. We are of 
opinion that the suit is not cognizable by the Civil Court. It 
is clearly a suit relating to partition or union of mahals and 
unless it can be regarded as a suit brought under sections 
Itt or 112 of the Act, the cognizance of it by the Civil Court 
is prohibited by section 233. Section 112 is admittedly 
inapplicable. We are also of opinion that section 111 does 
not apply. When anapplication was made for partition by 
the defendants first party, the plaintiff did, as we have said 
above, prefer an objection and was thereupon referred to the 
Civil Court under section 111 of the Act. He brought a suit 
in the Civil Court but he did not include in his claim any 
prayer for relief in respect of kata No. 28. Apparently he 
raised no objection in regard to that AAaze. In his plaint he 
admits that the 44aza is common to the whole village but he 
says that certain plots which represent his one-third share 
ought to be excluded from partition. If as he now alleges 
those plots were his exclusive property, he ought to have 
objected to their partition when notice was issued to him 
under section 110. Not only did he not raise any such 
objection but when he brought a suit in the Civil Court he 
did not include in his claim the A4ata No. 28. It is therefore 
too late for him now to institute the present suit, the object 
of which is to disturb the partition which the Revenue 
authorities have made. It is true that the suit was brought 
before the completion of the partition, but as it is not a suit 
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contemplated by section 111, the plaintif was not competent, 
in our opinion, to bring it in the Civil Court. What in reality 
he objects to is the mode in which the partition has been 
made. If he considered that the order of the court of first 
instance in regard to the mode of partition was improper or 
incorrect his remedy was an appeal from that order. As he 
had an opportunity of raising the objection now brought 
forward and he did not avail himself of that opportunity, 
he is not entitled to bring the present suit. This was held in 
Nathi Mal v., Tey Singh (1), and in Khasay v. Jugla (*). 
The learned vakil for the appellant has relied on the ruling 
on Muhammad Jan v. Sadanand Pande (3). That case was 
decided with reference to its special circumstances and has 
in our opinion no bearing on the present case, In this view 
we deem it unnecessary to express any opinion as to whether 
or not we agree with the decision as arrived at in that case. 
In our judgment having regard to the provisions of section 
233(&) of Act III of 1901 this suit was not cognizable by the 
Civil Court and the appeal must fail, We accordingly dis- 
miss it with costs. 


Appeal dismissed, 
(1) [1907] I. L. R., 29 All, 604. 
(2) [1906] I. L. R., 28 All, 432. 
(3) [1906] I. L. R., 28 All., 394. 
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SHEO MANGAL SINGH 
VETSUS 
SARDAR SINGH AND OTHERS.* 


Agra Tenancy Act (II of rgor, local), section 158—Possession for two 
generations and 50 years—Grant-—No presumption—Wajib-ul-arz— 
Construction of. 

The Kaja of Mainpuri gave certain lands to plaintiffs for planting 
groves on the condition that when the groves were cutaway the zamindar 
would have a right to assess rent but the plaintiffs would remain in 
possession. These terms were recorded in the wajrb-ul-ars. The groves 
were destroyed when the plaintiffs had been in possession for two genera- 
tions and 50 years. Meld that under the terms of the wajib. ul-arz the 
plaintiffs became tenants of the lands in question when the groves 
ceased to exist. 


The mere fact that the plaintiffs had remained in possession for two 
generations and 5o years without payment of rent did not raise the 
inference that a rent free grant was made in their favour. Without 
proof of such a grant section 158 of the Tenancy Act did not apply. 

SECOND APPEAL from a decree of a Babu Ishwari Prasad, 


Subordinate Judge of Mainpuri, confirming a decree of Babu 
Kashi Prasad, Munsif. 


Suit for declaration of right to certain land. 


The facts of the case were that the ancestors of the 
defendant, Raja Sheo Mangal Singh, made over certain plots 
of land to the predecessors in interest of the plaintiffs 
for planting groves. The condition regarding this as laid 
down in the wajtd-ul-ars was as follows :— 


Clause 3 :—Relating to lands which are in the possession of people 
other than the proprietors of mahal for instance groves and gardens 
together with future assessment of revenue. 


As mentioned in the 24 Aa/auni large plots of land aie in the posses- 
sion of owners and tenants rent free, and land has been given under sanad 
of the Rajas for planting groves. The ownets of gardens have every right 
to sell or mortgage the land or trees of the garden but when the trees of 


the garden are cut away the za mindar will have a right to assess rent 
(fagdn) on the land cultivated. The man who was in possession of the 


garden shall continue to be the proprietor of the land and will be liable . 


to be assessed to rent. 
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The groves were cut away and the plaintiffs were recorded 
as non-occupancy tenants. The Raja sued in the Revenue 
Court to eject them and they pleaded that they were 
proprietors of the land. The Revenue Court acting under 
section 199 of the Tenancy Act, referred them to the Civil 
Court. Hence the suit. The courts below decreed the suit 
holding that the plaintiffs were in possession for over 50 years 
and they held the land for two successive generations and 
consequently they had become proprietors within the meaning 
of section 158, Tenancy Act. 

The defendant appealed. 


Govind Prasad, for the appellant. The plaintiffs were 
only grove-holders. They could not be said to be proprietors. 
The court below had declared them to be proprietors within 
the meaning of section of 158, Tenancy Act. (Referred to 
section 158.) There were three things which must be found 
before a man could become a proprietor. (1) That the land 
was not liable to resumption within the meaning of section 
154. (2) That it was held rent free. (3) That it was held 
by two successors to the original grantee for 50 years. The 
land here was liable to resumption as provided by the wato- 
ul-arz. There was no grant here. The land was given for 
planting groves only. l 


M. L. Agarwala, for the respondents. 


The first thing to be considered was the meaning of the 
word grant. 


[RICHARDS, J. In the absence of proof of a grant there 
is a fair inference that the land was given for planting a 
grove.] 

The tenth chapter of the Tenancy Act was headed as 
resumption of rent-free grants. Sections 154 and 158 fell in 
that chapter. Under these sections if local custom was 
proved, proprietary rights might be acquired in respect of 
land held rent-free. 


[RICHARDS, J.—referred to the definition of the word land 
in section 4 and remarked that land meant land let for agricul- 
tural purposes. | 

[BANERJI, J.—If land means land let for agricultural 
purposes, section 158 does not apply]. 


fg 
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The point was either chapter X was enacted to meet 
some exigencies or it was a useless chapter. That chapter 
was applied to any land whether agricultural or otherwise. 


There were various kinds of lands which were situate in 
agricultural villages, but were not agricultural lands. Land 
in chapter X meant any land on which rent could be levied. 


The wajtb-ul-arz referred to assessment of revenue but in 
the body the word rent was used, The whole context show- 
ed that the word rent was misused for revenue. A tenant 
could not be a malik, the word used in the waj1d-ul-ars. 
Further, a grant was alleged and admitted. 


The judgment of the Court was delivered by 


BANERJI, J.—This and the connected appeals are similar 
to second appeal No. 705 of 1906, decided by us on the 2nd 
of January, 1908. The defendant brought a suit in the 
Revenue Court against the plaintiffs for their ejectment from 
lands held by them for a number of years. The plaintiffs 
contended in the Revenue Court that they were proprietors of 
the lands in question. They were thereupon referred to the 
Civil Court under section 199 of the Tenancy Act, to have 
their alleged proprietary title established. They accordingly 
brought the suits out of which these appeals have arisen. 
The only question which the Civil Court had to determine 
was whether the plaintiffs have a proprietary right in the 
lands in question. Any other question as to the liability of 
the lands to assess ment to rent or the ejectment of the plain- 
tiffs from the lands held by them were questions to be de- 
termined by the Revenue Court and not by the Civil Court. 
It was urged on their behalf that under section 158 of the 
Tenancy Act they had acquired proprietary rights to the 
lands, having held them for more than 50 years and for more 
than two generations. All that the lower appellate court 
in each case has found, is that the plaintiffs and their prede- 
cessors in title have been in possession without payment of 
rent for more than fifty years, and for two generations. It 
has not been found that there was a rent free grant. The 
mere fact of the lands being held for more than fifty years 
does not necessarily raise the inference that such a grant 
was made. In each case the waytb-ul-arz explains the 
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position. The defendant’s predecessor in title, namely, the Raja 
of Mainpuri, allowed the predecessors in title of the plaintiffs 
to plant groves on certain lands. The condition was that so 
long as the-groves continued no rent was to be paid, but if 
the land was brought under cultivation it was to be assessed 
to rent but ‘the persons holding it were to continue to 
occupy it.. These conditions of the wajsb-ul-argz were con- 
sidered by us in second appeal No. 705 of 1906 to which we 
have referred above. According to the interpretation we 
placed upon the terms of the zwayib-u/-ars, the plaintiffs can 
not be regarded as proprietors of the land in suit but are 
merely tenants thereof. It seems to us doubtful whether the 


` provisions of chapter X of the Tenancy Act apply to groves 


having regard to the-definition of the word “land” as given 
in section 4 (clause 2) of the Act. Butevenif they do apply 
to such lands we are unable to hold, for the reasons we have 
already stated, that section 158 is applicable to a case like 
this, and that under that section the plaintiffs have acquired 
proprietary rights. We allow the appeal and setting aside 
the decrees of the courts below dismiss the painu: suit 


with costs in all courts. 
Xx, -~ Appeal allowed. 
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HARPAL SINGH 
VErSUS 
BISHAN SINGH.* 
Hindu Law—Mitakshara—/Jmpartible property —Succession by survivor- 


ship—Simple money decree against predecessor— Whether property 
liable in the hands of successor. 
In determining the rules of succession to an impartible estate, the 


right of succession would devolve in the same way as if the estate 
were a partible one, save that it would remain in the hands of one person 


according tothe rules of primogeniture. /Jogendro Bhupati v. Nitya . 


Nand, I. L. R, 18 Cal, 151; Kali Krishna v. Raghunath, I. L. R, 
31 Cal, 224, followed. Ram Das v. Braja Behari, 6 C. W. N. 879 not 
followed. 


Where an impartible estate devolved by right of survivorship, ona 
member. of the family or any male lineal descendant not being the son or 
grandson of the last male holder, it cannot be regarded as the assets of 
the-deceased so as to. entitle the holder of a decree against him to 
proceed against such property in execution. 

. First APPEAL against the decree of Moulvi Maula Baksh 
Subordinate Judge of Benares. | 


Application for execution of a decree. 


The facts are briefly as follows :— 
A simple money decree was obtained on October 12, 
1898, against one Thakur Sheopal Singh. 


The judgment-debtor died on July 12, 1899, and the 
decree was executed against his widow Thakurain Lekhraj 
Kunwar from time to time, 


Sheopal Singh was the nephew of Rai Randhir Singh who 
was the owner of an impartible estate known as Simgramanx 
taluga. Rai Randhir Singh bequeathed all his property to his 
wife Sonao Kunwar by a will. Sonao Kunwar applied for letters 
of administration with a copy of the will annexed. Sheopal 
Singh entered a caveat and also filed a suit for possession 
of the Estate. A compromise was effected between the 
parties which will be found set out on p. 411 of I. L. R, 30 All. 
Sheopal Singh predeceased Sonao Kunwar. Upon Sonao 
Kunwar’s death Harpal Singh claimed the estate as the next 
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heir by the rule of primogeniture and obtained possession of 
the estate and Lekhraj Kunwar brought a suit claiming-the 
estate as the personal property of Sheopal Singh. The 
High Court decided that the estate was to be treated, even 
after the compromise, as an impartible property and that 
Harpal Singh who had been joint in estate with Rai Randhir. 
Singh and was the senior surviving member of the family, 
was the next heir and gaddinashin (I. L. R., 30 All., 406).* 

The decree-holder now applied for execution of his simple 
money decree against Harpal Singh by attachment and sale 
of part of the estate in his possession. The court below held 
that Harpal Singh was the representative of Sheopal Singh 
and ordered execution as prayed. 


; 

The objector, Harpal Singh, appealed. 

Satish Chandra Banerji, for the appellant, contended that 
the appellant had taken the property as the senior surviving 
member of the family. The estate was not liable for simple 
money-debts of the last holder especially as no part of it. 
had been attached in his life time. 

Kali Krishna v. Raghunath Deb, [1903] 1. L. R., 31 Cal, 224. 

A simple money decree could be executed only against 
the assets of the deceased. The Singramau estate was not 
assets of Sheopal Singh in the hands of Harpal Singh. 

Lachmi Narain v. Kunji Lal, [1894] 1. L. R., 16 All, 449. 
Sangili Virapandia y. Alwar Ayyangar, [1881] I. L. R, 13 Mad., 42: 


B. E. O'Conor (with him Sarat Chandra Chaudhri for 
J. N. Chaudrt), for the respondent, contended that Sheopal 
Singh having taken the property under the compromise, it 
was his personal property, and execution could be taken out 
against the person in possession of this property.. Even if 
the estate had come to Sheopal Singh from Randhir Singh, 
the estate would be liable for Sheopal’s debts. The full 
owner of an impartible estate could make an alienation. As 
a result of the peculiar incidents of an impartible estate the 
property must be held to stand on the same footing as personal 
property, and the rules of the Mitakshara regarding co-. 
parcenary property could not apply. The property therefore 


"S.C. [1908] 5 A. L. J. Ru, 425, 426, 
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could .be sold in execution for the personal debts of the last 
holder after his death. 


Ram Das v. Tekait Braja Behari Singh, [1900] 6 C. W. N., 879. 


The rule of survivorship applied only so far that one 
man was to be selected to succeed to the property. But that 
did not mean that he was absolved from all liability to pay 
his predecessor’s debts. 

[RICHARDS, J., referred to I. L. R, 18 Cal, 151, P. C., at 
p. 156.] ` 

Counsel referred to section 50 of the Civil Procedure Code 
(Act V of 1908) Harpal Singh was the legal represen- 
tative of Sheopal Singh. 


Satish Chandra Banerji was not heard in reply. 
The judgment of the Court was delivered by 


BANERJI, J.—This appeal arises out of an application 
for the execution of decree obtained by the respondent 
against one Thakur Sheopal Singh on the 12th of October, 
1898. The decree was a simple money decree. Sheopal 
singh died on the 27th of July, 1899. The present applica- 
tion was made by the decree-holder for execution against 
the appellant Harpal Singh and for sale of certain immove- 
able property now in the possession of Harpal Singh. 
During the life-time of Sheopal Singh there was some 
litigation in regard to this estate between him and Musam- 
mat Sonao Kunwar. A compromise was effected between 
them and a decree was passed in accordance with the 
compromise, Sheopal Singh predeceased Musammat Sonao 
Kunwar. After the death of Sonao Kunwar a suit was 
brought by Sheopal Singh’s widow against Harpal Singh, 
the present appellant, for possession of the estate to which 
the compromise related. In that suit it was held by this 
Court that notwithstanding the compromise the estate was 
an impartible estate and that Harpal Singh succeeded to it as 
such, it having devolved on him according to the rule of 
primogeniture governing impartible estates. The judgment 
of this Court is reported in I. L. R, 30 All, 406.* Harpal 
Singh .is admittedly in possession of the estate by right 
of its having devolved on him under the rule of primogeni- 
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ture applicable to impartible estates. The decree in this 
case being a simple decree for money and no attachment 
having taken place in the life-time of Sheopal Singh, the ques- 
tion to be determined is whether after his death the property 
now in the hands of Harpal Singh is liable for the debt 
incurred by Sheopal Singh, Ordinarily in the case ofa 
simple decree for money it can only be realised after the death 
of the deceased judgment-debtor from the assets left by him. 
Therefore what we have to consider is whether the property 
in the hands of Harpal Singh, who is not a son or 
grand-son, or any male lineal descendant of the deceased, can 
be regarded as the assets of the deceased so as to entitle 
the decree-holder to proceed against it in execution. We are 
of opinion that the decision of the court below that it is 
liable to attachment and that the property passed to Harpal 
Singh burdened with the debt due by Sheopal Singh is erro- 
neous. It was held by their Lordships of the Privy Council 
in Jogendro Bhupati Hurrochundra Mahapatra v. Nityanand 
Man Sing (*'), that for determining who is the heir to an im- 
partible estate, the same rules apply which also govern the 
succession to partible estates, though the estate can be held 
by only one member of the family ata time. In the course of 
their judgment their Lordships observe : “ On these facts the 
question which has been urged before their Lordships arises 
namely whether according to the rules of Hindu law having 
regard to the fact, which was admitted, that the law of the 
Mitakshara is applicable, the plaintiffis entitled by right of 
survivorship to succeed to the ray upon the death of his half 
brother Nand Kishore.” Their lordships held that “in con- 
sidering who is to succeed on the death of the Raja, the rules 
which govern the succession to a partible estate are to be 
looked at, and therefore the question in this case is what would 
be the right of succession supposing instead of being an 
impartible estate it were a partible one?” At the conclusion of 
their judgment their Lordships say: “ Their Lordships are of 
opinion in the present case that the plaintiff was entitled to 
succeed to the ray by virtue of survivorship.” It is thus 
clear that their Lordships hold that in determining the rule of 
succession to an impartible estate, the right of succession 


(1) [1850] I, L. R., 18 Cal. 151. 
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would devolve in the same way as if the impartible estate were 
a partible one, save that it would remain in the hands of only 
one person according to the rule of primogeniture. All the 
other incidents are the same as in a partible estate. Therefore 
the succession to the estate would be by right of survivorship, 
and not as heir or legal representative of the deceased, holding 
his assets. The same view was held by the Calcutta High 
Court in Kali Krishna Sarkar v. Raghunath Deb, (1). The 
learned counsel for the respondent relies on the case of 
Ram Das Marwari v. Tekatt Braza Bekari (?), decided by the 
same Court-in which an opposite view appears to have been 
held. That case was distinctly dissented from in the case of 
Kali Krishna Sarkar v. Raghunath Deb, and having regard to 
the decision of their Lordships of the Privy Council, to which 
we have referred, we are unable to agree with it. In this view 
the decree-holder is not entitled to proceed against the 
property in question and to execute the decree as against the 
appellant. We allow the appeal, set aside the decree of the 
court below and dismiss the application of the decree-holder 
as against the appellant with costs here and in the court 
below. : 
x Appeal decreed. 
(1) [1903] I. L. R, 31 Cal, 224. : 
(2) [1900] 6 C. W. N., 879. 
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MUSAMMAT NANHI BAHU 
VEFSUS 
DHUNDE * 
Criminal misappropriation—promise to pay—Acqutttal—order of— 
Revision. 


When an acquittal proceeds on a mistaken view of the law, the High 
Court can interfere in revision. The complainant agreed to receive money 
which the accused charged with criminal misappropriation promised to 
pay in three days. The Magistrate thereupon acquitted the accused. 
Fleld that the acquittal was illegal. 


Reference made by J. C. Smith, Esq., Sessions Judge of 
Jhansi, 


The applicant was not represented. 
Girdhart Lal Agarwala, for the opposite party. 
The following judgment was delivered by 


ALSTON, J.—This case was referred by the learned 
Sessions Judge of Jhansi with a view to having the acquittal 
of one Dhunde set aside. The learned Judge of this Court 
before whom the reference came, considered that on the face 
of the referring order a good case for interference was shown. 
He accordingly issued notice to Dhunde to show cause why 
his acquittal should not be set aside. Dhunde has been 
represented to-day by Mr. Girdhari Lal Agarwala who has 
shown cause. Dhunde was tried by a Deputy Magistrate 
on a charge under section 406, Indian Penal Code, and 
was acquitted, not because the Magistrate believed that there 
had been no misappropriation but because he considered that 
the evidence showed that the complainant had agreed to give 
the accused time to repay the money. The Magistrate held, 


_upon the authority of a ruling of the Misamat Adalat, that 


“it is an accepted principle of law that a person cannot 

in a case such as this agree to accept the money, and 

at the same time reserve the right to prosecute if 

the money was not paid.” In my opinion there is no 

such principle of law. Moreover, in the present case all 
E Cr. Ref. No 306 of 1909. 
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that the Deputy Magistrate found was that the accused “ stated 
before the punchayat that he would pay the money, such as 
he had, in three days.” If the law were as stated by the 
Deputy Magistrate, I see no reason why any one should be 
convicted of criminal breach of trust, for in probably every 
such case an attempt is made to recover the money before 
criminal proceedings are taken in court. Where the trust is 
denied, proof that an agreement was entered into for the 
repayment of the money alleged to have been misappropria- 
ted, might under certain circumstances be accepted as evidence 
that the original transaction was a loan and not a trust. No 
such question however arises in the present case. It has 
been contended that as the Local Government has not 
appealed from the acquittal, this Court ought not to interfere 
in revision. I can not agree with this view. It is quite true 
that ordinarily, and particularly when the acquittal has gone 
on a question of fact, this Court does not interefere in revision 
with acquittals. In the case however the acquittal proceeded 
solely on a mistaken view of the law. In such a case inter- 
ference in revision in order to prevent a miscarriage of justice 
is not only justified but demanded. I accordingly set aside 
the acquittal of Dhunde and direct his retrial, 


Acguittal set aside. 
_ Retrial ordered. 
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KHUSHALGIR AND ANOTHER 
. Versus 
| GOBINDGIR* 
Code of Civil Procedure (Act V of 1908), Order 9, Rule 13—Miscellaneous 
proceedings~~ Appitcaiion for rekearing. 

An application for substitution of names was decided er parte. On 
an application made for rehearing, Ae/d that Order 9, Rule 13 was appli- 
cable to proceedings of this kind as well as to suits. Thakur Prasad ~, 
Fakir-tul-lah, I. L R., 17 All, 106, followed. 

Application for rehearing. 

One Manigir executed an agreement in favour of Gobind- 
giron May 2, 1905. He brought a suit for cancellation 
of the said agreement. The suit was dismissed: Before 
an appeal could be filed against this decree he died, and 
Khushalgir and Kalyangir applied to be brought on the 
record as his Che/as appointed under a will, for the purpose 
of filing the appeal to the High Court. This application 
was opposed by Gobindgir. On April 15, 1909, RICHARDS, 
J., ordered the application to be laid before a Banch of two 
Judges. On April 16, 1909, KNox, A.C.J., and GRIFFIN, J., 
in the absence of the counsel for Gobindgir passed an order 
ex-parte under which Khushalgir and Kalyangir were to be 
substituted for Manigir. Application was made to set aside 
this ex-parte order. 

Nihal Chand for Khushalgir and Kalyangir, contended 
that section 141 read with Order 9, rule 13, of the Code 
of Civil Procedure, 1908, did not apply to interlocutory 
orders passed er-parte. The corresponding section in the 
old Code, section 647, provided for “proceedings in Civil 
Court” and proceedings therein had been held to refer to 
“original matters in the nature of suits, such as probate 
proceedings or divorce proceedings.” 

Amir Hasan v, Ahmad Ali, [1886] | L. R, 9g AIL, 36, 41. 

Thakur Prasad v. Fakir-ul-lak, [1894] I. L. R 17 AlL, 106, rir. 

* Order 6, Rule 13, presupposed that there was a right of 
appeal from such order, but an interlocutory order was not 
° Appn. in F. A. No. 114 of 1909. 
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open to appeal, The question of heirship could be raised at 
the hearing of the appeal, the question of representation only 
would be decided upon the present application. 

Parsotam Rao v. Janki Bat, [1905] I. L. R, 28 All., 109, 

Satish Chandra Banerji, for Govindgir, argued that the 
question was whether the order could be set aside or 
not. Section 141 of the new Code had been deliberately 
altered, by the omission of the words “other. than suits 
or appeals” which had found place in section 647 of the old 
Code. The omission was significant and was made with a 
purpose, vez. that of extending the scope of the section. 
Therefore the procedure as to original suits would apply. 
The cases cited were under the old Code and would not apply. 
The question raised by the application was whether the 
applicants could prosecute the appeal, and whether the defen- 
dant or they were the heirs would by virtue of the present 
order become final as to the right of prosecuting the appeal. 
Parsotam Rao's case laid down this, and so did not help the 
applicants. — 

Nihal Chand in reply, submitted that the wording was 
not materially changed, and in fact the word “suit” was re- 
tained both in the old and in the new Code. The rulings 
cited explained what “suit” meant and so would fully apply 
under both the Codes. 


-Thej udgment of the Court was delivered by 


S 


KNOX, A. C. J.—This is an application praying that the 
order passed by this Court on the 16th April, 1909, which 
was passed ex parte, may be set aside and the matter re-heard. 
Objections have been taken and the argument is that O.9, 
R. 13, is not applicable to proceedings of this kind. Certain 
rulings were cited to us in support of this contention, but 
both the rulings cited were before the present.Code came 
into force. Moreover, we do not understand these rulings as 
laying down that section 647, which was the corresponding 
section in the previous Code, related only to original matters 
in the nature of suits, such as proceedings in probates, guar- 
dianship and so forth, The words used by their Lordships 
of the Privy Council -in Thakur Prasad v. Fakir-ul-lak, (7) 

(1) [1834] I. L. R., 17 AIL, 106, 
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are carefully chosen. They say that the proceedings 
spoken of in section 647 include original matters in the 
nature of suits, such as proceedings in probates, guar- 
dianships and so forth, thereby denoting that original matters 
mentioned were not the only matters to which section 647 
had reference. 


The absence of any one on behalf of Gobindgir when the 
case was called on for hearing in tbis Court has been satis- 
factorily explained. We accordingly set aside the order of 
the 16th April, 1909, and direct that the application of 
Khushalgir and Kalyangir be put up again for hearing. 
The application is not tied up to this Bench and should be 
put up at an early date. 


J. P, Application allowed. 
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KALI SHANKAR 
VETSUS 
NAWAB SINGH.* ° 
Hindu law—Mitakshara—Morigage of ancestral property by one member 
— No decree can be passed against fis share. 


A member of a joint Hindu family governed by the Mi/akshara can 
not validly mortgage his undivided share in ancestral property held in 
co-parcenary on his own private account without the consent of his co- 
sharers. 


Hence, where a father in such a family purports to mortgage the 
ancestral property neither jor a lawful necessity nor for an antecedent 
debt, /e/d that a decree for sale cannot be passed even in respect of the 
share of the father alone. Chandra Deo v. Mata Prasad, 6 A. L. J. Ru 
263, F. B. ; and Balgobind v. Narain, 1.L.R. 15 AIL, 339 P. C, applied. 

FIRST APPEAL from a decree of Babu Ishri Prashad, Sub- 
ordinate Judge of Mainpuri. l 

Suit for sale upon mortgages. 

The material facts will appear from the judgment. 

„Sundar Lal, for the appellant. 
7. N. Chandri and Moti Lal Nehru, for the respondents.. 
* F. A No. 143 of 1907, 
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The judgment of the Court was delivered by 


:BANERJI, J.—This appeal arises out of a suit for sale 
brought upon three mortgages. The first of these is dated 
the 25th of June, 1894, and is for Rs. 6,200, the second dated 
the 30th of March, 1895, is for Rs. 3,000 and the third is 
dated the 8th of July, 1895, and is for Rs. 2,000. The suit 
was brought not only against the mortgagor but also against 
his sons and grandsons. The latter contested the claim and 
urged that their interests in the mortgaged property could 
not be affected by the mortgages. 


The court below found in respect of the first mortgage of 
the 8th of July, 1895, that necessity for incurring the loan for 
the benefit of the joint family had been established and 
made a decree for the amount of that mortgage to be realised 
by sale of the mortgaged property. As regards this part of 
the decree there is no controversy in this appeal. 


As regards the second mortgage, namely, that of the 30th 
of March, 1895, the court below was of opinion that although 
the debt was not tainted with immorality, it had not been 
proved that it was incurred for family necessity. The claim 
in respect of that mortgage was accordingly dismissed. In 
view of the recent Full Bench ruling in Chandra Deo Singh 
v. Mata Prasad (1), and the opinion of the majority of the 
Judges constituting the Full Bench, it must be held that the 
court below has rightly decided that the burden of proof 
was upon the plaintif. As the plaintiff failed to prove that 
the mortgage was made for the benefit of the family his claim 
was rightly dismissed. Mr. Sundar Lal, the learned Advo- 
cate for the appellant, does not contest the correctness of the 
lower court’s finding as to the non-existence of necessity for 
the loan. He however, raises the question whether in respect 
of this debt a decree should not be passed for sale of the 
father’s interests in the mortgaged property, the debt not 
being tainted with immorality. This question I will consi- 
der later. 

It is conceded that having regard to the fact that the 
period of limitation for a personal decree against the father 
expired before the suit was instituted, a decree for the 
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recovery of the amount of this bond personally from the 
father and generally from the family property cannot be 
passed, the claim for such a decree being time-barred. 


There remains the mortgage of the 25th of June, 1894, the 
amount secured by which was Rs. 6,209. This amount con- 
sists of a sum of Rs, 3,116-4-3 due under previous mortgages, 
dated the 4th of February, 1893, and the 24th of March, 1893, 
and a sum of Rs, 3,083-11-9 paid in cash on the date of the 
mortgage. The lower court held that out of the sum of Rs. 
3,083,-II1-9 mentioned above, necessity for incurring the loan 
had been proved to the extent of Rs. 1,500, only. On this 
point no argument has been addressed to us impugning the 
finding of the court below. The learned Subordinate Judge 
however has overlooked the fact that Rs, 3,116-4-3, part of 
the consideration for this mortgage, consisted of antecedent 
debts for which the mortgagor was competent to mortgage 
the whole of the family property, the debt not being 
tainted with immorality. Mr. Chaudhri for the respond- 
ents concedes that the court below ought to have passed 
a decree for this sum of Rs. 3,116-4-3 and interest there- 
on from the date of the mortgage, in addition to the 
amount for which a decree has been made on account of 
this mortgage. The appeal therefore’ should succeed so 
far as the item of Rs. 3,116-4-3 mentioned above, and 
interest thereon is concerned. It is urged on behalf of 
the appellant that in respect of all the three mortgages a 
decree should be passed for sale of the interests of the 
mortgagor in the mortgaged property. In the view which 
I held in the Full Bench case referred to above this conten- 
tion would be sound, but I feel myself bound by the decision 
of the majority of the Full Bench. The Calcutta High 
Court has no doubt held that in a case like this a decree 
may be made for the sale of the father’s interest in the 
mortgaged property, but according to the view of the mojority 
of the learned Judges who constituted the Full Bench of this 
Court it would be inconsistent to hold that the interest of the 
father can be sold and that the father was competent to 
make a mortgage of his own interest only. The léarned 
Chief Justice said in his judgment (at page 299 of the report). 
“Tt follows from this that if the mortgage in suit is not 
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binding in /o¢o it is not binding as to the mortgagor's share 
in the mortgaged property,” and the opinions of the other 
learned Judges seem to be to the same effect. ‘In their opinion 
this conclusion is in consonance with the decision of their 
Lordships of the Privy Council in Balgobind Das v. Narain 
Lai (1). The plaintiff is not therefore entitled to a decree 
for sale of the interests ‘of the father in their mortgaged 
property. As regards the mortgage of the 25th of June, 1894, 
also the claim for a personal decree was time-barred, having 
been instituted after the expiry of 6 years from the date on 
which the debt became due. Therefore the only decree 
which the plaintiff can get as regards that mortgage is a 
decrée for Rs. 3,116-4-3, .and interest thereon in addition to 
the amount for which the court below has made a decree in 
respect of that mortgage. 

The result is that the appeal will be allowed so far that 
to the amount decreed by the court below in respect of the 
first mortgage dated the 25th June, 1394, should be added the 
sum of Rs, 3,116-4-3 mentioned above and the decree will 
be for the principal sum of Rs. 4,616-4-3 together with interest 
thereon at the stipulated rate from the date of the mortgage, 
namely the 25th of June, 1894, to the date fixed for payment 
and thereafter at the rate of 6 per cent. perannum. In other 
respects the decree of the court below in regard to this mort- 
gage will be upheld. As regards the mortgage of the 30th of 
March, 1895, the claim will stand dismissed. As regards the 
to the whole mortgage of the 8th of July, 1895, the plaintiff will 
be entitled to the amount secured by that mortgage together 
with interest from the 8th of July, 1895, to the date hereafter 
fixed for payment at the rate stipulated in the mortgage and 
thereafter at 6 per cent. per annum. The costs in this Court 
and the court below will be paid by the parties in proportion 
to the failure and success, including in this court fees on the 
higher scale, We fix the first of October, r909, as the date for 
payment of the mortgage money. The decree of this Court 
will be drawn up in the form prescribed by Order 34 of the 
Code of Civil Procedure and should separately specify the 
amount. due upon each of the mortgages in respect of which 
the claim is decreed and the property to be sold for realisa- 
tion of that amount. 

(1) [1893] I, L. Rọ, 15 All, 339. 
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Act I of 1869 (Oudh Estates Act)—Iimnpartible estate—partible estate— 
: ; . LORD ATKINSON. 
rule of succession—Family custom—Daughters succession postponed Lorn COLLINS. 


—~admissibility of evidence. LORD GORELL. 
i OERE er SIR ARTHUR 
There is nothing in the mere fact of partibility to make evidence of a WILSON. 


family custom excluding or postponing daughter’s succession to collaterals 
' in impartible estates necessarily inapplicable to partible estates. 

Declarations made by Kanungos, entries made in the village 
records by ‘the officer charged by Government with that duty, and 
answers given to official inquiries made under Government direction 
are evidence frmia facie admissible as purporting to be made by the 
proper officer in performance of a special duty and, presumably, with due 
regard to the rules laid down for his guidance. 


Under Act I of 1869, the “ordinary law ” regulating the succession 
to estates embraces any “ family custom.” 


This is an appeal from the judgment of the Court of 
the Judicial Commissioner of Oudh. 
_ The facts are as follows :~ 


The estate of Majhgain Shahpur formed a portion of a 
larger estate, known as Taluga Bhira, and the last male 
owner of the said Taluqa was Raja Ganga Singh. He died 
in the year 1848, and was succeeded by his widow, with 
whom the first Summary Settlement was made on the an- 
nexation of Oudh in 1856. At that time the estate was an 
Impartible Raj, and the succession went to a single heir. 
After the Indian Mutiny the Taluga Bhira was confiscated 
and was subsequently granted by the British Government in 
equal shares to the following four persons :— 


I, Raja Ganga Singh. l 

2. Raja Sadho Singh. ° 
3. Raja Baryar Singh. 

4. Raja Ahlad Singh. 
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In the year 1878, the Taluga Bhira was partitioned and 
the share which fell to Raja Ganga Singh’s representatives 
was called Majhgain Shahpur and is the property now in 
dispute. On the passing of the Oudh Estates Act (I of 1869) 
the names of the four grantees were entered in List IV. 


In 1867, Raja Ganga Singh died and was succeeded by 
Raja Milap Singh who died in 1882 leaving a widow Rani 
Dhan Kunwar, and two daughters, the appellant and another 
who died in 1887. Rani Dhan Kunwar died in 1891 and on her 
death the Revenue Courts did not recognize the appellant’s 
claim to succeed to the estate and in consequence she institut- 
ed the present suit. The defendants pleaded “that among all 
the Thakur Zamindars of Oudh Province it is a common 
custom that daughters do not get inheritance and especially 
among the Jangra Chauhans, and the other tribes of Chauhan 
Rajputs and in the family of the defendants and father of 
the plaintiff this ancient custom obtains from time imme- 
morial.” l 

The material issue was :— 


“Ts the plaintiff excluded, by virtue of the custom, from 
inheriting the property in dispute, as alleged in paragraph 
14 of the defendants’ written statement ?” 

After recording evidence, both oral and documentary, the 
Subordinate Judge found against the plaintiff. 


On appeal the Judicial Commissioners upheld it in these 
terms :— 


“I therefore hold that it has been proved satisfatcorily 
that there is a custom amongst the Chauhan tribe of Oudh 
that a daughter is excluded by the collaterals of the deceased 
from inheritance....] find the issue III in defendants’ favour, 
so far as the family and tribal customs are concerned.” 


In the course of their judgment the Judicial Commissioners 
made the following observations which have been approved 
by their Lordships :-— 


“Mr. Lincoln contended that inasmuch as a rule of the 
gaddi-nashini no longer prevailed, Exhibits A1, As, A23 and 
A30 were altogether irrelevant. Babu Sri Ram on the other 
hand urged that these documents were relevant as rendering 
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it probable that a daughter was excluded from succession in 
cadet branches also, and that the only difference between 
the rule of succession to the gaddi and the rule of succession 
in the cadet branches of the family was that the gaddi went 
to a single heir whereas the property of the cadets could be 
inherited by several heirs. He referred us to the Surajpur 
case, Lekhraj} Kunwar v. Mahpal Singh, 1, L. R. V. Cal, 
744: the Sidhour case, Dan Bahadur v. Mahesh Bakhsh, 
Exhibit A210; and the Katiyari case, Sanwal Singh v. 
Sattupa Kunwar, Exhibit A211. In the Surajpur case the 
question was whether a daughter was by custom excluded 
from inheriting her father’s estate. Her father’s name was 


entered in list If prepared under section 8 of Act I of 1869 
and his estate must therefore be taken to have been one 


which ordinarily devolved upon a single heir. Nevertheless 
` wazib-ul-arz relating to estates which did not devolve upon 


a single heir were admitted in evidence and mainly upon the’ 


strength of those wayzb-ul arses it was held that .the custom 
set up by the defendant was proved. The Sidhour case was 
the converse of the Surajpur case, the question being whe- 
ther daughters and daughters’ sons were excluded from in- 
heriting an ordinary samindari in the clan to which the 
parties in the Surajpur case belonged, but the exclusion of 
the daughter in the Surajpur case and the wayzb-ul-ars of 
Surajpur were held to be relevant to the issue. In the Kati- 
yari case the question was whether a daughter’s son was 
excluded. The property in suit was a Taluka entered in 
list II prepared under Act I of 1869 and therefore ordinarily 
devolved upon a single heir. Wayid-ul-ara relating to 13 
villages which set out that the daughter’s son was excluded 
were admitted in evidence although those villages were not 
subject to the rule of succession to a single heir. These 
three cases justify us in holding that Exhibits Ar, A5, A23 
and ^30 are admissible in proof of the custom set up by the 
defendants although they relate to estates which devolved 
upon a single heir.” 


Leave to appeal to His Majesty in Council was refused 
in India, but by Order in Council special leave was granted 
to the appellant, who appealed among others, on the follow- 
ing grounds :— 
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1, Because the Subordinate Judge erroneously admitted 
as evidence of a custom excluding daughters from inheri- 
tance among the clan of Jangra Thakurs, evidence relating 
to the existence of such a custom among other clans. 


2. Because both Courts in India have based their deci- 
sions on matter which is either irrelevant or inadmissible in 
evidence under the provisions of the Indian Evidence Act. 


3. Because, after excluding the evidence improperly 
received, and giving due weight to the evidence admissible 
in law, there is, on the record, no sufficient proof of the cus- 
tom alleged. 

Leslie De Gruyther, K. C. (with him S. A. Kyfin):— 

The case came under the Oudh Estates Act, I of 1869. 
Sections 3 and 8 provided that lists were tobe made and 
accordingly the names of the grantees of the Bhira Taluga 
were entered in List IV. 

J. G. W. Syke—A compendium of the Law specially relating to the 
taluqdars of Oudh { Cal., 1886), f. 407, 

The effect of that entry was that under sections 22 
and 23 of the Act the succession to the said estate was 
governed by the ordinary Hindu Law of the Mittakshara 
school. It was not a primogeniture sanad. 


This view was laid down in 


Brij Indar Bahadur Singh ¥. Ranee Janki Koer, [1877] L. R. 
SLA, 1at1I3:5 C, 1 C. L.R., 318. 

Estates known as Gaddi were quite different from estates 
of absolute owners. Circulars were issued to talukdars. of 
Gaddis to make declarations about the rule of succession to 
the gaddi. These declarations had been wrongly admitted 
in evidence in this case. They were not applicable to partible 
estates. Section 22 of the Act applied to all impartible Rajs. 

Narinder Bahadur Singa v. Achal Rai, [1893] L. R., 20 L A, 77. 

S. C, I. L. R.. 20 Cal, 649. 

Further these declarations of deceased persons were not 
admissible to prove the custom among Jangra Chauhans. 
With reference to the cases on which the Judicial Co mmis- 
sioners relied, the Sidhour case was not binding on their Lord- 
ships. In the Surajpur case (L. R., 7 I. A. 63) the only point 
that was actually argued and decided was whether certain 


nt 
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wastb-ul-arges were properly admitted. It did not decide 
that zwayrd-ul-arses were admissible in the case of a partible 
estate. The essence of a custom lay in the number 
of instances proved. No instances had been proved here 
except possibly one. As to the evidence of witnesses of the 
Jaipur State, it related to feudal tenures peculiar to that 
State. Absolute ownership of estates did not exist there 
and therefore it was inapplicable to this case. The alleged cus- 
tom could not be an ancient one. It could not have come 
into existence before absolute ownership was granted by the 
British Government. The one instance put forward was not 
proved. It was prior to the grant of the sanad and was based 
on hearsay evidence only and should have been discarded. 
 Musammat Shafig-un-nissa v. Khan Bahadur Raja Shaban A it, 
L. R. 311. A. 217: S, C, L L. R, 26 All, 518. 

The wajib-ul-ure was not an official record of custom. 
No directions were issued to settlement officers to inquire 
into family customs. 

Directions for settelment officers in the N. W.-P. relating to settle- 
ment ete. p. 76 (Cal, 1858). 
Oudh Papers. 1859—1865. 
This evidence was inadmissible, 
Uman Parshad v, Gandharp Singh, [1887] L. R. r4 L A. 127, 134: 
S. C. IL L. R, 15 Cal, 20. 

Evidence of qanungo, if not admissible under section 35 
Indian Evidence Act, might possibly be admitted as opinions. 
But the statements were not opinions as to what existed, they 
were merely the desires of the several owners. Besides, the 
declarations were made by mukhtars and it was not shown 
that they had any special means of knowledge. 

Rai Jagat Pal Singh v. Jageshar Bakhsh Singh, [1902] L. R., 30. 

l. A, 27, 34: S C, l L. R, 25 All, 143. 

Evidence relating to maintenance grant was not relevant. 

In any case the evidence was not clear and unambiguous. 

Ramalakhshini v. Sivanantha, [1872} 14 M. I. A, 570, 585 : S, C., 17 

l W. R., 553. 

The evidence relating to opinions fell short of the re- 
quirements of section 49, Indian Evidence Acct. 

_ The onus to prove the custom rested on the defendants, 
. Rahimatbai v. Hirbat, [1877] 1. L. R. 3 Bom. 34. 
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The custom was never acted upon, indeed there was no 
occasion for it. Evidence relating to Chauhan &Aas was not 
relevant to Jangra Chauhans. The custom did not fulfil the 
requirements laid down by the case of 

Hur Pershad v. Sheo Dayal, |1876] L. R, 3 L A, 259, 260, 261: 

S.C, 26, W. R., §5. 

He submitted that if the inadmissible evidence were 
discarded, the remaining evidence was obviously false and in- 
sufficient to establish the alleged custom. 


Sir Robert Finlay, K. C.:—It was a rule of law in Indian 
appeals that the Board would not disturb a concurrent finding ~ 
of fact of the courts below. 

Kunwar Sanwal Singh v. Rant Satrupa Kunwar, [1905] L. R., 33 

L As 53, 54:8. C, 28 All, 215. 

It was not a case of no evidence. The only difference between 
an impartible and partible estate was in the number and not 
the class of persons who succeeded. Daughters did not succeed 
in any case, The evidence was not confined to Jaghirs only. 
It was proved that daughters of the caste did not inherit either 
moveable or immoveable property. Evidence of postpone- 
ment and exclusion were both relevant to the issue. No point 
about maintenance grants was suggested in the courts below. 
Maintenance grants might be heritable and alienable. 

Mayne: Hindu Law, para. 395, 7th Ed. 

The one instance put forward was proved. It was enough 
for a short period. : 

[LORD GORELL—Supposing the question had arisen just 
when the estate was granted. What law would have been 
applied ?] 

The same law, z. e. the customary law of the family. 

The custom proved in respect of an impartible estate also 
applied to a partible estate. 

Raja Jogendra v, Nityanand, [1890] L. R., 17 L A, 128:5. G, 1. L. 

R., 18 Lal, 1st 
Muttuvaduganadha v Periasami, [1896] L. R, 23 L A, 128,136: 
S. €, L L. R, 19 Mad., 451. 

Subramanya v. Siva Subramanya, [1894] L. L. R, 17 Mad., 316, 325. 

The cases relied upon by the court below were fully 
applicable. A re-arrangement of an estate would not sweep 
away the family custom, 
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The custom applied to the family, ze. the class of persons 


who succeeded and not to the estate. 


Settlement Circulars (1860-1867) or the Rise and Progress of 
Revenue Law in Oudh (Lucknow, 1904). 

Circular 20 of 18637, on pp 47, 85. 

Circular 1 of 1864, p. 95. 

Circular 23 of 1864, pp. 99, 102. 

Oudk Land Revenue Act, 1876, section 17. 


show that the officer was directed to inquire into and record 
the custom regarding succession. A waytb-ul-ayzs was a most 
valuable record of village usages and customs. 
Uman Parshad v. Gandharp Singh, (1887) L. R, 14 L A, 127: 
sc I L. R., 15 Cal, 20. 
Bajrangi Singh x. Manokarntha Singh, [1907] L. R, 35 L A, 1,9: 
s.c L L R 30 All, r, 
Raja Ganga Singh had died when his name was recorded 
in list IV. The entry was a nullity under Act I of 18609. 
Thakur Sheo Singh v. Rani Raghubans Koer, [1905] L. Ra 32 L A. 
203, 210, 211: S.C, 1. L. R, 27 AlL, 634 > 
Jalore evidence which was excluded by the court below 
` ought to have been admitted. The evidence relating to 
Chauhan kas was properly relevant to Jangra Chauhans. It 
was certainly admissible as rendering the existence of the 
custom highly probable. In any case the Subordinate Judge 
considered the evidence together as well as separately. 
G. E. A. Ross, followed. 


Leslie De Gruyther, in reply, distinguished the cases cited, 
and submitted that it was not a pure question of fact, but one 
of mixed law and fact. He cited 
Thakur Ishri Singh v. Baldeo Singh, [1884] L. R, 11 I. A., 135, 148: 
sc I, L. R., 10 Cal, 792. 

Venkateswara v. Shekhari, [1881] L R, 8I A, 143: SCL L R, 
3 Mad., 384. 

Debendra Nath v, Admintisirator-General of Bengal : S Gol. b Ry 
35 Cal, 955. L. R, 35 L A, 109. 

The judgment of their Lordships was delivered by 

LorD COLLINS.—The question on this Appeal relates 
to the right to succession to a Taluka known as the Majhgain 
Estate, or the Majhgain Shahpur Estate, to which the 
appellant (the plaintiff) claims to be entitled. The plaintiff 


is the daughter of Milap Singh, who died in possession of - 


the estate in 1882, leaying two daughters (the plaintiff and 
another since deceased) and a widow, Rani Dhan Kunwar, 
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but no male issue. Rani Dhan Kunwar died on the 16th 
August, 1891. On her death Raja Dilipat Singh, brother 
of Milap Singh, got possession and died without leaving 
issue, but leaving a widow, who succeeded him and died on 
the 28th January, 1899. On the 317th April following, 
mutation of names in respect of the Taluka in question, and 
also of another of Dillipat’s own, was effected by the Revenue 
Court in favour of the first, second and third defendants. 


It is not disputed that, if there were no binding custom 
to the contrary, the appellant (the plaintiff) would be entitled 
to succeed to the Taluka in question. It has, however, been 
found by the Subordinate Judge, and confirmed by the Court 
of the Judicial Commissioner on appeal, that there is a 
custom in the family of the plaintiff and the defendants 
“that a daughter is excluded by the collaterals of the 
deceased from inheritance.” If and so far as this is a 
conclusion of fact, itis a concurrent finding of two Courts 
and, though not absolutely binding on this Committee, is 
entitled to the greatest weight. Accepting this view, the 
appellant has boldly contended that there was, in effect, no 
reasonable evidence legally admissible which could justify 
such a finding. The evidence, however, was most elaborately 
and minutely criticised in all its bearings both by the 
Subordinate Judge, himself a Hindu, and by the Court of 
the Judicial Commissioner, and both Courts were fully 
satisfied both as to its relevancy and its cogency, and also 
as to the complete absence of any rebutting evidence on the 
part of the plaintiff. Though, in their Lordships’ opinion, it 
is not desirable to attempt again what has been so completely 
carried out by the Courts below—a minute examination of 
the evidence in detail—it is, perhaps, desirable to sketch it in 
outline so as to make intelligible the objections urged against 
it by the appellant. 


The Taluka in question comprised one-fourth part of a 
larger area called the Bhira Estate, which under the 
provisions of Act I of 1869, had been granted by the British 
Government to four Talukdars—viz., Raja Ganga Singh, Raja 
Sadho Singh; Raja Baryar Singh, and Raja Ahlad Singh 
—whose names were accordingly entered in respect of it in 
Lists I and IV, prepared under the provisions of the’ Statute. 
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In 1878 there was a partition of the Bhira Estate, upon which 
the villages allotted to Milap Singh, who had then succeeded 
to Raja Ganga Singh’s estate, were, together with some other 
villages already held by him, separately formed into an estate 
called the Majhgain Shapur Estate, which is the subject- 
matter of the present suit. Under Act I of 1869 the 
succession to estates in List IV is regulated by “ the ordinary 
law to which members of the intestate’s tribe and religion 
are subject” (Act I of 1860, section 23), which has been held 
to. embrace any “family custom” Marindar Bahadur Singh 
v. Achal Ram(*), The evidence adduced by the defendants 
in support of the custom was partly documentary and partly 
oral. It has been analysed and carefuly dealt with under 
different heads in the Courts below. Various technical 
objections to declarations, such as those of Kanungos, to 

entries made in the village records by the officer charged by 
= Government with that duty, and to answers given to official 
inquiries made under Government direction as to the rules of 
succession prevailing in particular families were urged by the 
plaintiff. Speaking broadly, these objections seem to their 
Lordships to have been material rather to the weight than 
to the admissibility of the particular evidence, which was 
prima facie admissible as purporting to be made by the proper 
officer in performance of a special duty and, presumably, 
with due regard to the rules laid down for his guidance. 
The learned Judges in both Courts below in particular regarded 
the evidence furnished by the wayib-ul-arses as most -im- 
portant, and treated their admissibility and relevance as 
indisputable. In the Court of first instance the learned 
Subordinate Judge, in dealing with the objection to this 
class of evidence, quotes s. 17 of the Oudh Land Revenue 
Act, 1876, as follows :-— 

Every entry in such settlement record duly made and attested shall, 
until the contrary is proved, be presumed to be a correct record of the 
fact entered, 
but adds a quotation from a ruling of this Board in 2 
Calcutta W. Notes, at p. 741 :— 


Its weight may be very slight or may be considerable according to 
circumstances. 


(1) [1893] Le R, 20 1. Ay 77, 79. 
108 


CIVIL. 


1909. 
PARBATI 
KUNWAR 

V 


CHANDARPAL 
KUNWAR. 


Lord Collins. 


CIVIL. 


1909» 


PARBATI 
KUNWAR 


Ya 
CHANDARPAL 
KUNWAR. 


Lord Collins. 


776 `. PRIVY COUNCIL [A L: J. R. 


Passing from these special objections, their Lordships now 
come to the broader ground on which this appeal was mainly 
argued—vzz., that evidence of a custom regulating the succes- 
sion to impartible estates, such as Rajhes where the rule of 
‘gaddinashin prevailed, was altogether inadmissible on à ques- 
tion as to the custom of succession to a partible estate governed 
by the ordinary Hindu Law applicable to estates in List IV. 
In their Lordships’ opinion this objection is met by the 
authorities cited in the judgment of the Court of the Judicial 
Commissioner (p. 1239 of the Record). In a judgment of the 
Appellate Civil Court of Madras Subramanya Pandya Chokka 
Talavar v. Siva Subramanya Pilhat (') there is the follow- 
ing passage :— 

The first of them [t.e the first principle] is that a rule of decision 
in regard to succession to impartible property is to be found in the 
Mitakshara law applicable to partible property, subject to such modi- 
fications as naturally flow from the character of the property as an 
impartible estate The second principle is that the only modification 
which impartibility suggests in regard to the right of succession is the 
existence of a special rule for the selection of a single heir when there 
are several heirs of the same class who would be entitled to succeed to 
the property if it were partible under the general Hindu Law... We 
have first to ascertain the class ...and we have next to select the 
single heir applying the special rule. 

In laying down these propositions the learned Judges relied 
among others, on the SAtvaganga case, 9, Moore’s I. A., 530, 
That case was referred to in these terms by Sir R. CoucH 
in delivering the judgment of this Board in Raya Jogendra 
v. Nityanund Mansingh (*). 

According to the decision in the SAřvaganga Case, ‘which, as their 
Lordships understand, is not now disputed, the fact of the Raj being 
impartible does not affect the rule of succession. In considering who is 
to succeed on the death of the Raja, the rules which govern the succes- 
sion to a partible estate are to be looked at, and therefore the question 
in this case is, what would be the right of succession, supposing instead 
of being impartible estate it were a partible one? 

There is nothing, therefore, in the mere fact of partibility to 
make evidence of a family custom excluding or postponing 
daughters to collaterals in impartible estates necessarily inap- 
plicable to partible estates. This objection falling to the 
ground, the concurrent finding remains, after due allowance 


(1) [894 I, L. R., 17 Mad., 316, at pe 325. — 
(2) [1890] L. R, 17 I. A,, at p. 131. 
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for all limitations and qualifications, abundantly justified by 
over-whelming evidence. 

Their Lordships will, therefore, humbly advise His 
Majesty that this appeal be dismissed and the decree of the 


-Court of the Judicial Commissioner, dated the 2nd March, 
1905, affirmed. 


The appellant will pay the costs of the appeal. 
T. L. Wilson & Co. solicitors for the appellant. 


D. Grant, solicitor for the respondents. 
B. D.. 4 Appeal dismissed, 
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Citation to appear for enforcing payment of Oy S fo recegve or 
sien duplicate—whether an offence—Land Revenue Act (III of local 
1901) sections 147,195, 196 —Indian Penal Code( Act XLV of 1860), 
section 173. 

Refusal to accept or to sign the duplicate ofa citation issued under 
section 147 of the Land Revenue Act is not an offence under section 173 
of the Indian Penal Code. 

The rules framed by the Board of Revenue to regulate the service of 
summonses or notice cannot over-ride the provisions of sections 195 and 
196 of the Land Revenue Act. They do not profess to declare what is 
good and sufficient ser vice. i 

CRIMINAL REFERENCE made by B. J. Dalal, Esq., Sessions 
Judge of Shahjahanpur. 

W. Wallach, Government Advocate, for the Crown. 

The accused was unrepresented. 

The following judgment was delivered by 

ALSTON, J.—In dealing with this reference I do not 
propose to discuss the question now pending before a Bench 
of this Court, as to whether a citation issued under section 147 
of the Land Revenue Act is a “summons, notice or order” 

* Cr, Ref. No. 330 of 1909, 
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within the meaning of sections 172, 173 and 174 of,the Penal 
Code. For the purpose of this case I will assume that-it is, 
and will confine myself to the question directly raised in the 
reference, which is whether the accused, to whom a citation 
was issued under section 147 of the Land Revenue Act (IH 
of 1901), has béen rightly convicted of an offence under 
section 173 of the Penal Code, having regard to the facts 
found. The answer to this question depends on whether the 
accused, by declining to accept the citation or by refusing to 
sign the duplicate citation, can be said to have prevented the 
serving of the citation on himself. Sections 195 and 196 of 
Act III of 1901 enact that a summons or notice may be 
served by tendering or delivering a copy to the person to 
whom the summons or notice is directed. In the case of 
R. v. Punamalat Nadan (1), it was ruled that neither the 
refusal to receive a summons nor the refusal to sign the 
duplicate was an offence under section 173 of the Penal 
Code, the reason given by KERNAN and KINDERSLEY, JJ. 
for taking this view being that the words “prevents the 
serving on himself” in section 173 of the Penal Code cannot 
be held applicable to a case where the summons is tendered 
and refused, inasmuch as tendering is in itself good service. 
With this view I agree. The foot-note to the report of the 
case mentioned shows that INNES and KINDERSLEY, J]., had 
previously held that a refusal to receive a summons, by 
throwing it down after it had been presented was not punish- 
able under section 173 of the Penal Code. It has also been 
ruled that a refusal to sign a receipt for a summons, f.e, a 
refusal to sign and return the duplicate was not an act which 
prevented the service of the summons. This view with 
which I agree was taken in the following cases:—Xeg. v. 
Kalya bin Fakir (°), Queen Empress v. Bhoobuneshwar Datt (3), 
Queen Empress v. Hira Lal (4), (where section 172 appears to 
have been inadvertently printed for section 173) and Queen 
Empress v. Krishna Gobinda Das (5). 


(1) [1882] I. L. R., 5 Mad., 199. 
(2) [1868] 5 Bom., H. C. Rep, Cr. C., 34 


(3) [1877]I. L. R., 3 Cal, 621. 
(4) [1883] 3 A. W. N., 222. 
(5) [1892] I. L. R., 20 Cal, 358, 


VOL. VL]. HIGH COURT 779 


ms 


As regards the rules made by the Board of Revenue to 
regulate the service of summonses and notices I agree with 
the learned Sessions Judge that they cannot add to or over-ride 
the provisions of sections 195 and 196 of the Land Revenue 
Act ; nor do they attempt to do so. They are for the guidance 
of the serving officer and do no more than point out how he 
should proceed when serving summonses or notices. They 
do not profess to declare what constitutes good and sufficient 
service in law. For the reasons given I accept the recom- 
mendation ofthe learned Sessions Judge of Shahjahanpur 
and set aside the conviction and sentence passed upon Ahmad 
Husain Khan and acquit him; and I direct that the fine if 
paid be refunded to him. 


Reference accepted. 
; Conviction set aside, 


HARNAND AND OTHERS 
VERSUS 
KALLU AND ANOTHER.* 


Pre-emption—~Wajib-ul-arz—Consiruction—Custom or contract—Stilence 
as to right of pre-emption in wajib-ul-arz of last settlement—Dutres 
of settlement officers when preparing record of rights 


Where, in a suit for pre-emption, the wajib-ul-arz of 1833 made 
no mention of the right and the subsequent waytd-ud-ars of 1863 referred 
- to the right of pre-emption in the following terms: “ In future every 
` one would be entitled to transfer etc.”, but the waj/d-1/-arg prepared at 
the settlement of 1890 was silent as to any right of pre-emption existing 
in the village, Ae/d that the record of 1863 was one of custom and that 
the silence of the record of rights of the latest settlement in respect 
to pre-emption was not a silence from, which any inference opposed to 
the existence of the right of pre-emption could be drawn, inasmuch as 
the rules framed for the settlement of the district under section 257 of 
Act XIX of 1873 did not require the settlement officer to put on record 
any custom of pre-emption. Tora v. Sheo Narain, F. A F. O. No. 135 of 
1898, decided on June 15, 1899, over-ruled. 


APPEAL under section 10 of the Letters Patent from a 
judgment of BANERJI, J., reversing a decree of Austin 
* L, P. A. No. 19 of 1908, 


CRIMINAL, 


1909. 
KING-EMPEROR 
EAA 
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KHAN. 


Alston, }. 


June, 26. 
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Kendall, Esq., District Judge of Meerut, which reversed a 
decree of Babu Bhola Nath Seth, Munsif of Kairana, District 
Meerut. 

Suit for pre-emtion based on village wazjib-ul-ars. 

The facts were as follows :— 


Plaintiff in the suit out of which this appeal arose based 
his claim for pre-emption on custom recorded in the village 
wajib-ul-arg prepared at the settlement of 1863. The clause 
in the waytb-ul-ars, upon which the claim rested ran as 
follows :—“In future every one would be entitled to transfer 
his Aaguzat in whole or in part, by sale or mortgage, but first 
to skekint co-sharers and on their refusal the transfer can be 
made to other co-sharers in the patt? or deh and if no body 
from the village be willing to take the Aaguzat, then the 
vendor or the mortgagor shall be entitled to transfer the 
same to a stranger.” The court of first instance held that the 
wajib-ul-are was prima facie good evidence of custom and 
that the defendants vendees were perfect strangers and could 
not have any right as against the plaintiff pre-emptor who 
was a co-sharer of the vendor, It accordingly decreed the 
suit. The defendants appealed and at the suggestion of the 
lower appellate court, they filed in that court a copy of the 
wajtb-ul-are of the village prepared in 1833. In that wajib- ` 
ul-arg there was no reference to any right of pre-emption. 
The lower appellate court also found that after 1863 a per- 
fect partition of the village was effected and no new wajib- 
ul-arz was prepared, that there was no reference to pre- 
emption in the wazib-ul-are of the recent settlement of 1890 
and that no cases of pre-emption took place in the village 
up to the year 1863, though the occurrence of transfers could 
not be denied; neither were any cases proved since-that time. 
It accordingly held that the entry in the wayzd-ul-are of 1863 
referred to a contract as was “held in the High Court in the 
case of Tota Ram v. Sheo Narain, unreported, which had 
reference to this part of the district,” and dismissed the suit. 


The plaintiff appealed to the High Court, 
The following judgment was delivered by 
BANERJI, J.—‘‘This was a suit for pre-emption based upon 


custom. As evidence of custom the plaintiff relied upon the 
wajib-ul-arz of 1863. The learned Additional Judge says in regard 
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to that document: ‘1t may refer to a custom or to a new contract’. 
If thatis so, then according to the Full Bench ruling in Musammat 
Majidan Bibi v. Sheikh Hayatan (1), which has been followed in 
many cases the record should be regarded as the record of a 
custom. In the wajib-ul-arz now in question the entry as to pre- 
emption comes under the heading of transfers. It does not clearly 
show that it: records a contract which the co-sharers agreed to 
abide by in future. Referring to what may take place in future it 
says that co-sharers may in future mortgage or sell, but subject to 
the rule of pre-emption therein recorded. It may be that the rule 
so recorded is the rule of pre-emption prevailing as a custom at the 
time of the preparation of the wajib-ul-arz. Lower down the 
document Bays that for other customs, the wajib-ul-arz of the 
previous settlement should be referred to. The inference from 
this is that what precedes is also the record of a custom. However, 
as it is not clear that the entry in the wajid-ul-arz is the record of 
a contract, it must according to the ruling referred to above be 
deemed to be the record of a custom. The circumstance of there 
being no mention of pre-emption in the wajib-ul-arz of 1833 is 
inconclusive. The ground on which the court below has dismissed 
the claim cannot therefore be supported. The appeal is allowed 
with: costs, and the case is remanded tothe court below under 
section 562 of the Oode of Civil Procedure with directions to 
readmit it under its original number in the register and dispose 
of it according to law.” 


From the above judgment and order of BANERJI, J., an 
appeal under section 10 of the Letters Patent was preferred 
by the defendants-respondents. 


J. Phani (for S. C. Banerji), .for the appellants, sub- 
mitted that the entry in the wayib-ul-arz was record of 
a contract, In the wayid-ul-arz of 1833, although there 
were definite references to mortgages, to the manner of their 
redemption and to several other matters, there was absolutely 
nothing which could be construed into a reference to any 
right of pre-emption. It was evident that the rule of pre- 
emption had not been adopted in 1833. The opening words 
of the clause in the wayib-ul-ara of 1863 upon which the 


plaintiff had based his claim were “in future &c.” This showed. 


that at the time of the settlement the co-sharers were agree- 
ing as to some future arrangement. They never purported to 


(1) [1897] 17 A. W. N., 3. 
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record a pre-existing custom as any such custom never in 
fact existed. The court of first appeal found that no cases of 
pre-emption occurred in the village up to 1863, and although 
occurrence of transfer could not be denied, there was no case 
of pre-emption proved since 1863. This finding, coupled with 
the fact that the waytb-ul-are prepared at the settlement of 
1890 made no mention of any right of pre-emption, would 
support the contention that the entry made in 1863 was based 


‘upon a covenant which expired with the settlement. 


In a previous case from the same part of the district un- 
der similar conditions a similar wazib-u/-are was construed by 
a Division Bench of the High Court as record of a contract. 


Tota v. Sheo Narain (1) (F, A. F. O. No. 135 of 1898, de- 
cided by Knox and AIKMAN, JJ., on the 15th of June, 1899). 


M. L. Agarwala, for the respondent, was not called upon. 


The following judgments were delivered by 


Knox, A. C. J.—It will be sufficient for the decision of 
this Letters Patent Appeal to say that after hearing 
all that could be said on behalf of the appellants, I fully 
agree with the decision arrived at by my learned brother 
and with the reasons which he has given for that deci- 
sion. In the course of the arguments my attention was 
drawn to an unreported decision of this Court, (F. A. 
F. O. No. 135 of 1898) Tota v. SheoNarain (') decided on 
on 15th June, 1899. I was one of the judges who decided 
that case and I wish clearly to state that on a more careful 
consideration of the question at issue in that case which was 
the same as the question at issue in this case, I am not 
prepared to adhere to what I then said and held. The reason 
for my decision in that case was mainly that in the record 
of rights prepared in 1890, no mention was made of the right 
of pre-emption while there had been mention of the right in 
the record of rights prepared at the settlement of 1863. 
From the silence in the record of rights of 1890 mainly, 
and for other reasons I inferred that the entry in the record 
of rights was a covenant recorded in the year 1863 and that 
being the case the covenant could not be considered binding 
beyond the settlement in the course of which it was made. 


(1) Since reported, p. 715, ante, 
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In that case the attention of the Bench was not drawn 
to the provisions of the law in force when the record of rights 
was prepared in 1863 (vez., Regulation VII of 1822) or to the 
orders of the Board of Revenue under which the record of 
rights of the 1863 settlement was prepared, to the law and 
the further orders in force when the settlement of 1890 was 
made. Regulation VII of 1822, section 9, enacted that“ it 
shall be the duty of Collectors” on the occasion of making 
or revising settlements of the land revenue to “unite 
with the adjustment of the assessment the object of as- 
certaining and recording the fullest possible information in 
regard to landed tenures, the rights, interests and privileges 
of the various classes of the agricultural community. For 
this purpose their proceedings shall embrace the formation 
of as accurate a record as possible of all local usages connect- 
ed with landed tenures etc.” The Board of Revenue in their 
Circular No. 24 of 1868 recalled the attention of settlement 
officers to these rules and laid down that in the first clause 
of the wajib-ul-arg there should be recorded the custom 
relating to pre-emption in the village together with several 
other customs, and settlement officers were directed “to confine 
themselves in the waytd-ul-arg to a record of such usages and 
customs which they found to be actually in existence.” It was 
further ordered that particular care should always be paid “to 
the attestation of the wayzb-u/-arz, that the presence of all the 
parties interested should be secured, and the provisions care- 
fully explained: and read over to them, when possible, by an 
English officer.” As nothing to the contrary has been shown 
to us it is only right that we should presume that the record 
of rights which is before us in this appeal, was prepared in 
accordance with the law and these instructions especially 
(seeing that it can bear such a construction without any 
violence done to it), and that it is a record of the custom of 
pre-emption found by the settlement officer existing when 
he prepared the record. 


It need hardly be said that if the language of the wajib- 
ul-arg prevented our forming such an inference, neither the 
Regulation nor the Circulars could convert what was not a 
custom into a custom, but as I have pointed out above, this 
difficulty does not exist in the present case. When the settle- 
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ment of 1890 was under preparation, Regulation VII of 1822 
had given way to and had been repealed by Act No. XIX of 
1873. Section 62 and following sections of Act No. XIX of 
1873 ded] with the formation of the record of rights (wayzd- 
ul-arz) The section that alone bears upon the immediate 
point is section 65. That section runs as follows :— 


“The settlement officer shall also record the arrange- 
ment made by himself or agreed to by the co-sharers, 


(a). For the distribution of the profits derived from 
sources common to the proprietary body ; 


(6). For fixing the share, which each co-sharer is to 
contribute of the Government revenue and of the cesses 
levied under any law for the time being in force, and of the 
village-expenses ; 

(c). As to the manner in which lambardars or co-sharers 
are to collect from the cultivators ; 


(d). As to any other matters which he may be directed 
to record under rules framed under section 257. 

The settlement officer may, subject to rules to be made 
from time to time by the Board, with the previous sanction 
of the Local Government, fix, and shall record E 


(e) The amounts of instalments of rent and the res- 
pective dates for their payment ; 


(J) The dates for the payment of any amounts pay- 
able by inferior to superior proprietors under section 54, 
clause (1); and 


(g) The dates on which profits shall be divisible by 
lambardars. | l 


The custom of pre-emption then would no longer be 
recorded, unless it'was a matter which the settlement officer 
was directed to record under any`rule framed under section 
257 of Act No. XIX of 1873 as amended by section 7 of Act 
No. VIII of 1879. 

The rules for the Muzaffarnagar settlement framed under 
section 257 are to be found in the Board’s Circular No. 9 of 
Department, I, edition of 1890, Para 9 runs as follows :— 

“ A memorandum of the village customs will be appended 
to each kewat by the Assistant Settlement-Officer when he 
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verifies the jamm bandi, and will take the place of the docu- 
ment hitherto known as the waytb-ul-ars.” It will contain 
those particulars only which the settlement officer is required 
to record under section 65 of the Revenne Act, as amended 
by section 7 of Act VIII of 1879, It should be verified at 
the same time and in the same manner as the £Aewat is veri- 
fied. 


There is nothing here which requires the settlement 
officer to put on record any custom of pre-emption. I have 
examined the rules and find that nowhere else do they 
allude to this subject. On referring to the final report on 
the settlement of the Muzaffarnagar District, 1892, I find 
the following :— 

Para, 128.—No new wayztb-ul-arz has been prepared for the 
settlement. A statemént called the memorandum of village 
customs takes its place, the contents of which have in tahsils 
Muzaffarnagar and Kairana been strictly limited to the 
matters required to be entered by section 65 of the. Revenue 
Act,-all of which, it may be noted, are recorded as matters 
riot of custom, but of arrangement or agreement. In tahsils 
Jansath and Budhana the memorandum was framed so as to 
include any special village customs; but it does not even 
there supplant the old waytb-s/-are, which still remains in 
force for all matters not now provided for. 


The village with which we are concerned is situate in 
parganah Jhinjhana, tahsil Kairana. The silence therefore 
in the record of rights of 1890 is not a silence from which 
any inference opposed to the existence of the right of pre- 
emption can be drawn, The probability is that if the Circu- 
lars were before myself and my brother AIKMAN when we 
' decided F. A. F. O. 135 of 1898, our decision would have 
been different. Certainly mine would have been. This 
appeal is dismissed with costs. 

GRIFFIN, J.—I agree. 

J-P: Appeal dismissed. 
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BAIJ NATH DASS AND OTHERS 
VErSuUS 
SOHAN BIBI * 
Civil Procedure Code (V of 1908), section s 2, 109, Schednile I, Or. 45— 
Practice—Appeal to the King tn council—Order of remand 
Cardinal point—Order, final and interlocutory. 


An order of remand which determines only a part ot the case and 
leaves other matters still to be determined is not a ‘final order, within 
the meaning of section 109,),Code of Civil Procedure. Final and 
interlocutory orders distinguished. Mushar Hossein v. Bodha Bibi, 
L L. R, 17 AIL, 112, Standard Discount Co. v. La Grange, L. R., 3 C 
P. D., 67, and Salaman v. Wadner, L. R, [1891] 1 Q. B. D. 734, 
referred to. 

APPLICATION for leave to appeal to His Majesty in 
Council under Order 45, Rule 2, of the Code of Civil Proce- 
dure. 


Suit for a declaration that a compromise and the decree 
passed in accordance therewith did not bind plaintiff. 
The facts were briefly these :— 


Plaintiff in the suit claimed to be the daughter of one 
Parsottam Das who was alleged to have been adopted in 1860 
by one Musammat Manki Bahu to her deceased husband, 
Babu Harish Chandar. Parsottam Das pre-deceased Manki 
Bahu who died in 1893. In 1895 there was litigation between 
Harish Chandra’s daughters and Parsottam Das’s widow 
which terminated in a compromise and decree on May 28, 
1896. On January 15, 1906, plaintiff instituted this suit on 
the ground that her mother was not competent to enter into a 
compromise which would bind the estate after her death. 
Twelve issues were fixed in the case out of which, with the 
consent of the parties, only five were tried by the court of 
first instance. That court found that Parsottam Das had 
been validly adopted by Manki Bahu, but that the compro- 
mise was neither fraudulent nor collusive, that it was executed 
with the plaintiffs knowledge for consideration and the plain- 
tiff was bound by it, and that the claim was barred by time. 


° Appn, in Privy Council Appeal No. 9 of 1909. 
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The suit was accordingly dismissed. The plaintiff appealed 
and the High Court held on the authority of 
Gobind Krishna x. Khunni Lal, (1907) 1. L. R, 29 AIL, 487, 

that the compromise amounted to an alienation by the widow of 
Parsottam Das and article 125, Limitation Act, 1877, schedule 
II, applied so far as the claim was in respect of immoveable 
property. The High Court upheld the finding of the court 
below on the question of adoption, but having reversed its 
finding on the question of limitation and of the plaintiff's 
right to sue the Hon’ble Court remanded the case to the 
court below for determination of other questions. 


The defendants applied for leave to appeal to His Majesty 
in Council, The valuation of the claim was rupees 1,04,784. 


The issue, which remained to be decided in the case raised 
questions as to the extent and value of Babu Harish 
Chandra’s estate, as to whether any part of it was wakf, as to 
whether Parsottam ` Das had relinquished his rights in any 
portion thereof, as to whether appointment of a receiver was 
necessary and as to whether the plaintiff should get her costs, 


Mott Lal Nehru, and S. C. Banerji, for the applicants. 


B. E. O'Conor (with him Tey Bahadur Sapru and Gokul 
Prasad), for the opposite party, showed cause :— 


_ There is no ‘decree ’ or ‘final order’ appealable to the 
Privy Council. The decision so far has been on preliminary 
points and material points in the case remained yet to be 
decided and it is possible that after all the plaintiffs suit may 
be dismissed. He cited 

` Radha Kishan v. Collector of Jaunpur, [1900] I. L. R. 23 All, 

"220, P, G 
Tirunarayana v. Gopalasami, [1889] I. L. R. 13 Mad., 349. 
lskvargar v. Candasama, [1884] L L. R., 8 Bom. 548. 


Habib-un-nissa v. Munawar-un-nissa, [1903] I. L. R., 25 All, 620. 
Palak: Dhari v, Radha Prasad, [1878] I. L. R., 2 All, 65. 


S. -C. Banerji, for the applicants :— 


The order of remand sought to be appealed against was 
a ‘decree’ or ‘final order’ within the meaning of section 109 and 
O. 45; R. 1. sch. I, Code of Civil Procedure., It was not a 
mere order directing procedure as in the 23 All. case, but 
was one which decided the cardinal points of.the suit and 
could not be questioned again in the suit. 
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Mushar Hossein v. Bodha Bibi, [1894] L L. R. 17 All, £12,116, P. © 


The fact that the decision of the other issues might ulti- 
mately be in the defendants’ favour would not make this 
order an unappealable one. 

Rahimbhoy Habibbhoy v. Turner, [1890] 1. L. R., 15 Bom., 155, P.C 
It was not necessary to consider decisions of the Indian Courts 
of a previous date. The case in 25 All, it was submitted, 
was not correctly decided, inasmuch as it was in conflict with 

Abdul Rahim Khan v. Hari Raj Singh, [1900] I. L. R., 22 All, 

405, 407, 
and proceeded upon a misconception of what the Privy 
Council had ruled in 
Forbes v. Ameeroonissa, [1865] 10 M. 1, A, 340, 359—61. 


All that their Lordships ruled in that case was that the fact 
that the appellant had not appealed against the order of 
remand did not preclude him from impeaching the correct- 
ness of the order in his appeal against the final decree, but 
their Lordships while-decreeing the appeal did not allow the 
appellant his costs because he might have appealed against 
the order of remand and had not done so. Besides in the 
present case not only has a question of limitation been de- 
cided, but also the question regarding the plaintiffs focus 
stand: to maintain the suit. 

In . 
Chandra Kunwar v. Narpat Singh, [906] 1. L. R., 29 AlL, 184, 
only one out: of several cardinal points was decided by the 
High Court, but leave was given and the Privy Council 

entertained an appeal from and upset the order of remand. 


Reference was also made to Civil Procedure Code, section 
105 (2), 
[Knox, A. C. J.—But your appeal is directed against the 
grounds of the decision of the High Court and not against 
the order of remand. You do not say that the order is im- 
proper or informal.] 


If the view taken by the High Court of the questions of 
law arising in this case be correct, the order of remand is per- 
fectly legal. But the applicants contend that that view is not 
correct and the plaintiff's suit should have been dismissed 
aud no remand directed in this case, . 
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Reference was made to Act XIV of 1882, section 594. 


B. E. O'Conor, heard in reply. 
C. A. V. 

The judgment of the Court was delivered by 

Knox, A.C.J.—On the 12th of February, 1909, a Division 
Bench of this Court after hearing an appeal presented by 
Musammat Sohan Bibi against Musammat Hiran Bibi and 
others, allowed the appeal, set aside the decree of the court 
below and remanded the case to that court with directions 
to reinstate it under its original number in the register and 
dispose of it according to law. We are informed that the 
court below has fixed the 11th of July and intends to proceed 
to try the case remanded on that date. On the 8th of May 
the defendants who were respondents to the appeal in this 
Court put in a petition for leave to appeal to His Majesty 
the King in Council as an appeal from a judgment and 
decree of this Court. Upon notice going to the other side 
to show cause why leave should not be granted, Musammat 
Sohan Bibi has appeared to show cause. Her contention is 
that the order of this Court, dated the 12th February, 1909, is 
an interlocutory order and that the application for leave to 
appeal is premature. Before going further, a brief statement 
of the case will be useful. The suit out of which the appeal 
to this Court arose was a suit brought by Musammat Sohan 
Bibi for a declaration that a transfer of certain property 
effected by a compromise and a decree be declared to be 
riull and void, so far as she herself is concerned, upon the 
death of Musammat Manki Bahu, the widow of one Babu 
Haris Chander. 


The court of first instance found, and this Court has con- 
firmed the finding, that Babu Parsotam Das, father of Musam- 
mat Sohan Bibi was adopted by Musammat Manki Bahu 
after the death of her husband Babu Haris Chander and in 
pursuance of an authority from him. Manki Bahu entered 
into a compromise with regard to a suit brought against her 
and by that compromise transferred certain property. A 
decree was passed upon the compromise and it is this com- 
promise and decree and the transfer effected thereby that 
Musammat Sohan Bibi, as daughter of Babu Parsotam Das 
and as immediate reversioner asked the court to declare null 
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and void. The court of first instance while holding the 
adoption proved, held that the suit was time-barred and that 
Musammat Sohan Bibi was bound by the compromise. This 
Court in appeal while affirming the adoption as already 
pointed out differed from the court below both on the 
question of limitation and the question of Musammat Sohan 
Bibi’s right to maintain the suit. The value of the property 
is admittedly over ten thousand rupees. We agree with the 
learned Counsel for Musammat Sohan Bibi that the order 
of this Court, dated the 12th February, 1909, cannot be held 
to be a decree in the strict sense of the term and that it is 
an order. The definition of “decree” given in section 2 of 
Act V of 1908 excludes in express terms from the category 
of decrees any adjudication from which an appeal lies as an 
appeal from an order, and Order 43 Rule 1, clause (x) provides 
that an appeal lies from orders under Rule 23 of Order 41 
remanding a case where an appeal would lie from a decree of 
an appellate court. The order of the 12th of February, 1909, 
is an order of this kind and there is no provision made for 
appeals to His Majesty in Council from any order (See 
section 109 and Order 45). On behalf of the petitioners it is 
contended that this order is a final order inasmuch as the 
judgment of this court which led up to the order decides the 
cardinal point in the case and the points now remaining for 
decision are all subsidiary points. In support of this conten- 
tion the learned Advocate relied upon the case of Saiyid Mus- 
har Hossein v. Mussamat Bodha Bibi (t) That wasa case in 
which this Court had refused leave to appeal and the petition- 
er applied to Her Majesty in Council and leave was granted. 
Their Lordships pointed out that the case before them as 
put by the plaintiff was that one Ibn Ali had given the pro- 
perty in suit to certain persons who conveyed it to the 
plaintiff. One of the defences raised was misjoinder, which 
was over-ruled, but the next went to the foundation of the 
plaintiffs claim being a denial that Ibn Ali made any valid 
gift to the grantors of the plaintiff. The other defences 
were all of a subordinate character. The court of first 
instance decided against the plaintiff on the question of 
Ibn Ali’s will and did not give judgment on other issues, 
The plaintiff appealed from the decree and this Court 
(1) [1894] I. L. R. 17 All, 112. PG 
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decided that Ibn Ali made a valid gift and remanded 
the case to be disposed of on the other issues. Their Lord- 
ships of the Privy Council held that the will of Ibn Ali was 
the cardinal point in the suit and after the decision of the 
High Court that could not be disputed again and in. conse- 
quence. held..the order to be a final order, In our opinion 
the present case is clearly distinguished from the one just 
citéd. -In the case before us the question of the adoption 
of Parsotam Das, whether it was valid or-not, can hardly 
be called the cardinal point in the case. Other points have 
been taken which affect the eventual’ decision quite as 
much as the question of adoption. One of. these points is 
the question whether or not after. his adoption Parsotam 
Das relinquished all his rights under a receipt dated the 
29th March, 1881. If it is found that he did relinquish his 
rights, then the suit brought by Musammat Sohan Bibi must 
fail quite as much as if the finding had been -that Parsotam 
Das had never. been legally adopted by Musammat Manki 
Bahu. The result is that the case as it now stands is. still 
an open case and ‘it can nowise be held that it has been SO 
far decided that the matter cannot be made subject to ‘fur. 
ther appeal. In the grounds maintained in the application 
for leave to appeal the order guoad order has not been 
attacked. -It is nowhere ‘said»that this court should - have 
passed an order of-a different- kind or that-it -had_ no júris- 
diction for any reason to make the order as it-did and so 
forth. It is not the formal order which is attacked. The 
object of the attack is the judgment leading up to the order 
and the matters contained in that judgment, if open to appeal 
riow, will still be open to appeal when this Court, again called 
upon to do so, hears an appeal from the case as it will’ eveni 
tually stand decided by the court below in obedience to its 
order of remand. It is worth noting in connection with 
this matter thàf, while Act XIV of 1882 defined the word 
“« decree” as used in chapter XLV as including judgment 
a nd order, no such definition is to be found either in sections 
109 to 112 orin Order 45 of Act V of 1908. There is no 
definition given ofthe term “final order” in the Code and 
it is evident from what their Lordships said in I. L. R, All, 
17, p 112, that it is not always an easy matter to 
distinguish between what is a firfal and what is an inter- 
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locutory order. In Standard Discount Co. v. La Grange C) 
BRETT, L. J., pointed out that, “no order, judgment or other 
proceeding can be final which does not at once affect the 
status of the parties, for whichever side the decision may 
be given, so that if it is given for the plaintif it is conclu- 
sive against the defendant and if it is given for the defendant 
it is conclusive against the plaintif.” Similarly in Salaman v. 
Warner (7), FRY, L. J. observed: “I cońceive that 
an order is final only where it is made upon an appli- 
cation or other proceeding which must, whether such 
application or other proceeding fail or succeed, deter- 
mine the action. Conversely I think that an. order is 
interlocutory where it can not be affirmed that in either event 
the action will be determined.” So far as the present case 
is gone the order of this Court determines only a part of the 
case and leaves other matters still to be determined. Over 
and above that if we could sanction the present application 
we think it will be very inexpedient. The case is now 
ready for hearing and in the ordinary course of things will in 
a few days be heard and determined by the court below. 
The appeal to this Court would follow after a short lapse of 
time and the whole case will be determined either for the 
plaintiff or the defendant, so far as the courts in this country 
can determine it. The probablity is that the litigation, if 
it must go further, can proceed to His Majesty in Council 
ready and ripe for a hearing on every point at no very dis- 
tant date, On the other hand, if we grant this application it 
may well be that the litigation will be prolonged over a 
series of years. On every ground therefore we dismiss this 
application with costs, including in this Court, fees on the 
higher scale. 


ae ee Application rejected, 


(1) [1877] L. R, 3 C. P. D., 67 
(2) [1891] 1 Q. B. D. 734. 
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WILLIAM ARTHUR FORSHAW 
Versus 


EUNICE GERALDINE FORSHAW AND ANOTHER.* 


Indian Divorce Act (IV of 1860) sections 12, 17—Decree nisi—Duty of 
the court passing that decree—Confirmation. 


‘The High Court should not make a decree nist for dissolution of 
marriage absolute without a motion being made to it for that purpose, 


Culley v, Culley, 1. L. R. 10 AIL, 559 (F-B.) followed. 


Hence, when after the passing of the decree nsi for dissolution of 
marriage, no one represented either the petitioner or the respondent and 
co-respondent in the High Court, eld no order could be made on the 
reference for confirmation of such decree unless a motion were made to 
the Court for that purpose. //e/d further that under section 12 of the 
Act the duties of a court in the investigation of a suit for a divorce are 
that upon any petition for a dissolution of marriage being presented, the 
court shall satisfy itself, so far as it reasonably can, not only ag to the facts 
alleged but also whether or not the petitioner has been in any manner 
accessory to or conniving at the adultery, or has condoned the same ; 


and shall enquire into any counter-charge which may be made against the 
petitioner. 


MATRIMONIAL REFERENCE made by J. H. Cuming, Esq., 
District Judge, Cawnpur. 

Reference under section 17 of the Indian Divorce Act. 

The material facts appear from the order. 

The parties were not represented. 

The, reference was first laid before the Court for hearing 
on the 12th December, 1908, when the following order was 
pronounced by 


STANLEY, C. J.—This matter comes before us upon a 
reference under section 17 of the Indian Divorce Act for the 
purpose of having a decree for the dissolution of the marriage 
of the petitioner with his wife Eunice Geraldine Forshaw on 
the ground of her adultery with the co-respondent Innes 
confirmed. The learned District Judge informs us by letter 
dated the 3rd of December, 1908, that the pleader for the 
petitioner was required to furnish the correct address of the 
respondent and co-respondent but was unable to do so 
inasmuch as he could not find out the residence of his own 
client, the petitioner. No person appears before us to repre- 
sent him and we are wholly unable to say whether or not 
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the parties have come to terms and arranged their differences. 
It may be that since the decree mts was passed the petitioner 
and respondent have co-habited and so the adultery has been 
condoned. Under these circumstances we are unable to 
confirm the decree nist for a divorce, A similar question 
came before a Full Bench of this Court in the case of Culley v. 
Culley (*). In that case it was held by the majority of the 
Bench that the High Court should not make a decree nisi 
absolute without a motion being made to it for that purpose. 
In this decision we fully concur. As no one representing the 
petitioner asks us to confirm the decree we cannot pass any 
order upon this reference. Weshall adjourn the case so as 
to give the petitioner an opportunity if so advised to institute 
a proceeding before this Court to have the decree confirmed. 
We request the learned District Judge to inform the pleader 
who appeated:in his court? for the petitioner our order so 
that he may communicate it’ to his client if possible. 


The case was again laid before the Court on the 17th 
April, 1908, after a petition for confirmation of the decree nist 
had been made by the husband, when the following order was 
pronounced by l 


STANLEY, C. J.—This matter comes before us ‘on a 
reference under section 17 of the Indian Divorce Act for the 
purpose of having a decree for the dissolution of the marriage 
of the petitioner William Arthur Forshaw and his wife Eunice 
Geraldine Forshaw confirmed. The ground upon which the 
petitioner sought for a dissolution of his marriage is the 
adultery of his wife with the co-respondent, one Innes. It 
appears that in the course of the proceedings the wife was 
examined and she.admitted the adultery. Upon this admis- 
sion coupled with a letter received from her, the court below 
found that adultery was proved and passed a decree for 
dissolution of the marriage. We have no reason on reading 
the evidence before us to come to the conclusion that the 
petitioner connived at the adultery or was accessory to it, but 
at the same time we do not think that the case was so thorough- 
ly investigated in the court below as is required or was intend- 
ed by the legislature. - It does not appear that the court below 
cross-examined the respondent as to the circumstances: under 


(1) [1888] I. L. R. ro All, 559. 
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which she left her husband’s home, or as to the reasons which 
induced her to goto the house of the co-respondent Innes, 
Section 12 of the Indian Devorce Act prescribes the duty of 
a court in the investigation of a suit for a divorce. It provides 
that upon any petition for the dissolution of a marriage, the 
court shall satisfy itself, so far as it reasonably can, not only 
-as to the facts alleged but also whether or not the petitioner 


has been in any manner accessory to or conniving at the | 


going through of a form of marriage, or the adultery, or has 
condoned the same; and shall also enquire into any counter- 
charge which may be made against the petitioner. Now in 
this case as we have said the only evidence in support of the 
adultery is substantially the evidence of Mrs. Forshaw herself. 
In that evidence she states that since she left Bareilly she had 
nothing to do with her husband nor did she return to him ; 
that on the 13th of April she was staying at Cawnpur with Mr. 
Innes in a house which he rented. She admits that she sent 
the letter to which we have referred and states that she is 
living with Mr. Innes and that her husband never approved 
in any way of what she had been doing. Upon this evidence 


the court granted the petition observing as follows:—“I think | 


it is unnecessary to require the applicant to produce further 
evidence. The co-respondent admits the charge of adultery 
and denies that the applicant connived at it. Both she and 
the applicant appear to be truthful witnesses.” That is the 
substantial part of the judgment. We think that the court 


below ought to have subjected the respondent to cross-examina-. 


tion as to the circumstances connected with her departure 
from and her motive for leaving her husband’s home, and to 
have done as the Act lays down, so far as it reasonably could 
every thing necessary to satisfy itself not only as to the fact 
of the adultery but also as to whether the petitioner had been 
in any way accessory to or conniving at it. The provisions 
of the section which we have quoted should not be over-looked 
and we hope that in future in matters of this kind coming 
before the courts below the requirements of the section will 
be carefully attended to. We confirm the decree for the 
dissolution of the marriage of the petitioner with the respon- 
dent Eunice Geraldine Forshaw. 


Decree made absolute. 
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SUNDAR LAL 


VERSUS 


KING-EMPEROR. 


Code of Criminal Procedure (V of 1898), section 195—Sanction—Court 
of village munsif subordinate to District /udge--District Judge 
competent to grant Sanction—Sanction to be granted on formal 
application—Village Courts Act (TH of 1892), section 73. 

No appeal lies from the decree of a village munsif under the 
Village Courts Act, although under section 73 of the Act the District Judge 
may under certain circumstances review the decree of a village munsif. 
As no appeal lies from the decrees of a village munsif that court is, under 
section 195 (7) (c), Code of Criminal Procedure, deemed to be subor- 
dinate to the principal court of original jurisdiction within the local 
limits of whose jurisdiction it is situate. The District Judge is, therefore, 
under section 195 (1) (8), competent to grant sanction. 

Before Sanction is granted, there must be a formal application by 
some person for sanction. Hence, where a District Judge moved by the 
Joint Magistrate to that effect granted sanction for the prosecution of 
certain persons in respect of the offence of false personation in the court 
of a village munsif, but he did not name the person to whom he granted 
it, Ae/d that the sanction ought to be revoked as there was no formal 
application for sanction, although the District Judge was competent to 
grant it. . 

REVISION from an order of H. W. Lyle, Esq, Sessions 
Judge of Agra. 

The material facts will appear from the judgment. 

Satya Chandra Mukerji, for the applicant. 

R. Malcomson (Assistant Government Advocate), for the 
Crown. 

The following judgment was delivered by 

AIKMAN, J.—This is an application on behalf of one 
Sundar Lal to quash a sanction granted by the Judge of 
Agra for the prosecution of the applicant for offences 
punishable under sections 193, 199, 209 and 210, Indian 


Penal Code. At the same time the learned Judge granted 
sanction for the prosecution of one Musammat Mungo under 


* Cr. Rev. No tro of 1909. 
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section 205, Indian Penal Code. The facts of the case are 
somewhat peculiar. On the 16th of April, 1908 Musammat 
Janki presented a petition to the Collector of Muttra in 
which she alleged that it had come to her knowledge that 
the applicant Sundar Lal had instituted a case against 
her in the court of the village Munsif of Bhartia in the 
Muttra District and having got one Musammat Mungo to 
personate her and to confess judgment obtained a decree 
against her, although she never in her life had been indebted 
to. Sundar Lal. In this petition she alleged that she had 
applied to the village Munsif to take action against Sundar 
Lal and Musammat Mungo, but no action had been taken. 
The Collector thereupon, under what authority it does not 
appear, directed the Munsif of Mahaban to hold an enquiry into 
the case. After the report of the Munsif of Mahaban had been 
received the case camein some way before Mr. Wahl, Joint 
Magistrate, who being of opinion that he could not take cog- 
nizance of Musam mat Janki’s complaint without previous sanc- 
tion forwarded the file to the District and Sessions Judge with 
a request that he would give sanction for the prosecution of the 
accused, The learned Judge in the order under revision says 
that he sanctions the prosecution of Mungo and Sundar Lal. 
He does not say to whom he grants the sanction and he has 
overlooked the provisions of section 195 (4) of the Code of 
Criminal Procedure. The first plea urged in revision is that 
the learned Sessions J udge of Agra had no jurisdiction to grant 
sanction under the circumstances of the case. As Sessions 
Judge he had no jurisdiction. But there is nothing to show 
that he acted as Sessions Judge. Under the Village Courts Act 
— No III of 1892, no appeal lies from the decree of a village 
Munsif, although under section 73 of the Act the District 
Judge may under certain circumstances review the decree of 
a village Munsif. As no appeal lies from the decrees of a 
village Munsif that court is, under section 195 (7) (c), Code 
of Criminal Procedure, deemed to be subordinate to the 
principal court of original jurisdiction within the local 
limits of whose jurisdiction it is situate. It is clear therefore 
that under section 195 (1) (6) the learned District Judge 
could grant sanction. But as has been held, before sanction 
is granted, there must be a formal application by some person 
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for sanction. The sanction granted by the learned Judge is 
not granted to any one in particular. It could not of course 
be granted to the Magistrate who was himself inquiring into 
the case. On this ground I.am of opinion that the sanction 
granted by the Judge must be revoked. At the same.time after 
inspection of the. record I am of opinion that the matter 
ought not. to be allowed to rest here. The complainant 
Musammat Janki should be.instructed to apply .formally to 
the District Judge for sanction or if she does not apply, the 
Collector of Muttra might instruct some one.to make the 
necessary application. If sanction is granted, the provisions 
of section 195 (4), should be followed. A suggestion. was 
made by the Magistrate in sending the case to the Judge 
that sanction should be given for the prosecution of Mungo 
under section 419, Indian Penal Code. The learned Judge 
rightly remarks that no sanction for a prosecution under that 
section is wanted. But the case clearly falls under section 
205 and not under section 419 and for a prosecution under 
section 205, sanction is requisite. For the above reasons, | 
revoke the sanction granted by the learned Judge on 
the 2oth of February last for the prosecution of Sundar and 
Musammat Mungo. 


Application allowed. 


Sanction revoked, 
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MATA DIN AND OTHERS i 
VErSHS 


GAYA DIN.* 


Hindu law —Mitakshara—Ex parte decree against father and uncle— 
Liability of family firin—Sale in execution—Son's right to dispute 
sale as defendant. 

| Civil Procedure Code (XIV of 1882), sections 244, 311— Execution sale— 

Sale not set aside—Auction purchasers right to recover possession 
by suit. 

If a debt is of such a nature that it is binding on all’ the members 
of a joint Hindu family, a sale in lieu of such a debt will bind all the 
members and convey the interests of a minor also. The mere fact that a 
decree is passed for such a debt in a suit to which the minor is nota 
party ‘will not necessarily raise the inference that the debt is not binding 
on the minor, nor will the fact that an auction sale has taken place make 
any difference. If the minor is not competent to bring a suit for the 
recovery of his own share in the property otherwise than by establishing 
that the debt is not binding on him, he is not entitled to resist the claim 
of the purchaser save on the above ground. The fact therefore that the 
minor is not a plaintiff but is a defendant in the suit does not make any 
difference. 


Where an ex-parte decree was passed against certain defendants 
and a sale held in execution, and the application of the judgment-debtors 
under sections 244 and 311, Act XIV of 1882, was rejected, Ae/d that it 
was not open to them to resist the auction purchaser’s claim for posses- 
sion of the property sold. 

SECOND APPEAL against the decree of S. R. Daniels, Esq., 
District Judge of Banda, reversing the decree of Rai Chandi 
Prasad, Subordinate Judge of Banda. 


Suit for. possession of a house. 
The facts were as follows :— 


On the gth of May, 1903, Banni Ram and Raja Ram 
obtained an ex parte decree against the four defendants in this 
suit. In execution of the decree, the house in dispute was 
put up to auction sale and was purchased on the 5th of March, 
1904, by the plaintiff’s father, one Pancham. Pancham got 
formal possession on the 12th of October, 1904, but on 
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the same day defendants forcibly dispossessed him and since 
then they had. all along been in possession, On February 
7, 1905, Chitrakoti, one of the defendants against whom the 
ex-parte decree had been obtained, applied to have the decree 
set aside on the ground that he was a minor and had not 
been properly represented in the suit. On July 8, 1905, 
the er-parte decree was set aside and the suit was restored. 
At the rehéaring he was again absent and a second er-parte 
decree was passed in the suit. Meanwhile Chitrakoti had 
applied under section 244, Code of Civil Procedure, 1882, 


set aside, but failed. Inspite of the sale having become final 
the defendants continued in possession of the house. Hence 
the present suit. The defence was that the sale to Pancham 
was a nullity as the decree under which it had been held was 
afterwards set aside, and that Pancham was a mere enami- 


dar on behalf of the decree-holders who had not obtained 


permission to bid. 
The court of first instance dismissed the suit, but the 


lower appellate court decreed it. The defendants appealed 
to the High Court. 


to have the sale held in pursuance of the first ex-parte decree . 


7 


Mohan Lal Nehru (for Moti Lal Nehru), for the TE — 


The plaintiff suing for possession must show his title. The 
auction sale to Pancham conveyed no title to him as the 
decree in execution of which the sale took place had not 
been properly obtained. Moreover, the decree was subse- 
quently set aside and the sale held in pursuance of it PECAN 
a nullity. 


Set Umedmal v. Srinath Ray, [1900] I. L. R., 27 Cal; B10, 
The case of 


Zain-ul-abdin v. Muhammad Asghar, [1887] I.L. R, 10 All., 


166, 172, P. C. 
was not against the appellants. Where the decree-holder was 
the purchaser the sale would fall through when the decree 
was’ set aside. Here appellants contended that Pancham 
was a mere benamidar for the decree-holder. 


[BANER]J], J—You applied to set aside the sale but your 
application was rejected. The order has become final. How 
then can you resist this suit?] 
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If the applicant Chitrakoti was not properly represented 
he was not a party to the suit and could not apply to set 
aside the decree. 

Hanuman Prasad yv. Muhammad Ishaq, [1905] I L. R, 28 All, 137. 


Moreover an order refusing to set aside the sale did not 
debar the appellant from resisting a suit for possession. In the 
Present case he was in possession and unless some one could 
show a better title he could not be ousted. The principle of 

Ghasi-td-din vy. Bishan Dial, [1905] L L. R, 27 All, 443, 
would also apply. 

Satish Chandra Banerji (for J. N. Chaudhri) for the 
respondents :— 

Chitrakoti was a party to the er parte decree and could 
not avoid it by showing merely that no formal order appoint- 
ing a guardian ad //#: n forh' n was passed. The absence òf 
such an order might be an irregularity but was not an illegality. 

Walian ¥. Banke Behari Pershad, [1903] I. L. R., 30 Cal, 1021, 
LO30—-I, P. C. 
Sridhar v. Ram Lal, [1998] 5 A. L. J. R, ai 
Also‘ 
F. A. F. O. No. 140 of 1908, decided on May 21, 1909. 

He was quite right in applying under section 244, Act 
XIV of 1882, to set aside the sale. Even if the allegation 
about Pancham being a denamidar, which was then made 
and not substantiated were true, the sale would not be void 
but voidable, and should be avoided by an application to the 
execution department. 

Durga v, Kunwar v. Balwant Singh, [1901] 1. L. R., 23 All, 478. 
Golam Ahad x. Judhister Chandra, [1902] I. L. R., 30 Cal, 142. 

It was too late now to raise pleas which had been over- 
ruled in the case under section 244. 

Braja Nath v. Joggeswar, [1908-9] 9 C. L. J. 346, 349. 

A sale in execution of a money decree is not affected 
by the subsequent reversal of the decree. 

' Lain-ul-abdin v. Muhammad Asghar, [1887] 1. L. Rọ to All, 
s 166, P.C 
Shiv Lal v. Shambhu, [1905] I. L. R, 29 Bom., 435, F. B. 

[BANERJI, J.—But the Subordinate Judge held in the 
proceedings under section 108, Civil Procedure Code, that 
Chitrakoti had not been properly represented. Can we e go 
behind that finding ?] : 
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That decision does not operate as res judicata, first, because 
the present plaintiff‘or his predecessor was no party to those 
proceédings, and secondly, because those were only summary 
proceedings. Interlacutory orders passed in such proceedings 
do not bar the trial of an issue in a regular suit. 

2 Black, Lew of Judgments, section 691. 

1 Van Fleet, Former Adjudication, 96-104. 

Parsotam Rao v. Janki Bai, [1905] I. L. R., 28 All, 109. 

Even if Chitrakoti be deemed not to have been a party 
to the original er parte decree, as the sale has taken place, 
he cannot resist the auction purchaser’s title except by prov- 
ing that the debt was immoral or otherwise not binding 
upon him, 

Nanomi Babuasin v. Modhun Mohun, [1885] I. L. R, 13 Cal, 21, 
35-6, P. C. 

Debi Singh v. /ia Ram, [1902] L L. R, 25 AlL, 214, 221, 225, 
228, F. B. 

The last was a case of sale in execution of a mortgage 
decree but the razzo that a sale fn envitui against the father 
stands on the same footing as a voluntary sale made by him 
privately is fully applicable here, and the fact that the son is 
the defendant here does not affect the principle. 


Mohan Lal Nehru, in reply contended, that the decree 
was passed against the uncle and the father for family debt 
and not-against the latter alone. The principle upon which 
the son was liable for the father’s debt did not apply to family 
debts. The point was not raised anywhere in courts below. 
The appellants might have given evidence of immorality, 


[BANERJI, J.—It was for you to raise the point.] 

But the respondent had first to prove that the debt was 
an antecedent debt. Chitrakoti was not suing to avoid the 
sale, and the rulings cited therefore did not apply. 

The judgment of the Court was delivered by 

BANERJI, J.—This appeal arises out of a suit brought by 
the plaintiff-respondent for possession of a house which was 
purchased by his father Pancham at an auction sale on the 5th 
of- March, 1904. The facts are these :—-A suit was brought 
by Banni Ram-and Raja Ram against four persons, namely, 
the defendants Mata Din, Ram Adhin, Ram Narain and 
Chitrakoti to recover money due on two undis alleged to 
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have been executed in favour of those plaintiffs on behalf of 
a firm of which the defendants were members. Chitrakoti 
is a minor, and in the suit he was described as represented 
by his father Ram Adhin as his guardian ad litem. The 
plaintiffs filed an application supported by an affidavit pray- 
ing that Ram Adhin might be appointed guardian of the 
minor for the suit. Notice was issued to Ram Adhin to 
show cause, but he did not appear. . The Court, however, does 
not appear to have recorded a formal order appointing Ram 
Adhin as guardian ad litem of the minor, but summons was 
issued to him as such guardian and in‘a proceeding recorded 
on the date of the hearing he was described as guardian 
ad litem of the minor. The defendants did not appear and on 
the oth of May, 1903, an er parte decree was passed. In 
execution of that decree the property of the joint family, vis. 
the house now in dispute, was sold by auction on the sth of 
March, 1904, and was purchased by Pancham the de- 
ceased father of the present plaintiff. On the 12th of 
October, 1904, he obtained formal possession. It is alleged 
that he was subsequently dispossessed by the defendants who 
are now in possession. The defendants Mata Din, Ram 
Adhbin and Ram Narain were prosecuted by Pancham with 
the result that they were punished. We may observe that 
after the auction sale an application to set it aside was made 
by the three adult defendants on the ground of irregularity 
and .on other grounds, but that application was rejected, and 
the sale wa; confirmed on the 21st of May, 1904. On the 
7th of February, 1905, an application was made on behalf of 
the minor Chitrakoti to have the ex parte decree set aside 
and on the 8th of July, 1905, the application was granted 
and the er parte decree was set aside. On the 4th of August, 
1908, he applied to have the sale set aside on the ground of 
irregularity and also on the ground that he was not properly 
represented in the suit. The court of first instance granted 
his application arid set aside the sale, but on appeal the 
learned District Judge reversed the order of the court of first 
instance and on the 17th of April, 1906, dismissed the appli- 
cation and affirmed the sale. _ The suit of Banni Ram and 
Raja Ram was heard again but it was not resisted, and on 
the 16th of January, 1906, an ex parte decree was again passed 
against all the defendants, 
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As the defendants are still in possession of the house pur- 
chased by the father of the plaintiff, the plaintiff instituted 
the present suit for recovery of possession. The claim was 
resisted on various grounds, the principal grounds being that 
the defendant Chitrakoti was not properly represented in the 
suit, no guardian ad litem having been appointed by the 
court, that the decree passed in the suit and the auction sale 
held in pursuance of the decree were therefore invalid and 
were not binding on the minor, and that nothing passed to 
the purchaser under the said auction sale, | 


The court of first instance dismissed the plaintiffs suit, 
but the lower appellate court has decreed it. The learned 
Judge was of opinion that the order of the 17th of April, 
1906, to which we have referred above, is binding on the de- 
fendants and that they are not entitled to plead that the 
auction sale was invalid. 


The defendants have preferred this appeal. So far as the 
three adult defendants, namely, Mata Din, Ram Adhin and 
Ram Narain are concerned the appeal is wholly untenable. 
The decree of the gth of May, 1903, was never set aside as 
against them. In pursuance of that decree the property in 
question was sold by auction and the sale was confirmed as 
against them, their application to have it set aside being re- 
jected. The sale is therefore binding on them and on their 
interests in the property in question, and it is not open to 
them to resist the plaintiff’s claim. 


It is the case of the minor defendant Chitrakoti which has 
raised some difficulty. Itis said that the decision of the 
District Judge, dated the 17th of April, 1906, being a decision 
passed upon an application made by Chitrakoti under sections 
244 and 311 of the Code of Civil Procedure, 1882, he is bound 
by that decision, and cannot impeach the sale which was 
held to be valid. This contention would have considerable 
force if Chitrakoti was properly represented in the suit in 
which the decree was passed and was thus a party to it. 
Unless he was a party to the suit he could not prefer any 
objection under section 244 or section 311. The question 
therefore arises whether he was a party tothe suit. But 
holding the view that we do, we do not deem it necessary to 
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that the debt for which the property was sold was of such 
`g nature as not to be binding on him, and as would not Banerji, J. 
justify a sale of the whole of the family property including 
, ois interests init? It is contended on behalf of the plaintiff 
that if the debt was a debt for which the joint family was 
liable, the father of the appellant Chitrakoti, or the 
managing member of the family of which he and his father 
and uncles were members, was competent to sell the whole 
of the family property and such sale would convey to the 
purchaser the interests of the minor also; consequently if the 
debt for which the auction sale at which Pancham purchased 
was held, was a debt binding on the family, the defendant 
Chitrakoti cannot resist the plaintiff’s claim simply on the 
ground that he was not a party to the suit in which the 
decree obtained by Banni Ram and Raja Ram was passed. 
In our judgment this contention is well founded. If the 
debt was of such a nature that it was binding on all the 
members of.the joint family, a sale in lieu of such a debt 
would bind all the members and convey the interests of the 
minor also. The mere fact that a decree was passed for such 
a.debt in a suit to which the minor was not a party would 
not necessarily raise the inference that the debt was not 
binding on the minor. We have to see whether it was a 
debt for which the minor was liable. In the present instance, 
as we have said above, after the ex parte decree of the oth 
of May, 1903, was set saide, the case was reheard but no 
defence was put in on behalf of Chitrakoti or any of the 
other defendants and a decree was passed on the 16th of 
January, 1906, declaring the debt to be one for which all the 
defendants including Chitrakoti were liable. As was held 
by the Full Bench in Dedt Singh v. Jia Ram(*), the Court 
in selling the property at auction does that which the 
judgment-debtor himself might or ought to have done and 
that therefore after an auction sale the son of the judgment 
debtor cannot avoid the operation of the sale upon his 
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interests unless he can prove that the debt was tainted with 
immorality, or was otherwise not binding on him. In our 
opinion the principle of the ruling in ‘that case applies to 
this case. In his judgment the learned Chief Justice 
observed as follows :— 


“Tf the purchasers at the sale in execution had purchased 
the property from Jia Ram and not through the Court, it is 
clear that the appellants could not upset the sale unless 
they were in a position to prove that the debt in respect of 
which the sale was effected was a debt tainted with immorality. 
The Court has done only what Jia Ram could himself have 
done. Are the purchasers under a judicial sale to be in a 
worse position than that which they would have occupied 
if they had purchased the property from Jia Ram? I think 
hot, < 


In the present case if the father. of Chitrakoti had 
sold the property in dispute for the amount of the decree 
obtained by Banni Ram and Raja Ram, the appellant Chitra- 
koti could not have recovered his share of the property 
from the purchaser save by proving that the debt for which 
the sale was effected was tainted with immorality and was 
not otherwise binding on him. The fact that an auction sale 
has taken place does not seem to us to make any difference. 
We are also of opinion that the fact that Chitrakoti is not 
a plaintiff but is a defendant in the suit, does not make any - 
difference. If he was not competent to bring a suit for the 
recovery of his own share in the property otherwise than 
by establishing that the debt was not binding on him, he is 
not entitled to resist the claim of the purchaser save on the 
grounds mentioned above. 


For these reasons we are of opinion that the decree of the 
court below is a right decree and the plaintiff is entitled to 
recover possession of the property purchased by his father. 
We dismiss the appeal with costs including fees on the 
higher scale. - 


P. D. Appeal dismissed. 
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SCOBLE. 
" Where disputes as to the succession to the estate of one R. S., were 


settled by a compromise between the rival claimants, his daughter's son 
K. L., and two daughters of his only son D. 5, who predeceased him, 
under which 7% annas share of the estate was awarded to K. L, and the 
remaining 83 annas share to the daughters of D. S., in equal parts, and 
subsequently on the death of one of the said daughters of D. S., the 
surviving daughter successfilly claimed to take by survivorship the 
share of her deceased sister on the ground that the property in suit 
descended from. D. S., through his widow to the daughters, 


Held, that whatever might have been the original imperfection of 
D. Ss title, that.imperfection was gro fanfo cured by the agreement 
of compromise ; that his daughter’s title must be taken to have been 
derived through him, notwithstanding the fact that he predeceased his 
father; and that they (D. S.’s daughters) took only a daughter’s estate. 

eld, also, that the preservation of the estate, and the costs of litiga- 
tion for that purpose, are objects which justify a widow in incurring debt, 
and alienating a sufficient amount of the property to discharge it; and 
the general principle of Hindu Law; that he who takes the estate be- 
comes liable for the debts of the estate, is specially applicable in a case 
where, but for the debts, the estate would have been lost to the rever- 


sioners. l 

Five snie appeals from a judgmentand decrees 
of.the High Court of Judicature for the North-Western Pro- 
.’nces, Allahabad, which. reyerseda judgment and decrees 
of the court of the Subordinate Judge of Bareilly. 


The present litigation related to an estate held by one 
Rani Mewa Kunwar. The following pedigree explains the 


-*Reported by J. M. Parikh, Esq., Barrister-at-Law, London. © . - 
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relationship between the various persons referred to in the 
course of the case :— 
BALAK RAM aa 1843) 


Ratan Singh (died 15th Sep., ee Kunwar (died 17th Nov., 1853) 


Daulat Singh = Sen Kunwar Jiwan Kunwar 
(died 8th Jany.,1851) (died oth Nov., 1857) 
| Khairati Lal 


Mewa Kunwar (died 25th March, 1899) Chittar Kunwar 
| 7 (died 13th April, 1866) 


_ 


yo g - l . l | 
Gobind Krishna Narain Kashi Krishna Narain 


Rani Mewa Kunwar. married Aftab Rai, son of one 
Jai Chand Rai, and Rani Chittar Kunwar married one Oudh 
Behari Lal. 

Balak Ram was a person of some importance and was the 
owner of some considerable property. During his lifetime the 
properties in suit, as well as other properties were purchased 
in the name of Raja Ratan Singh, some other properties were 
also acquired in the name of Daulat Singh. 


The respondents alleged that Balak Ram, orm his death in 
the year 1843, was buried and not cremated, because it was re- 
ported that he had’become a convert to Islam. They also 
alleged that Ratan Singh had, in the year 1845, embraced the 
Muhammedan faith. The effect of the conversion of Ratan 
Singh was in issue before the courts in India, but that question 
was not raised before their Lordships. 


As mentioned in the pedigree, Daulat Singh died on 
January 8, 1851, and Ratan Singh on September 15, 1851. 
Disputes arose in regard to the succession. Raj Kunwar, the 
widow of Ratan Singh, claimed to succeed to the property in 
suit as the property of Ratan Singh, while Sen Kunwar, the 
widow of Daulat Singh, claimed as heir to her husband. In 
consequence of those disputes, the estates were, on November 
20, 1852, placed under the management of the Court of Wards. 
Sen Kunwar died on November 9, 1857, and Raj Kunwar on 
November 17, 1858, when the estates were still under the 
management of the Court of Wards. On the restoration of 
order after the suppression of the Indian. Mutiny, claims to the 
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estates were revived. Khairati Lal now claimed as heir to 
Ratan Singh, while Mewa Kunwar and Chittar Kunwar 
claimed as heirs of Daulat Singh. On July 21, 1860, the 
parties came to'a compromise in the following terms :— 

“ Whereas there was a dispute amongst us, the executants, as re- 
gards all the prope: ties moveable, immoveable, ancestral and self-acquired, 
owned, possessed and left by Raja Ratan Singh, deceased, in charge of 
the Court of Wards, situate in the districts of Bans Bareilly, Pilibhit, 
Shahjahanpur, Budaun, &c., and in the Province of Oudh ; we have, whilst 
in the perfect enjoyment of our senses, and without being under any kind 
of compulsion or coercion, come to amicable terms in the presence of 
Mr, John Inglis, Collector of Bareilly, and agreed to regard the 
whole of the property as if it were one rupee, and to divide it into the 
following shares : 7 annas as the share of Rai Khairati Lal, 4% annas as 
the share of Rani Chittar ‘Kunwar, and 4% annas as the share of Rani 
Mewa Kunwar. According to these rates the whole of the property shall 
be divided amongst us agreeably toan arbitration (punzchatf). We shall 
not retract from the partition referred to above. If we put forward any 
claim in contravention of the partition we will be held to be false before 
the revenue and civil authorities. These few words have been written 
by way of an agreement in order that they may serve as evidence and be 
of use when needed. 

The effect of that compromise was considered by their 
Lordships in the case of Rant Mewa Kunwar v, Rani Hulas 
Kunwar, (1), [1874] L. R, 11 A, 157, at pp. 164 and 166. 
The ‘estates were’ subsequently partitioned by metes and 
bound. 

Chittar Kunwar died on April 13, 1866. Her share came 
into litigation, the rival claimants being her husband, Oudh 

. Behari Lal asserting a title as heir to the property, treating it 
as her strzdhan, and Mewa Kunwar who claimed a title under 
the Hindu Law as the surviving daughter of Daulat Singh. 
The case ‘was tried by Mr. Justice Pearson, sitting on the 
original side of the High Court, who delivered judgment on. 
July 8, 1867. He detided that Ratan Singh’s conversion 
-ayested his property by Hindu Law in Daulat Singh, that 
Chittar Kunwar took-as his heir, and that on her death Mewa 
Kunwar took her share by survivorship. That decision was 
confirmed on appeal on February 10, 1868. See Lala Ondh 
Behari Lal y. Rant Mewa Kunwar, (2) [1867] 3. High Court 
Reports, N. W. P., (Agra) 83. 

In the meantime Sen Kunwar executed on September 24, 
1857, a mortgage-deed for Rs. 20,525 and on October 4, 1857, 
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a bond- for Rs. 51,369 in favour of Jai Chand Rai. The cir- 
cumstances under which those instruments were executed, and 
the facts connected with subsequent litigation in respect of 
each of them, are set out in their Lordships’ judgment below. 
. From time to time Jai Chand Rai, to whom Mewa Kunwar had 
transferred certain villages in satisfaction of his decree, sold or 
mortgaged the villages in suit to thé various as appellants or their 
predecessors in title. 


Mewa Kunwar died on March 2 5, 1899. On Saas Ve 
1899, the respondents, Gobind Krishna Narain and Kashi 
Krishna Narain, instituted the five suits in the court of the 
Subordinate Judge of Bareilly. They claimed that on the 
death of their mother, Mewa Kunwar, they became entitled 
to the property in her hands as next heirs to Daulat Singh, 
and alleged that Mewa Kunwar had only a Hindu female’s 
estate of inheritance, and that the transfer made by her was 
not of a nature to bind the reversioners. They prayed for the 
possession of the villages in suit, with mesne profits from the 
date of Mewa Kunwar’s death, and costs. 


The defence in each suit was that there was justifying 
necessity for loans to Sen Kunwar by Jai Chand Rai and the 
respondents were bound by the decree which he obtained 
against their mother. It was also contended, that the appel- 
lants were purchasers from Jai Chand Rai in good faith, and 
thé respondent's claim .was barred by Act IV of 1882, section 
41. All the five suits were tried together, and the Subordinate 
Judge dismissed all of them. He held that the respon- 
dents had no title to sue,-that Ratan Singh did not forfeit 
his right in his self-acquired property, by reason of his 
conversion, but that he continued its full owner till his death, 
and’ that his possession became adverse to Daulat Singh and 
his heirs, and his widow Raj Kunwar continued in adverse 
possession and acquired ownership, which she transmitted to 
her daughter’s son, Khairati Lal, from whom the daughters of 
Daulat Singh acquired, under the compromise of July 21, 1860, 
by transfer, an absolute title. He did not, therefore, deal with 
the issué.which related to justifying necessity. 

On appeal the High Court held it proved that Ratan 
Singh was converted in the year 1845. It decided that the 
property in suit was the joint property of the family 
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and not the  self-acquired property of Ratan Singh; 
and that, whether self-acquired or not, it passed to 
Daulat Singh by virtue of Ratan Singhs conver- 
sion; the result being that Mewa Kunwar succeeded to a 
Hindu female’s estate of inheritance, and as such was incom- 
petent to convey to Jai Chand Rai. It also found that Raj 
Kunwar was never in possession, the Court of Wards holding 
possession, not for any individual but for the true heir. It 
further held that the compromise of July 21, 1860, did not 
operate as a grant from Khairati Lal to Daulat Singh’s 
daughters. 


The defendants a to 5 His Majesty in Council and 
all the five appeals were consolidated. 


Cowell, for the appellants: There was a concurrent 
finding of fact that Ratan Singh died possessed of and entitled 
to the properties in suit, and consequently the respondents 
were not entitled as his heirs, either under Hindu or Muham- 
madan Law. If Daulat be held to have died entitled to the 
properties, the same passed to the appellants’ vendor, Jai 
Chand Rai absolutely under a transfer from Daulat’s surviving 
daughter and heiress, Mewa Kunwar, in execution of Jai 
Chand Rai’s decree against her, as representing her father's 
estate :— 

Jugal Kishore v. Alalasaja Jotincio Bichon Tagere, [1484] I R. 

111. A,€6at pp, 73 and 74. 

ishan Chunder Mitter ~. Bukshi Ali Soudagar, [1863 Marshalls 

Bengal App. cases; 614. ' 

The General Manager of ‘the Raj Durbhanga x. Maharaja C noma 

` Ramaput Singh, (1€72] 14 Moore’s I. A., 605. 
= Rissessur Lali Sahoo x. Maha: aja Luchmessur Singh, (1879) L. R., 
6 l; A, App. 238. 


The judgment, dated July 18, 1867, showed that Jai Chand 
Rai advanced money for legal necessity, and the respondents 
were bound by the decree, which he obtained against their 


mother.. That decree was obtained under a bond granted by - 


Sen Kunwar, the widow of Daulat Singh, in a defended suit 
after her death by Jai Chand Rai against her daughters. That 
bond, as well as a mortgage-deed, also executed by Daulat 
Singh’s widow to secure the interest, which had accrued there- 
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on, were binding on the estate. The question whether Sen 
Kunwar borrowed money for legal necessity was res judicata. 


Khairati Lal was the legal heir of Ratan Singh after his 
widow’s death as he in fact was the owner of the estate. 
Mewa Kunwar and Chittar Kunwar had no right to inherit it. 
They must be held to have acquired their respective shares in 
the estate as a grant from the rightful owner Khairati Lal 
under the compromise of July 21, 1860. They possessed their 
shares of the estate as owners. Mewa Kunwar also became 
the legal owner of her sisters share and she was competent to 
deal with the 834 anna share of the estate as she liked. It 
had been treated for 40 years as the absolute property of 
Mewa Kunwar, and as it did not belong to the respondents’ 
maternal grand-father, they had no right to question the 
validity of the transfer made by their mother. 


The appellants were purchasers from Jai Chand Rai in 
good faith, and-the respondent’s claim was barred by the 
Transfer of Property Act (IV of 1882), section 41. The res- 
pondents were also paternal grandsons of Jai Chand Rai, the 
vendor to the appellants, who, it was not disputed, was manager 
of a joint family to which the respondents belonged. The 
respondents were, therefore, bound by Jai Chand Rai’s con- 
veyances, which were absolute in their terms, and also by his 
covenants for further assurance of title contained therein. 


DeGruyther, K. C, (B. Dube with him) for the respondents : 
In India the case was fought out on the question whether the 
estate belonged to Ratan Singh or Daulat Singh. The case 
set up here was entirely different. The sole question for con- 
sideration was that unless the alienation by Mewa Kunwar, 
who took only a limited estate, was justified under Hindu Law, 
t was not binding on the reversioners. It was contended that 
there was legal necessity because the transfer took place in 
execution of a decree on a bond given by Sen Kunwar. But 
there was no evidence on record to show that the’bond was 
given for legal necessity. Mewa Kunwar’s admission was not 
binding on the reversioners, and the decree was obtained on 
that admission. It was not known exactly under what impres- 
sion Mewa Kunwar acted. Did she consider that on the death 
of her sister-she became the absolute owner, as contended, or 
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that her mother gave the bond for legal necessity, and that 
she was bound to discharge her mother’s debt? There was no 
evidence to support the latter impression. It was not shown 
by evidence on record that loans made by Jai Chand Rai were 
for legal necessity. That question was not decided in 1867; 
and even if it were decided, a decision in that case could not 
make the question res judicata in the present case. The 
litigation in which the decree of 1867 was made, was between 
Mewa Kunwar and Jai Chand Rai, and parties to the present 
litigation are the representatives in interest of Jai Chand Rai 
and the reversioners, A finding in a suit on a mortgage could 
not be binding in a suit by the reversioners. The burden of 
proof of legal necessity is on the appellants :— 


Lala as Sah Y. Rant Achen Kunwar, [1892] L. R, 19 L A., 
196. i 
They failed to discharge that onus. The Transfer of Pro- 
perty Act (IV of 1882), section 41 had no application here, 


Cowell replied. 
The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE:—The five actions in ejectment, 
which have been consolidated for the purposes of these appeals, 
all raise the same question. The plaintiffs (the present respon- 
dents)in each case are the sons of Rani Mewa Kunwar, deceased ; 
and the defendants (the present appellants) severally claim 
as purchasers from one Jai Chand Rai, who, in his turn, 
claimed to have become entitled to the property sold, in 
satisfaction of a decree obtained by him against the same 
Rani Mewa Kunwar, for money advanced by him to her 
mother for family purposes. The point for decision is whether 
Rani Mewa Kunwar conveyed to Jai Chand Rai an absolute, 
or only a daughter's estate in the villages in suit. 


It is unnecessary to enter into the earlier -history of this 
family, as it will be found summarized in the Judgment of this 
Committee in the case of Rani Mewa Kunwar v. Rant Hulas 
Kunwar () For the purposes of these appeals it is 
sufficient to state that, disputes having arisen as to the 


(t) [1874] L. R, 1 L A, 157. 
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succession to the estate of one Raja Ratan Singh, Rani Mewa 
Kunwar’s grandfather, a compromise was effected between the 
rival claimants, the terms of which were embodied in an 
agreement, dated the 21st July, 1860. Under this agreement, 
the property being treated “as if it were one rupee,” a share 
of 734 annas was awarded to Khairati Lal, his grandson, a 
share of 41% annas to his grand-daughter Rani Mewa Kunwar, 
and a share of 44% annas to her sister, Rani Chittar Kunwar. 
As to the effect of this agreement their Lordships observe 
that it “assumes that the parties were severally claiming by 
virtue of some right of inheritance the property of the Raja 
Ratan Singh; that there were questions between them which 
might disturb the rights which each claimed; and it was better 
instead of a long litigation to settle these rights (p. 164)... . 
The’ compromise is based on the assumption that there was an 
antecedent title of some kind in the parties, and the agreement 
acknowledges and defines what that title is” (p. 166). 


For the purposes of the present appeals, it is necessary to 
enquire what was the “antecedent title” of Rani Mewa Kunwar 
and her sister to the property of their grandfather, which is 
disclosed by the agreement. In it they are described as the 


-daughters of Kunwar Daulat Singh, and their title must be 


taken to have been derived through him, notwithstanding the 
fact that he predeceased his father. This was the view taken 
by Mewa Kunwar herself, when she successfully claimed to take 
by survivorship the share of her sister, who died on the 13th 
April, 1866, on the ground that the property in suit descended 
from Daulat Singh through his widow to his daughters, It is, 
at all events, clear that whatever may have been the original 
imperfection of Daulat Singh’s title, that imperfection was 
pro tanto cured by the agreement, which secured to his 
daughters a considerable portion of the family estate. 


Assuming, then, that the daughters took a share in their 
grandfather's property under the agreement in right of their 
father, what was the nature of the estate which so devolved 
upon them? Mr. Cowell, for the appellants, argued that they 
took absolutely, and that the property, in their hands, must 
be treated as self-acquired, Mr. De Gruyther, for the respon- 
dents, contended that they took only a daughter’s estate, 
that is to say, a life interest, This was the view adopted by 
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the learned Judges of the High Court at Allahabad, who-say 
in their judgment—. : - * 

It is to us perfectly clear that the title which Mewa Kunwar and her 
sister claimed, and which was-the title by virtue of which they took the 
84 annas of the property under the agreement with Raja Khairati Lal, 
and by virtue of which Mewa Kunwar subsequently defeated her sister's 
husband, was that they, as daughter's of Daulat Singh, were entitled to 
succeed to a daughter’s estate in his property on the death of their mother 
as a single heir, with a right of survivorship iner se. | 

With some hesitation, their Lordships have come to the 
conclusion that this is the correct view. 


Turning now to the transaction between Rani Mewa 
Kunwar and Jai Chand Rai, upon which the title of the 
appellants is based, it appears from the judgment of this 
Committee already referred to (#62 supra, p. 160), that after 
the death of Raja Ratan Singh, 

questions arising out of this alleged conversion to Mahomedanism of 

the Rajah, and respecting the confiscation [of his estate in Oudh by 

the King of Oudh] were contested between the widows of the deceased 
`- Ruttun Singh and of his son, Daulat Singh; and after their deaths, 

the controversies were renewed between Khairati Lal and Mewr 
. Kunwar and her sister. 

These controversies were put an end to by the agreement 
of the 21st July, 1860; but as Ruttun Singh died on the 14th 
September, 1851, the litigation lasted for nearly nine years, 
and as the estate was large, the expenses were correspondingly 
heavv. To meet these and other expenses, Sen Kunwar, 
Daulat Singh’s widow, is alleged to have borrowed from Jai 
Chand Rai, in the six years from September, 1851, to October 
1857, sums amounting to Rs. 51,366—upon which Rs. 20,528 
were due for interest—and to have executed in his favour a 
bond for Rs. 51,369 and a mortgage-deed for Rs. 20,525. In 
1861, Jai Chand Rai brought a suit upon the mortgage-deed 
in the District Court at Bareilly, against Sen Kunwar’s two 
daugthers, Chittar Kunwar and Mewa Kunwar, which, on 
appeal to the Sadar Court at Agra, was decided in his favour, 
the learned Judges holding that there could be “no question 
then as to the validity of the consideration for which the 
deed in suit was executed,” and that the loans had not been 
exclusively made on account of the litigation between Raj 
Kunwar and Sen Kunwar in the British Courts, but it’ might 
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“be reasonably believed that portions of it were applied fo 
the recovery from attachment of Ratan Singh’s property 
in Lucknow, and to the maintenance of the family in a style 
suited to their social position and antecedents.” It should 
be mentioned that, although Mewa Kunwar did not contest 
this claim, it was hotly contested by Chittar Kunwar upon 
every possible ground, and that there was no appeal against 
this decision. | 


In 1865, Jai Chand Rai brought a suit in the Court of the 
Civil Judge at Lucknow claiming Rs. 96,368 as due upon. the 
bond executed by Sen Kunwar in 1857. To this suit Chittar 
Kunwar and Mewa Kunwar were made defendants. Mewa 
Kunwar again admitted the claim, but Chittar Kunwar resisted 
it. She died, however, while the suit was pending, and even- 


tually the full claim was admitted by Mewa Kunwar, who had 


inherited her sisters share, and a decree was passed accord- 
ingly. In satisfaction of this decree, Mewa Kunwar, with the 
sanction of the court, assigned certain villages, including those 
in question in this suit, to the judgment creditor. In her peti- 
tion to the court, for permission to settle the claim in this 
way, she says that the judgment creditor is to “enter into pos- 
session as a proprietor like the petitioner,” and it was suggest- 
ed at the bar that this meant that he was to take her life- 
estate only ; but as there is a previous statement in the same 
document that the villages to be transferred were “ owned and 
possessed ” by her, the more reasonable construction is that 
she intended to convey an absolute estate. 


The question remains—-Was the debt which was due to Jai 


"Chand Raia debt which, according to Hindu law, Mewa Kun- 


war was Justified in paying(1)? It was a debt which her mother, 
the widow of Daulat Singh, had incurred for family purposes, 
and of which the family had had the benefit ; for the result of 
the litigation, which could not have been carried on without 
borrowed money, was the compromise which secured to the 
family a large share of the estate. The preservation of the 
estate, and the costs of litigation for that purpose, are objects 
which justify a widow in incurring debt, and alienating a suffi- 
cient amount of the property to discharge it. Moreover, the 


general principle of Hindu law, that he who takes the estate 
(1) Mayne Mindu Law (7th ed.). para. 327. 
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becomes liable for the debts of the estate, is especially appli- ee 
cable in a case like the present where, but for the debt, the 1909. 


estate would have been lost to the respondents. ier 


. ; ; . . y, 
For these reasons, their Lordships will humbly advise His GOVINO KRISTINA 


Majesty that these appeals should be allowed, the decrees of NARAIN. 
the High Court discharged with costs, and the decrees of the 
Subordinate Judge in the five original suits restored. 


The respondents must pay the costs of the appeals. 


Solicitors for the appellants: Ranken Ford, Ford and 
Chester. : 


Solicitors for the respondents: 7. Z. Wilson and Co. 


J. M. P, Appeals allowed. 


IZZAT-UN-NISSA BEGAM AND ANOTHER 
VErses 
PARTAB SINGH AND OTHERS. 


1908, 
Vendor and Purchaser—Sale of property, subject to ERGOT REA — Res- July 2 and 30. 
pective rights of the vendor and purchaser on completion—Encum- — 
es turning out invalid—E fect of —Estoppel, LORD MACNACH- 
ie ji prta TEN, LORD 


On the sale of property subject to encumbrances the vendor gets the DUNEDIN, LORD 
Sie ; seas i COLLINS, SIR 

price of his interest, whatever it may be, whether the price be settled by ANDREW SCOBLE, 
private bargain or determined by public auction, together with an indemn- SIR ARTHUR 
ity against the encumbrances affecting the land. The contract of indemn- WILSON. 
ity may be express or implied. If the purchaser covenants with the 
vendor to pay the encumbrances, it is still nothing more than a contract 
of indemnity. The purchaser takes the property subject to the burthen 
attached to it. If the encumbrances turn out to be invalid, the vendor 
cannot pick up the burthen of which the land is relieved and seize it as 
his own property. After the purchase is completed, the vendor has no 
claim to participate in any benefit which the purchaser may derive from. 
his purchase. 


Where certain property was sold subject to an incumbrance and the 
décree-holders purchased it and the incumbrances turned out to be 
invalid, 7e7¢ that, in a suit by the original owner to recover the amount 
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due on incumbrances, that the purchaser was not estopped from deny- 
ing the incumbrances. Tweddel v. Tweddei [1887] 2 Br. C. C. 154 
Butler v. Butler [1800] 5 versey 534, and Waring v. Ward, |1802] 
7 Versey 332, 336. Relted upon ` 

- APPEAL from a judgment and decree of the High Court at 
Allahabad reversing that of the Court of the’ Subordinate 
Judge of Bareilly. 


The facts are stated in their Lordships’ judgment. 

De Gruyther, K. C, ( W. A. Raikes, with him), for the 
appellants, referred to the Civil Procedure Code (Act 
XIV of 1882), ss. 235, 237, 287, 293, 204, 306, 309, 312, and 
316; 


Biraj Mohun Thakur v. Rai Uma Nath Chowdhry, [1892] 1. L. R 
20 Cal, 8, 
and the Transfer of Property Act (IV of 1882), section 8, and 
submitted that the sale was complete ; that the plaintiff had 
no right in or lien on the property sold ; that the fact that the 
encumbrances were afterwards declared invalid did not en- 
title the plaintiff as vendor, to claim the amount of those 
encumbrances; and that the appellant was solely entitled to 
the benefit derived from his purchase after it was completed., 
Reference was also made to 
Lala i marnath Shah x. Rani Achan Ruar, ce L. R. ig]. A, 
I ? 
which. declared one of the A PE ee subject to which the 
property was sold, invalid. 


The respondents did not appear. 
‘The judgment of their Lordships were delivered by. i 


LORD MACNAGHTEN :—In a suit commenced in 1887 i in 
the court of the Subordinate Judge of Bareilly, Intizam Begam 
obtained the usual mortgage decree for the sale of nine villages 
hypothecated to her as security for an advance of Rs. 30,000, 


This decree was affirmed by the High Court on the 2sth of 
February, 1889. 


In June, 1889, an order was made for the sale of these nine 
villages. The usual Proclamation was issued. It stated that 


the property was subject to two prior mortgages for Rs. 10,000 
and Rs. 20,000 respectively. 
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At the auction-sale Intizam Begam, having got permission 
to-bid, bought all the villages but one for Rs, 64,000. The 
remaining village was also sold, but not to her. 


At the time of the sale the position of the prior mortgages, 
which had been duly registered, was this :—Both mortgages 
had been granted to, and were then held by, the same persons. 
No steps had been taken to enforce the first mortgage, which 
purported to comprise 13 villages, including all those in mort- 
gage to Intizam Begam. In respect of the second mortgage, 
which included one of the villages mortgaged to Intizam 
Begam, the usual mortgage decree had been obtained in the 
court of the Subordinate Judge of Bareilly on the gth of 
June, 1892. 


_ So matters stood at the date of the auction-sale, which was 
held on the 20th of April, 1894. But on the 15th of January, 
1895, the decree of the 9th of June, 1892, was reversed by the 
High Court. The Order of the High Court was ultimately 
affirmed by this Board on the 27th of July, 1898, [1892] L.R., 
19 A. A,, 196. 

` In the meantime a suit was brought to enforce the first 
mortgage. That suit was dismissed by the Subordinate Judge, 
following the decision of the High Court in the case of ‘the 
second mortgage. And the decree’ of the Subordinate Judge 
was affirmed by the High Court on the 3rd of May, 1899. ` 


The appellants as successors in title of Intizam Begam, who 
had died in. 1897, thus became the unencumbered owners of 
the property which she had bought at the.auction-sale in 
April, 1894, as subject to the two prior mortgages. 


In this state of things the representative of the judgment- 
debtors, whose property had been sold in execution of the 
decree affirmed in February, 1889, instituted the present suit. 
‘In his plaint, dated the 8th of July, 1901, the plaintiff alleged 
that the real purchase money of the property sold at the 
auction-sale of April, 1894, was the amount paid by the 
purchaser on completion of the sale, together with the 
amount due on the prior mortgages, and that, inasmuch 
as the property had been exonerated from all liability ‘in 
respect of those prior mortgages, the sums due on the footing 
thereof, amounting in the aggregate to Rs. 1,61,776-11-0, were 


CIYIL- 


arire aE 


1908. 


LZZAT-UN-NISSA 
BEGAM 


V. 
PARTAP SINGH. 


Lord Macnaghten, 


CIVIL. 


1908. 
}1ZZA4T-UN-NISSA 
BEGAM 
Vv. 
PARTAP SINGH. 


Lord Macnaghten. 


820 PRIVY COUNCIL. [A. L.J. R. 


now due to him as unpaid vendor. The claim was for pay- 
ment on that footing, a lien on the nine villages for the 
amount due, and a sale in the event of non-payment. 


This singular claim seems to have perplexed both the 
Judge of first instance and the High Court on appeal. 


The Judge of first instance, having heard, as he said, 
a long and learned argument and a number of English 
and Indian authorities, came to the conclusion that the 
case was “unique of its kind,’ and that there was no 
authority, English or Indian, on the question, “Not a single 
authority,” he said, “has ‘been cited to shew that the rule 
of equity relating to unpaid vendor's lien applies to the case 
of an involuntary sale,’ and, on principles which he had 
already explained, he thought it would not be equitable to 
apply that rule to the case before him. So the suit was 
dismissed, but no costs were allowed to the defendants. 


On appeal the decision of the Subordinate Judge was 
reversed. The appeal was heard, in the first instance, before 
the Chief Justice and Burkitt, J. The learned Judges differed 
Then Blair, J., was called in. He concurred with the Chief 
Justice. All the Judges treated the question as one of novelty 
and considerable difficulty. The learned Chief Justice thought 
that the case might be looked at from two points of view. It 
might be contended that the appellants’ predecessor in title 
having represented to the Court that the property was subject 
to two mortgages, and having got liberty to bid upon that repre- 
sentation, was “estopped from denying the truth of the repre- 
sentation and must make it good to the best of her ability, 
that is, must pay to the judgment-debtor the amount of the 
encumbrances represented by her to be subsisting.” The 
other view, he said, was that the purchaser only acquired the 
interest which the Court purported to sell, “and so having 
purchased from the Court property expressly stated to be 
subject to specified encumbrances cannot hold the property 
without making good the amount of those encumbrances.” 
The amount of encumbrances which the Court was led to 
believe were existing encumbrances, and subject to which the 
sale was expressly made, must, he thought, be paid by the 
defendants, to the plaintiff, and he was'also of opinion that 
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the plaintiff was entitled to a lien on the property in respect 
of that amount, Judgment was given in favour of the plaintiff, 
but the case was remitted to the Subordinate Judge to inquire 
and ascertain the due proportion of the mortgage money 
intended to be secured by the mortgages declared invalid 
which was’ properly attributable to the villages bought by 
Intizam Begam. 


Burkitt, J. dissented. On a review of the relevant sec- 
tions, in the Civil Procedure Code, he thought it plain that the 
amount of the invalid encumbrances formed no part of the 
purchase money. He thought‘too that the preparation 
of the list of encumbrances mentioned in the proclamation 
of sale was not the act of the parties, but the act of the Court. 
And he failed to see why, “in a suit like the present,” the 
representatives of the purchaser should be compelled to dis- 
charge them. The auction purchaser made a lucky purchase. 
But she and her representatives were “not liable to be deprived 
of the fruits of her bargain at least in a suit framed Jike the 
present suit.” 


With the utmost respect to the learned Judges of the High 
Court, their Lordships are unable to discover any difficulty 
in the case. It seems to depend on a very simple rule. On 
the sale of property subject to encumbrances the vendor gets 
the price of his interest, whatever tt may be, whether the 
price be settled by private bargain or determined by public 
competition, together with an indemnity against the encum- 
brances affecting the land. The contract of indemnity may 
be express or implied. If the purchaser covenants with the 
vendor to pay the encumbrances, it is still nothing more than 
a contract of indemnity. The purchaser takes the property 
subject to the burthen attached to it. If the encumbrances 
turn out to be invalid, the vendor has nothing to complain of. 
He has got what he bargained for. His indemnity is complete 
He cannot pick up the burthen of which the land is relieved 
and seize it as his own property. The notion that after the 
completion of the purchase the purchaser is in some way a 
trustee for the vendor of the amount by which the existence, 
or supposed existence, of encumbrances has led to a diminu- 
tion of the price, and liable, therefore, to account to the vendor 
for anything that remains of that amount after the encum- 
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brances are satisfied or disposed of, is without foundation. 
After the purchase is completed, the vendor has no claim to 
participate in any benefit which the purchaser may derive 
from his purchase. It would be pedantry to refer at length to 
authorities. But thei: Lordships, under the circumstances, 
may perhaps be excused for mentioning, Tweddel v. Tweddel') 
Butler v. Butler(?) and Waring v. Ward). 


There is nothing in the circumstance of the case to raise 
an estoppel against the appellants. 


Their Lordships will humbly advise His Majesty that the 
Order of the High Court ought to be reversed with costs, and 
the judginent of the Subordinate Judge of Bareilly restored, 
but with costs against the respondents, 


The respondents will pay the costs of the appeal. 


Solicitors for the appellant: 7. C, Sawmnerhaps & Son. 


The respondents did not appear. 


J. MP. Appeal allowed. 


(1) [1787], 2 Br. CC 151 (2) [1800], 5 Versey 534. 
(3) [1802], 7 Versey 332, 336. 


RASHID-UN-NISA 
VErSUS 


MUHAMMAD ISMAIL KHAN AND OTHERS, 


Arbitration—Award— Represent ition of minors tuterest(—Ratification— 
Nullity—Suit lo set aside decrees and sales tn execution—Minopr— 
Guardian ad litem Iasried woman— Person Aaving an tnierest 
adverse to that of the minor— Guardian af the person of a minor 
Civil Procedure Code (Act XIV of 1882) ss. 2gg and 457—Guar- 
dianand Wards Act (VILI of 1890) s. 53. 


Where in an arbitrator’s award the appellant’s sister was described as 
acting for herself and as guardian of the appellant, who was then about 
four years of age, and at the date of the award an application, which was 
subsequently rejected, was actually pending in the name of the appellant's 
sister for a certificate of guardianship of the appellant, 
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Held, that the statement in the award was unjustified and that in the 
absence of ratification the appellant was entitled to a declaration that the 
award was a nullity as far as the appellant was concerned. 

Several decrees were executed against R., who was a minor and pro- 
perties were sold in execution. In some applications R was described as 
a minor under the guardianship of her sister, who was a married woman, 
and in some, under the guardianship of her paternal uncle, who was the 
real applicant. In a suit brought by R to set aside the sales, 


ffeld, reversing the decree of the High Court that section 244 of the 
Civil Procedure Code (Act XIV of 1882) applies to questions arising bet- 
ween parties to the suit in which the decree was passed, that is to say, 
between parties who have been properly made parties in accordance with 
the provisions of the Code ; that R’s sister was a married woman and, there- 
fore, disqualified under section 457 of the Code from being appointed 
guardian for the suit, and her paternal uncle’s interest was adverse to her 
and that R was, therefore, never a party to any of the suits in the proper 
sense of the term. 

Held, also, that section 53 of the Guardian and Wards Act (1 III of 
1890), which gives a preference to the appointment of the guardian of the 
person of a minor as guardian for the suit, leaves section 457 of the Code 
of Civil Procedure (Act XIV of 1882) untouched, and that the effect of the 
two statutes, read together, is that a proper guardian of the person of a 
minor may, if properly qualified, be preferred as his or her guardian 
ad litem. 

APPEAL from a judgment and decree of the High Court 
of Judicature for the North-Western Provinces, Allahabad, 


reversing a decree of the Subordinate Judge of Meerut. 


Suit to obtain a declaration that three sales in execution of 
certain decrees were invalid in law. 


The facts are fully stated in the judgment of their Lordships, 


Shortly they are as follows :-— 


Sardar Khan died leaving several heirs, Ulfat-un-nissa, 
Rashid-un-nissa and Mauladad Khan. He also left certain 
debts on which decrees had been passed. Mauladad Khan 
purchased all the decrees in the names of his sons and exe- 
cuted them. At the time the decrees were executed Rashid- 
un-nissa was a minor, In one of the applications for execu- 
tion, Ulfat-un-nissa who was a married woman, was made her 
guardian ad (tent and in the other Mauladad Khan, who was 
the real applicant was made her guardian. Rashid-un-nissa 
brought this suit to set aside the sales. The Subordinate 
Judge decreed the suit but the High Court reversed the 
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decree holding that the suit was barred by section 244, Crimi- 


nal Procedure Code. 


Cave, K. C, and W. A. Ratkes, for the appellant ; the 
certificate of management of the minor appellant’s estate 
was granted to Mauladad, and the appellant’s sister was ap- 
pointed guardian of her person under Act XL of 1858, section 
7. A guardian stood in a fiduciary relation to his ward, and 
that relationship extended to and affected purchases by the 
guardian of the property of the Ward, and genarally all tran- 
sactions between them while the influence of the guardian: 
lasted: Guardian and Wards Act (VIII of 1890), section 20, 

Mauladad, who as one of the heirs of Sardar Khan was a 
joint judgment-debtor, acquired the position of the decree- 
holder in respect of the whole judgment-debt. The effect 
of that was to extinguish the liability of the other judgment- 
debtors, the appellant and her sister, and the decree could not 
be executed against them: 


Banarst Das v. Maharani Kuar, [1882] I. L. R., 5 All, 27. 


Mauladad’s purchase was really a enami purchase. In 
cases in which the decree or the purchase was made benami, 
section 244 of the Civil Procedure Code (Act XIV of 1882) did 
not apply, and a suit lay to set aside the sale. 


ee Narain Chaturaj v, Gopal Mandal, [1890] L L. Bi 17 
+» 769. 


Section 244 of the Code, did not apply to a case where 
the object was to impugn the decree itself or to set-up a case 
inconsistent with the decree sought to be executed. 

Hassan Ali v. Guasgi Ali Mir, [1903] I. L. R., 31 Cal., 179. 

- That section barred a fresh suit when the question had 
arisen between the parties to the suit in which the decree was 
passed : — 


Prosunno Coomar Sanyal v, Kali Das Sanyal, [1892] L. R., 19 
I. A, 166. 


The appellant need not set aside the decrees, 
Murigeya v. Hayat Sahab, [1898] 1. L. R., 23 Bom., 237. 
A suit would lie if the sale was brought about by fraud :— 


Mohendro Narain Chaturaj v. Gopal aa CURAI L. R, 17 
Cal., 769 at pp. 777 and 784.- 
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Under section 47 of the Code of Civil Procedure (Act V 
of 1908', which dealt with a mere matter of procedure, and 
was, therefore, retrospective, the court had discretion to treat a 
suit, such as the one under consideration, as a proceeding in 
execution. 


A guardian ad litem of the minor should be appointed 
under section 460 of the Civil Procedure Code, even if 
there be a guardian. Under section 457 of that Code 
a married woman could not be appointed a guardian ad 
fitex:, The appointment of the appellant's sister, who 
was a married woman, as her guardian ad litem was 
invalid. The result was that the appellant was never before the 
court, and all the proceedings: were null and void. The pro- 
visions of section 443 of the Code of Civil Procedure 
were imperative, and where those provisions were substantially 
not complied with, the minor was not ptoperly represented. 

Hanuman Prasad v. Muhammad Ishag, [1905] 1. L. R., 28 All, 737. 

As regards the arbitration proceedings, appellant's sister 
was not justified in acting as the minor’s guardian, while her 
application was still pending. That application was rejected, 
and the appellant had never’ratified the award, which was not 
binding on her as she was not properly represented. 


De Gruyther, K. C, (B. Dube with him), for the respon- 
dents: Section 53 of the Indian Trusts Act ‘II of 1882) 
applied and Mauladad and his sons purchased tne appellant’s 
share of her father’s property with the permission of the court. 
They acted absolutely in good faith. All the debts of Sardar 
Khan were binding on his heirs, and before the appellant 
could succeed in her claim, she must pay the respondents 
her share of the purchase money. Such an offer had not been 
made, and the appellant was not entitled to succeed. 


As to thz arbitration award, the illegitimate son was entitled 
to nothing, and yet Mauladad accepted under it one-half of 
what he was actually entitled to, granting that Majid was illegiti- 
mate. That showed that Mauladad acted dond fide. The Civil 
Procedure Code did not apply to these proceedings, and the 
Mahomedan Iaw did not prohibit a married woman from 
being a guardian. - ‘Phe award was, therefore, not void because 
a4 married woman acted as guardian in the proceedings. 
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Under section 443 of (Act XIV of 1882), as amended by 
the Guardian and Wards Act (VII of 1890), the court 
“shall appoint the duly appointed guardian of the pro- 
perty or person of the minor as guardian for the suit” The 
appellant was properly represented by Mauladad, or the 
guardian of the property, or by her sister, the guardian 
of her person. Section 53 of the Guardian and Wards Act 
gave a preference to the appointment of the guardian of the 
person of the minor as guardian for the suit, and the appellant’s 
sister could properly have been appointed as guardian for the 
suit. Reference was also made to section 17 of the Guardian 
and Wards Act, and section 457 of the Civil Procedure Code, | 
(Act XIV of 1882). 

The case of 

Hanuman Prasad v. Muhammad shag, [1905] 1. L. R., 28 All, 137 

at p. 141. 
relied upon followed the case of 

Khiarajmal v. Daim, [1904] L. R, 32 L A, 23 
dealt with an entirely different point and was not rightly deci- 
ded. Where it appeared that in a suit the minor’s interests 
were effectively represented, as they were in this case, by some 
one, with the sanction of the court, any irregularity in the 
appointment of a guardian ad litem, not shown to have caused 
any prejudice to the minor, would not, under section 578 of 
the Civil Procedure Code, be ground for reversing judgment 
and execution proceedings on appeal in a separate suit for 
that purpose. | l 

Musammat Bibi Wallan v. Banke Bihari Pershad Sing, [1903] 

L. R, 30 I. A, 182. 
It is not shown that the appellant was prejudiced. 
. [LORD ATKINSON :—In that case a third party was suing.] 

No decree shall be reversed or varied for an irregularity 
not affecting the merits of the case: Civil Procedure Code 
(Act V of 1908), section 99. 

The decrees in favour of Fateh Chand, and Sant Lal and 
Moti Lal not being impeached or impeachable, all questions 
raised in regard to the execution of those decrees were ques- 
tions arising between the parties to the suit in which the 
decrees were passed, section 244 barred the suit. 


Prosunnoo Coomar Sanyal v. Kali Das Sanyal, [1892] L. Ra 19 
I, A., 166 at p. 768, 
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Cave, K. C, in reply, accepted the respondents’ offer 
because it was equitable that if the appellant got her property 
back, she must pay the purchasers her share of the debts, and 
submitted that the appointment of a married woman as a 
guardian ad litem was not merely an irregularity but an ille- 
gality. : 

Kundan Lal v. E R [1907] I. L. R., 29 All., 728. 

DeGruyther, referred to 


Kachayi Hulliah Haji vy. Udum Pumthala Kundhi Putha, [1905] 
L L. R, 29 Mad., 58. 


The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE:—Muhammad Sardar Khan, the 
father of the appellant, died on the 1st May, 1888, possessed 
of a half-share in mauza Gaisupur and other property, and 
. leaving as his heirs according to Muhammadan Law (1) Ulfat- 
un-nisa, an adult daughter by his first wife ; (2) the appellant 
Rashid-un-nisa, aged four years, daughter by his second wife ; 
and (3) a brother named Mauladad Khan. Each of them 
was entitled to a third share in the estate. He also left an 
illegitimate son, named Abdul Majid Khan, for whom he 
made provision in his lifetime, by a gift of a share in his 
mauza of Gaisupur, leaving nine biswas of that property to 
be divided among his legitimate heirs at the rate of three 
biSwas apiece. 

At the time of his death, Sardar Khan was indebted to 
the following persons :— 

(1) to Fateh Chand, for Rs, 8,280-11, under a decree dated 
the 18th December, 1882 ; 

(2) to Achal Das for Rs. 2,500, under a bond dated the 
31st January, 1882; E 

(3) to Sant Lal and Moti Lal, for Rs. 2,294-1-0, under a 
decree dated the 17th January, 1883 ; and 

(4) to his brother Mauladad Khan, under a possessory 
mortgage-deed for Rs. 14,000, dated the 18th May, 1886. 

On the oth May, 1888, Mauladad Khan filed an applica- 
tion for mutation of names in respect of Gaisupur, in favour 


of the three legal heirs of the deceased. This application was 
opposed by Ulfat-un-nisa, on the ground that Abdul Majid 
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(who was then a minor and as to whose illegitimacy she was 
silent) was entitled to half the estate, to the exclusion of the 
brother, Mauladad Khan. And the matter was referred to the 
arbitration of one Abdul Karim Khan, who made his award 
under date the 12th January, 1889, whereby he gave the 
largest share of the property to Abdul Majid, and reduced 
the share of the appellant Rashid-un-nisa from 3 to 2% 
biswas. In this arbitration, Ulfat-un-nisa, represented herself 
as acting as guardian of the minors, Abdul Majid and Rashid- 
un-nisa, and her general attorney, one Siraj Ahmad, signed 
the award on their behalf. This award seems to have been 
so far acted on that mutation of names was ordered to be 
made in conformity with it. 


While these proceedings were pending Ulfat-un-nisa, on 
the 18th July, 1888, applied to the District Judge of Meerut 
for a certificate of guardianship under Act 40 of 1858, in re- 
gard to both minors, and her application was opposed by 
Mauladad Khan, as regards Rashid-un-nisa, on various grounds, 
one being that the minor was married to his son, Niaz Mu- 
hammad Khan, and that he “maintained and looked after” 
her. He, therefore, asked that a certificate of guardianship 
might be granted to himself. His petition is dated the 2nd 
August, 1888; and by an order of the District Judge of 
Meerut, dated the 13 April, 1889, it appears that Ulfat-un-nisa 
had withdrawn her claim, and a certificate of management of 
the girls estate was granted to Maulaclad ; but, as “the uncle 
cannot properly be constituted guardian of the girl’s person,” 
the Judge directed that she should “remain in charge of her 
half-sister Ulfat-un-nisa.” 


Meanwhile, Mauladad was actively engaged in settling the 
claims against Sardar Khan’s estate. On the 6th April, 1889, 
he purchased, in the name of his four sons, the decree held by 
Sant Lal and Moti Lal, for the sum of Rs. 2,500; and on the 
8th April, 1889, he purchased, in the same names, the claim 
of Achal Das for the sum of Rs. 3,000. On the roth June, 
1889, he purchased, in his own name, the decree held by Fateh 
Chand for the sum of Rs. 12,842-2. He thus became the sole 
creditor of Sardar Khan’s estate. He died on the 22nd July, 
1893, and the present respondents are two of his sons, and the 
representatives of a third son, 
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The fourth son, Niaz Muhammad Khan, who, as has 
already been stated, is the husband of the appellant, instituted 
the present suit on behalf of his wife, then a minor of fourteen 
years of age, on the zīst September, 1898. The object of 
the suit is to obtain a declaration that two decrees and three 
sales in execution affecting her share in her father’s estate are 
invalid as against the appellant, who was a minor and not 
legally represented in the proceedings from which they resulted ; 
and for the same reason, that the submission to arbitration and 
consequent award, reducing her share from 3 to 24 biswas, 
are not binding on her. 


It was not seriously contended before their Lordships that 
these arbitration proceedings, so far as the appellant’s interest 
is concerned, could be supported. She was then about four 
years of age, and her consent seems to have been taken for 
granted to what was no doubt considered a fair family arrange- 
ment. But it has never been ratified by her, and is inopera- 
tive as regards her interest in her father’s property. It is true 
that, in the award, her sister Ulfat-un-nisa is described as 
acting “for herself and as guardian of Abdul Majid Khan 
and Rashidan, minors”; but at the date of the award, the 12th 
January, 1889, an application was actually pending in her 
name in the Court of the District Judge of Meerut for a certifi- 
cate of guardianship of these minors, and this application was 
rejected by the above-mentioned order of the 13th April, 
1833. The statement in the award was therefore unjustified 
and the appellant is, entitled to the declaration which she 
seeks, that the award is a nullity, as far as she is concerned, 


Mauladad Khan, as has already been stated, hadin 1889 got 
into his own hands all then existing claims against Sardar Khan’s 
estate, and after a short interval, he proceeded to realize them. 
On the 23rd April, 1891, he applied for execution of Fateh 
Chand’s decree, and in his application the appellant is describ- 


ed as “Musammat Rashidan, minor, under the guardianship of | 


her sister Musammat Ulfat-un-nisa.” On the 16th May, 
1891, a similar application was made, in the name of his four 
sons, for execution of Sant Lal’s decree, and in it the 
appellant is described as “minor... under the guardian- 
ship of Mauladad Khan,” and there is no room for doubt 
that, though the sons were the nominal applicants, Mauladad 
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was the person really interested in the application. In 
the sales which followed on these applications, the decree- 
holders were, in both cases, the purchasers. On the 
26th May, 1891, Mauladad brought a suit to recover 
interest on the mortgage which he himself held, and in the 
plaint, the appellant is described as “under the guardianship 
of her sister Ulfat-un-nisa,’ who, he states, is “certificated 
guardian of her person,” and “has been made guardian ad 
Litem.” In this case the decree was made in the absence of 
bath the female defendants. No step appears to have been 
taken to enforce the bond to Achal Das until after Mauladad’s 
death, which occurred on the 22nd July, 1893. On the 4th 
January, 1894, his four sons put the bond in suit, and obtained 
an ex parte decree on the 28th August, 1894. In this case 
also the appellant is described as “under the guardianship of 
her sister,” who, by order of the Court, dated 1oth March, 1894, 
was appointed guardian ad istem. The possessory mortgage 
in favour of Mauladad Khan is admittedly still in force, 


The learned Subordinate Judge found that the proceedings 
impeached in the plaint failed as against the plaintiff (appel- 
lant), because she was not properly represented in them. He 
held that Ulfat-un-nisa, as a married woman, could not have 
been- appointed guardian ad “tem, and that Mauladad, whose 
sons were merely denamz purchasers on his behalf, had an 
interest adverse to that of the minor, and was therefore dis- 
qualified. The High Court on appeal set aside his decree, 
and dismissed the suit upon the ground that 

“the decrees upon which the execution proceedings were founded 
are not in any way impeached in the suit, nor could they be. The 
impeached transactions were proceedings on those decrees‘in execu- 
tion, and, this being so, it was the proper course for the plaintiff, if 
she had any objection to make to the execution of the decrees, to 
raise these objections under the provisions of section 244 of the Code 
of Civil Procedure, and not by a separate suit.” 

With all respect to the learned Judges of the High Court, 
their Lordships are unable to agree with this conclusion, 
Section 244 of the Civil Procedure Code applies to questions 
arising between parties to the suit in which the decree was 
passed, that is to say, between parties who have been properly 
made parties in accordance with the provisions of the Code. 
Their Lordships agree with the Subordinate Judge. that the 
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appellant was never a party to any of these suits in the pro- 
per sense of the term. Her sister, Ulfat-un-nisa, was a married 
` woman, and therefore disqualified under Sec. 457 of the Code 
from being appointed guardian for the suit, and Mauladad’s 
_Interest was obviously adverse to that of the minor. An inge- 
nious argument was put forward by Counsel for the respon- 
dents to the effect that as Sec. 53 of the Guardian and 
Wards Act (VIII of 1890; gives a preference to the appoint- 
ment of the guardian of the person of a minor as guardian 
for the suit, and as Ulfat-un-nisa was guardian of the 
person of her minor sister, she could properly have been ap- 
pointed her guardian ad ¿item in these proceedings. But this 
argument is open to the obvious objection that the later enact- 
ment leaves Sec. 457 of the Code untouched, and that the 
effect of the two Statutes, read together, is that a proper guar- 
dian of the person of a minor may, if properly qualified, be 
preferred as his or her guardian ad litern, 

For these reasons their Lordships will humbly advisé His 
Majesty that this appeal should be allowed, that the decree 
of the High Court should be discharged with costs, and that, 
subject to the payment, or allowance on account, by the appel- 
lant of any sum that may be found to be due by her in res- 
pect of the possessory mortgage of the 18th May, 1886, the 
decree of the Subordinate Judge should be restored. 

The respondents must pay the costs of the appeal. 

Solicitors for the appellants:—7, C. Susmmerhays & Son. 

Solicitors for the respondents :—Ranken Ford, Ford & 
Chester. 

J. M, P. . Appeal allowed, 
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HAR PRASAD 
COP SHS 
RAGHUNANDAN PRASAD AND OTHERS.* 


Alortpape—Redemption of a prior mortgage by a co-morlgagor—Subroga- 
tion to the rights of the morigagee— Priority over subsequent mort- 
gagees. 


‘There is no difference in principle between the case of a subsequent 
mortgagee or purchaser of equity of redemption and that of a co-mort- 


‘pagor satisfying a prior mortgage. Where one of the co-mortgagors pays 


off the amount of prior mortgage, he is by such payment subrogated ‘to 
the rights of the mortgagee and is entitled to priority over the subsequent 
mortgagees. Pancham Singh v. Ali Ahmad, L L. R., 4 All, 58; Bhag- 


wan Das v. Hardei, I. L. R., 26 All., 227, referred to. 


FIRST APPEAL against the decree of Pandit Girraj] Kishore 
Dat, Subordinate Judge of Bareilly. 


Suit for sale upon a mortgage of 1892. 


The defence of Har Prasad, one of the co-mortgagors, was 


‘that he had redeemed a prior mortgage of 1890 which com- 


prised a part of the property mortgaged in the deed of 1892 
and thereby he had acquired the rights of the prior mortgagee 
and that the plaintiff must redeem that mortgage before he 
could be allowed to sell the property. The court below 
decreed the suit. 


Defendant appealed. 
J. N. Chaudri, for the appellants. 


S. C. Banerji (with him Moti Lal Nehru), for the res- 
pondents. 


The judgment of the court was delivered by 


BANERJI, J.—This appeal arises out ot a suit for sale 
on a mortgage executed on the 25th of May, 1892, by two 
persons, Umrao and Piare Lal. One of the properties mort- 
gaged is a 5 biswa share in the village Meodi Kburd. A two 
biswa share in that village had been mortgaged to one 
Ghunnu Mal by Piare Lal, on the 6th of January, 1890. To 


£F, A. No. 66 of 1907. 
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this mortgage Shib Lal, the father of Har Prasad, defendant, 
was also a party, Har Prasad, who was added as a defendant, 
contended that he had discharged the debt, due -on the 
aforesaid mortgage and had thereby acquired.a prior charge 
on the 2 biswa share of Piare Lal, mortgaged to Ghunnu Mal, 
and that the plaintiffs were bound to pay the amount which 
he, Har Prasad, had paid to Ghunnu Mal, before they could 
bring to sale a 2 biswa share of the village Meodi Khurd. 
This contention was over-ruled by the court below on two 
grounds: first, that if Har Prasad discharged the prior mort- 
gage, he did not thereby acquire a' charge on the property of 
Piare Lal, and second, that even if he acquired a charge, he 
could not enforce it against the plaintiffs, who are puisne 


mortgagees. The correctness of these findiigs is impugned: 


in this appeal, which was brought by Har Prasad. 


The lower court's view, that a mortgagor, who discharges 
a simple mortgage, does not thereby acquire a charge on the 
property of his co-mortgagor, comprised in the mortgage, for a 
rateable share of the debt, is clearly erroneous. By virtue 
of the provisions of sections 82 and roo of the Transfer of 
Property Act, a charge is acquired by a co-mortgagor, redeem- 
ing a mortgage. This was held in Bhagwan Das v. Har Dei 
(1), If, therefore, Har Prasad, who upon the death of his 
father, Shib Lal, became the co-mortgagor of Piare Lal, in 
respect of the mortgage of the 6tlr of January, 1890, discharged 
that mortgage, he acquired a right to obtain contribution from 
Piare Lal and a charge for the amount of the contribution on 
Piare Lal’s 2 biswa share. - 


The next question is, whether this charge can take priority 
over the plaintiff's mortgage. No doubt the charge came 
into existence when the mortgage was paid off but as the 
person who acquired the charge had discharged a prior mort- 
gage, he acquired, we think, priority over an intermediate 
mortgagee. There can be no doubt that a subsequent 
mortgagee or the purchaser of the equity of redemption, who 
pays off a prior mortgage, acquires, on equitable grounds, 
priority over a puisne mortgagee. On the principle of subro- 
gation, he is substituted for the prior mortgagee and acquires 
the rights of such mortgagee and the benefit of the securities 

i L0) LL. R, 26 All, 227. 
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held by | him. We fail to see any difference, in principle, 
between the case of a subsequent mortgagee or purchaser of 
the equity of redemption, and that of a co-mortgagor, who 
satisfies a prior mortgage. Both classes of persons relieve 
another and his property of the liability which attaches to 
them and the same principles of justice and equity, which 
apply to the one class, equally apply to the other. The rule 
of subrogation is founded on equitable principles, and 
if a subsequent mortgagee or purchaser is subrogated to 
the rights of the prior mortgagee, whose debt he discharges, a 
co-mortgagor is equally subrogated. It was held by this 
court in Pancham Singh v. Ali Ahmad (#), that a co-mort- 
gagor, who discharged the whole amount of the mortgage 
debt, acquired the rights of the mortgagee. The same rule 


is applied by the courts in America. It is thus stated in 
Jones on Mortgages, Vol. I, para. 877. “ When a mortgage is 
paid: by one entitled to redeem, who is under no obligation to 
pay it, although he does not take a formal assignment of it, he is 
subrogated to the rights of the mortgagee in the mortgaged 
property and holds the title so acquired as against subsequent 
incumbrances .... In such case no proof of ‘interition on 
his part, to keep the mortgage alive, is necessary to give him 
the benefit of it. His payment of the mortgage and his 
relation to the estate are in aid of his title to strengthen and 
uphold it.” In the present case Har Prasad, who was one of 
the mortgagors, was entitled to redeem Ghunnu Mal, but he 
was under no obligation as between himself and Piare Lal 
to pay the latter’s share of the debt. He could not redeem 
the mortgage piece-meal and was therefore bound to pay 
the whole amount of the mortgage. If he paid that amount 
he was by such payment subrogated to the rights of the 
mortgagee and was entitled to priority over the subsequent 
mortgagees, who appear from their mortgage-deed to .be 
the sons of the prior mortgagee, whose prior mortgage is 
mentioned in that deed. We have not been referred to any 
authority in support of the view sf the learned Subordinate 
Judge. For the reasons stated above, we hold that if Har 
Prasad discharged the mortgage of the 6th of January, 1890, 
he acquired priority over the plaintiffs, as regards 2 biswas 


(2) LL R4 All, 58. 


VOL. VLJ. HIGH COURT. 835 


of Meodi Khurd, to the extent of the praportionate liability 
of that property for the mortgtge debt. The court below 
has not found whether he ‘has paid off that debt and, if he 
has done so, what is the proportionate amount of liability of 
the aforesaid share for that debt. We accordingly refer the 
following issue to that court under the provisions of section 
566 of the Code of Civil Procedure : 


Did Har Prasad pay the amount due upon the mortgage 
of the 6th of January, 1890, and if so, for what portion of 
that amount was the 2 ézswa share of the village, Meodi 
Khurd, comprised in that mortgage proportionately liable? 


The court below will take such additional evidence 
relevant to the above issue as may be necessary. On receipt 
of its findings ten days will be allowed for filing objections, 


Issue referred, 


[On the issue referred, the court below found that .Har 
Prasad had a prior charge on 2 biswas of the village Meodi 
Khurd for a sum of Rs. 657, he having discharged the prior 
mortgage of the 6th of January, 1890. Objections were 
taken. to this finding on the main grounds that the evidence 
proved that the aforesaid amount had been paid to Har 
Prasad hy the heirs of Piare Lal and that Har Prasad had 
acquired no prior charge on the property. 

As to the last objection their Lordships held that it went 
behind their order of the 23rd of December, 1908. 


As for the first objection they agreed with the court 
below], They then proceeded as follows: 


The result is that we vary the decree of the court 
below in so far that we declare that the legal repre- 
sentatives of Har Prasad (he being dead) have a prior 
charge on 2 biswas of Meodi Khurd, comprised in the 
mortgage in suit, for Rs. 657 and we direct that the 
plaintiffs do pay that sum to the legal representatives 
of Har Prasad, on or before the 4th of October, 1909 
and that in the event of their making such payment, they do 
realise that sum together with the amount due upon their 
mortgage of the 25th of May, 1892 by sale of 2 biswas of the 
aforesaid village, and that on their failure to pay the said 
amount the claim for sale of the aforesaid 2 biswas will stand 


CIVIL. 
Tgo9. 
HAR PRASAD 
U. 
RAGHUNANDAN 
PRASAD. 


Banerji. j. 


CIVIL. 


19CcQg. 
HAR PRASAD 
v 


RAGHUNANDAN 
PRASAD. 


Banerji, J. 


CIVIL. 


-m 


1909. 
May 31. 


RICHARDS, J. 
ALSTON, J. 


H 
836 HIGH COURT. ÍA. L. Ja R. 


dismissed. We allow the mortgagors time up to the Ist of 
October, 1909 to pay the amount found due to the the plain- 
tiffs upon their mortgage and in the event of their failing to 
do so the plaintiffs will have the right to bring to sale all the 
property comprised in their mortgage other than the two 
biswas. mentioned above. The appellants will have their 
costs of this appeal including fees on the higher scale. 

Decree varied. 


OUDH BIHARI PANDE AND ANOTHER 
VET SUS 
MAHABIR SAHAI AND OTHERS." 


Limitatian Act (XV of 1877), section 20—Timber sold—Pari payment 
— Proceeds of sale applied in execution—No part payment under 
section 20, Act XV of 1877. 


In order that the provisions of section 20 Indian Limitation Act, 
should apply in favour of the decree-holders, it is necessary that the 
fact of part payment of the principal of a debt should appear in the 
hand-writing of the debtors. Where therefore, some timber was sold 
in execution, and the proceeds were applied to satisfy a decree partly, 
held that the payment was not a good payment within the meaning 
of section 20 of the Limitation Act. - 

EXECUTION SECOND APPEAL against the decree of E. H. 


Ashworth, Esq, District Judge of Gorakhpur, confirming the 


` decree of Pandit Guru Prasad, Additional Subordinate Judge 


of Gorakhpur, 


Application for execution of a decree. The, courts below 
allowed execution. Judgment-debtors appealed. 


Surendro Nath Sen, for the appellants. 
Wallach, for the respondents. 

Material facts appear from the judgment. 
The judgment of the court was delivered by 


ALSTON, , J.—The decree-holders obtained two decrees 
on the 26th of March, 1896. One decree was obtained in suit 
No, 275 of 1895. The other was obtained in suit No. 272 of 

“JE. S. A, No. 118 of r909. l 
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1895. The decrées were for sale on foot of mortgages, Orders “ CIVIL 
absclute were obtained on the 15th of December, 1899. The. 1909. 


first application for execution was made in respect of the ae 
OuDi! BIHARI 


decree in suit No. 275. The decree was apparently time- PANDE 
Th 
barred. The decree-holders, however, alleged that the pro- T N 


ceeds of certain timber had been applied in part payment of 
the decreé. The court executing the decree found the part 
payment not proved by the decree-holders and rejected the 
application. 


Alston, J. 


Thé first application in suit No. 272 for execution of the 

preserit-decree was made on the gth of January, 1903. The 
decree-holders there also alleged part payment. The deécree- 
holdérs obtained an order that notice should go to the 
judgment-debtors. The application was, however, subsequently 
struck off without any further order having been made. The 
present application for execution was made on the 18th of 
September, 1905. The judgment-debtors have raised a number 
of objections. First, it is urged that the part payment of the dec- 
ree by means of the sale of timber had already been adjudi- 
cated upon when execution of the other clecree was being 
asked for. Both the courts bélow have found, that the deci- 
sion.in the previous execution case did not operate as res- 
judicata. In this conclusion we agree. The matter in issue 
then was, whether or not a payment had been made on foot 
of the other decree. The question now in issue is, whether 
or not part payment has been made on foot of the present 
decree. Both the courts below have found that there was 
a part payment made, by means of a sale of the timber. This 
is a finding of fact binding upon this court. 


The judgment-debtors next urge that there was no adjust- 
ment certified to the court under the provisions of section 
258 of the Code of Civil Procedure of 1882, and that therefore 
the court could not recognise the payment. As against this 
the decision in Roshan Singh v, Mata Din and others, (1) has 
been relied on, and the decree-holders urge that the part pay- 
ment is a good part payment within the meaning of section 
20 of the Limitation Act of 1877. The part payment made 
out of the proceeds of the timber was, if a part payment at 


(1) L L. R, 26 All, 36. 
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all, part payment on foot of the principal ofi Le debt, and it 
is necessary, in order that the provisions of sec ion 20 should 
apply in favour of the decree-holders, thac the payment 
should appear in the hand-writing of the judgment-debtors, 
The decree-holders urge that this point should be taken, as 
one arising out of a question of fact not decided in the court 
below. We think, however, that the decree-holders were, both 
in the first court and in the lower appellate court clearly put 
on proof that the part payment they relied on was a good 
part payment within the meaning of section 20. Further 
more if the decree-holders-relied on part payment as being a 
part-payment within the meaning of section 20, it lay on 
them to show that the part payment was in the hand-writing 
of the judgment-debtors. It is absolutely clear on reading 
the judgment of the court below that the part-payment did 
not appear in the hand-writing of the judgment-debtors, 
If it had, the decree-holders would have certainly produced 
and proved it when they were seeking execution of the 
first decree, and there never would have been any doubt 
on the question whether or-not the payment had been made. 
In the present case the decrees are extremely stale, the suit 
having been instituted in the year 1895 and the decree nzsz 
made in the year 1896. We allow the appeal, set aside the 
orders of both the courts below, and dismiss the application 


_ with costs. 


Appeal decreed. 
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MUSAMMAT MISRI* 
versus 


KING-EMPEROR. 


Ewidence Act (I of 1872), sections 8, 24, 25, 26, 27—Accused pointing out 
articles stolen—Conduct—Adimissibility’ of evidence—Application of 
Evidence Act—Section 27 an exception to preceding sections—Crimi- 
nal’ Procedure Code, Act V of 1898, section 163. 

M was charged with the murder ofa gir. On the hope of- pardon 
being given to her, she took the police toa place and pointed out and 
produced certain ornaments, which the deceased was wearing at the time of 
her death. eld that evidence was admissible to show that the accused 
did go toa certain place and there produced certain ornaments. 

It isthe Evidence Act and not the Criminal Procedure Code that 
must be looked to as to whether the evidence in point is or is not 
admissible. 

Section 27 of the Evidence Act was an exception to the preceding 
sections and its object was to provide for the admission of evidence which 
but for the existence of that section could not be admitted. 

So much of the information, even ifit amounted to a confession, made to 

a police officer may be proved, as related to the discovery of the articles 

stolen. ‘Ihe conduct or acts of the accused were not dealt with by section 

27 and were relevant under section 8. 


CRIMINAL APPEAL against the order of W. R. G. Moir, 
Esq., Sessions Judge of Jaunpore holding sessions at Basti. 

A girl named Misiria was murdered and certain orna- 
ments which she was wearing were not found on her corpse, 
The accused was suspected and arrested and keptin custody 
for over 24 hours. She then took the police to a certain place 
and pointed out a spot where certain ornaments were found. 
The Sessions Judge found that, while shewas in police custody 
an inducement was held out to her that nothing would happen 
to her ‘if she gave up the ornaments, The Sessions Judge on 
the evidence found the accused guilty and sentenced her to 
death. The appeal came on for hearing before RICHARDS and 

* Cr. A. 460 of 1909. 
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ALSTON, JJ., who referred the case toa Full Bench, The 
following order of reference was made. 


We think that it would be desirable before deciding this appeal 


to refer a question of law arising in the case for the consideration of a 
Full Bench. 


In this case Musammat Misri has been found guilty of murder of Misri, 
a little girl of twelve years, and sentenced to death. Partof the evidence 
against the accused consists of the fact that she took the police and 
others to a certain place and there pointed out and produced certain 
ornaments which are proved to have been worn by the child immediately 
before its disappearance. We find as afact that the police officer made 
or caused to be made a promise to the accused priorto her pointing out 
the ornaments, to the effect that if she produced the girls oranaments 
she would be let off; and we also find that the discovery of the 


orna- 
ments by the accused was caused by this promise. 


The question for the consideration of the Full Bench is whether 
under these circumstances evidence was admissible to show that the 
accused as a matter of fact did go toacertian place and there produced 
the ornaments in question. 


We direct that the papers and this order be laid before the Hon’ble 


the Acting Chief Justice with a view to the above question being con- 
sidered by a Full Bench. 


The appeal will be put up for disposal soon after the decision of the 
Full Bench. 


G. W. Dillon as amicus curie for the appellant. 


The réal section to be considered is section 163 of the 
Code of Criminal Procedure. 


The inducement must be any inducement which has refer- 
ence against the accused person, proceeding from a person in 
authority and sufficient in the opinion of the court for suppos- 
ing that by making it he would gain an advantage. 


There is no provision saying what would happen if the 
provisions of section 163 of the Criminal Procedure Code are 


violated. I submit that it depends on the object and scope 
of the enactmenf. 


The general rule of interpretation is given in Maxwell 
Interpretation of. Statutes, 3rd ed. at p. 520. Under section 163 
there was a duty cast upon a police officer not to offer an 
inducement, threat or promise. Where duty is .cast -another 
rule is.laid down. The test is, when injustice resulted to 
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those who had no aùthority to control the exercise of that 
power they are imperative. Maxwell, p. 528. 


The provisions of section 163 are therefore imperative. 
Section 24 of the Eviderice Act was a general provision but 
section 163 of the Criminal Procedure Code occurred in a 
chapter which laid down how the police officers will make 
investigations. Under the former the test is whether the con- 
fessions are voluntary or otherwise under the latter all 
confessions to police officers are unworthy of credit. 

[BANERJI, J—Is not section 27 of the Evidence Acta 
proviso to section 24. ] l 

No. I will show it later on. The intention of the Legis- 
‘lature in exacting section 163 can be gathered from the history 
of the section, 


There was no Code for the Muffasil before 1881. In 


chapter 9 of Act XXV of 1861, section 144 gave the police a. 


power to summon witnesses and examine them, çf. section 
I 56. 

[BANERJI, J.—Are we not to seek the rule of. exclusion 
in the Evidence Act]. a 

I submit not. Once the words of section 163 are held to 
be imperative, the general rule is ‘that all sections are to 
be construed in the same way. 

Referred to section 19I, 233. 

Emperor v. Chedi, [1905] 25 A W. N., 258. 

If it were only directory the irregularity could have been 
cured, cf the Privy Council ruling— 

Subrahinania v. King-Emperor, [1901] L L. R, 25 Mad, 6r. 

[ALSTON, J.—There is no similarity between sections 191 
and 163. The former referred to the acts of a Magistrate 
done without jurisdiction but here the police were only 
directed to hold the investigations in a particular mannier] 
Howard v. Boddington, [1877], L.R., 2 P.D., 203. 


[RICHARDS, J.—Where a police officer enters a house on 
suspicion that it is a gambling house but finds a lot of 
arms, cannot the owner be prosecuted, and cannot the poeg 
officer's evidence be recorded ?] 
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That will be diferent. The intention of the legislature 
is again to be taken into account. Here it is plain vrz. to 
protect the public against the improper acts of the police. 


Section 27, Evidence Act is not a proviso to section 24 of 
section 150 of Act of 186r. It is a substantive section. 

Queen v, Ditsram Dutt, [1867] 8 W. R., 13 Cr. R. 

Bishoo Manjee in re, [1868] 9 W. R, 16 Cr. R 


[BANERJI, ]—Probably section 27 was enacted to nullify 
the effect of these rulings]. 


In effect it was on the Statute Book of 1861. 


W. Wallach, (Government Advocate), for the respondent. 
Section 163 is to be found in the chapter headed as “ Inform- 
ation to the police. Other powers to investigate.” The 
direction given in section 163 is an advice to a public officer. 
Originally the provisions of section 163 were enacted in Act 
XXV of 1861 as section 146, In 1872 when the Evidence Act 
was introduced, sections regarding evidence were taken out 
of the Code of Criminal Procedure. That is an indication of 
the intention of the legislature, that we have to look to the 
Evidence Act for decision of what is admissible in evidence 
or not. The assigned intention was to turn to the Evidence 
Act for the purpose of seeing what cvidence will be admissible, 
If section 163 is to be treated as dealing with matters of 
evidence why were sections 148 to 150 of Act XXV of 1861 
transferred from the Criminal Procedure Code to the Evi- 
dence Act and were not embodied in the new Criminal Pro- 
cedure Code. 


Section 27 of the Evidence Act is a proviso to preced- 
ing sections, including section: 24, and makes certain fact as 
evidence which otherwise ‘would not have been evidence, 
irrespective of the fact whether an inducement was used or 
not,. It is noticeable, that up to 1872 there was no complete 
Evidence Act. There were only fragmentary provisions 
relating to evidence up to then. In the year 1872 the 
Evidence Act was passed, as well as a new Code of Criminal 
Procedure. Both were to come into effect on the Ist of 
September, 1872. Rules relating to evidence, which for- 
merly had found a place in the Criminal Procedure Code 
were transferred to the Evidence Act. This shows that the 


- 
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intention of the legislature is that we must turn to the Evi- 


dence Act to find whether evidence of the discovery of the. 


stolen property is to be excluded when the provisions of 
section. 163, Criminal Procedure Code are disregarded, 


Itis alsó noticeable that there are a few special provi- 
sions in the Code of Criminal Procedure dealing with special 
rules of evidence, such as medical evidence. This 
is chapter 41 and is headed as“ Special Rules of Evi- 
dence.” There is no provision in this chapter excluding 
the evidence, Section 163 does not, when strictly construed, 
limit a police officer’s power except for the purpose of obtain- 
ing statements from the accused. The non-admissibility of 
statement when obtained in defiance to provisions of sec- 
tion 163 is dealt with in the Evidence Act. 


Queen v. Babu Lai, {1884] 1. L. R., 6 All., 509, 545. 


Section 163 must be read with section 24 of the Evidence 
Act. The word “it” in section 24 must be read as confes- 
sion. Section 163, Criminal Procedure Code is a corollary 
to section 24, Evidence Act. (Sections 161, 162, 164 compared 
and discussed.) Section 27, Evidence Act is wide enough. 
It refers to informations given to police officers. The fact 
that the accused went to the dunghill and disclosed the 
jewels is admissible, whatever may have been the inducement 
offered, 


The fact that section 163 deals with statement is clear 
from the position of section 163 in the Act, and from the 2nd 
paragraph of the section which deals definitely with state- 
ments only. Section 162 and section 164 between which section 
163 occurs, clearly dealt with statements and confessions. 

The order of the court was pronounced by 

KNox, J.—The question which has been referred for 
the consideration of the Full Bench is, whether under the 
circumstances which willbe presently pointed out, evidence 
was admissible to show, that an accused as a matter of fact 
did go to a certain place and there produced certain orna- 
ments. The circumstances referred to are briefly these. One 
Musammat Misri has been found guilty, by the court of Ses- 
sions, of the murder of a girl for the sake of her ornaments 
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and sentenced to death. Part of the evidence against her 
consisted of the faċt, that she took the police and others to a 
certain place, and ‘there pointed outand produced certain 
ornaments, which are proved to have been ornaments worn 
by the child immediately before its disappearance. The learn- 
ed Judges of this Court, on considering the case submitted to 
them, found as a fact that the police officer made, or caused 
to be made, a promise to the accused, prior to her pointing out 
the ornaments, to the effect that if she produced the girl’s 
ornaments she would be let off. They also found that the 
discovery of the ornaments by the accused was caused ‘by 
this promise. It will be seen that what we have to 
consider is not the admissibility of statements, if any, 
made by the accused person, but merely, whether evidence 
as to the conduct and acts of the accused, resulting from or 
at any rate committed before the inducement from the police 
officer can be said to have been fully removed, is or is not 
admissible. 


Mr. Dillon, who undertook, at the request of the-Court, 
to argue the case on behalf of the accused person, relied 
upon section 163 of the Code of Criminal Procedure. He 
pointed out, that this section was not merely directory but 
imperative and prohibitive. While there was nothing in the 
Criminal Procedure Code to show, what will be the result of 
any disobedience of the law, he contended that, by the 
general rules of interpretation of statutes, it should be held 
that such illegality resulted in nullification of all that follow- 
ed, or could be said to follow, directly from it. The Indian 
Evidence Act, which was brought upon the Indian Statute 
book at the same time as the Code of Criminal Procedure 
of 1872, and was to come into force on the same date, was an 
Act, as its preamble shows, for the consolidation, definition 
and amendment of the law of evidence. We are of opinion 
that it is to the Indian Evidence Act, and not to the Code 
of Criminal Procedure that we have to look, as to whether 
the evidence in point is or is not admissible, the more so as 
there are to be found in the Criminal Procedure Code certain 
sections, in chapter 41 entitled “Special Rules of Evidence.” 
Ifthe Legislature had thought it necessary in criminal cases 
to depart from the general rules laid down in Act No. I of 
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1872, it is more than probable that any such exceptions 
would be found in the chapter in question. There are no 
exceptions to be found there on this particular point. 


The law as to confessions is stated in sections 24-30: of 
the Indian Evidence Act of 1872. The act justly views all 
confessions with something of suspicion. In section 24 it 
lays down that the confession made by an accused person is 
irrelevant in a criminal proceeding, if the making of the con- 
fession appears to the court to have been caused by any 
inducement, threat or promise, having reference to the charge 
against the accused person, proceeding from a, person in 
authority and sufficient in the opinion of the court to give 
the accused person grounds, which would appear to him 
reasonable, for supposing that by making such. confession 
he would gain any advantage, or avoid any evil of a tem- 
poral nature, in reference to the proceedings against him. 
Then follow sections which state that no confession made 
to a police officer is to be proved, as against the person 
accused of any offence and that no confession made by 
any person, whilst he is in the custody of a police officer, 
unless made in the immediate presence of a Magistrate, 
shall be proved against him. Last of all comes section 
27 which provides that when any fact is deposed to as dis- 
covered in consequence of information received from a per- 
son accused of any offence in the custody ofa police officer 
so much of such information, whether it amounts to acon- 
fession or not as relates distinctly to the fact thereby dis- 
covered may be proved. The object of this section was to 
provide for the admission of evidence which but for the exist- 
erice of this section could not in consequence of the preceding 
sections be admitted in evidence, By it information even if 
it amounted to a confession and was made to a police officer 
under any circumstances could be proved as against the 
accused, or rather so much of it could be proved as related 
distinctly to the fact thereby discovered. The section does 
not profess to and does not deal with evidence -as to the 
conduct or acts of the accused which is admissible under 
section 8 or any of the preceding sections of the Indian 
Evidence Act and is subject to no limitation so long as it is 
relevant. 
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The learned {ounsel, who appeared for the accused wished 
us to limit the force of section 27 and to read it as qualifying 
only section 26 and not sections 24 and 25. We see no 
ground for such limitation and we hold that, that section is a 
qualifying section to the three sections which immediately 
precede it. 


Our answer to the reference then is that, under the cir- 
cumstances set out by the referring Judges, evidence was 
admissible to show that the accused asa matter of fact did 
go to a certain place and there produced the ornaments in 
question, 


The case was then laid before RICHARDS and ALSTON, JJ. 
Their Lordships after dealing with the evidence passed the 
following order : a 


Of course in weighing evidence of this kind obtained 
under an inducement consideration must always be given to 
the fact that the evidence was in all probability secured by the 
promise held out. There may be cases where the ‘circum- 
stances are such, that the fact that the discovery was induced 
by a promise would raise a doubt as to the genuineness of 


the discovery and render the evidence almost worthless. In- 


the present case, however, we think there can be no doubt 


that the discovery was perfectly genuine. * + * + 
* * * * * * 


We dismiss the appeal, 
confirm the conviction and sentence and direct that the latter 
be carried into execution according to Law. 


x Appeal dismissed. 
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DURGADUT SINGH AND OTHERS eg 
Versus 1909. 
MAHARAJA Sir RAMESHWAR SINGH BAHADUR — 
AND May 13,74, 
TARADUT SINGH alias TARANANJI June ag: 
VErSuUS LORD MACNAGH- 


MAHARAJA Sır RAMESHWAR SINGH BAHADUR. Lorn ATKINSON, 


Hindu Law—Mitakshara—Babuana grant—Impartibility—Inalienabl- e Pe } 


lity—Legal validity of a family custom that property granted SCOBLE. 
dy a Babuana grant is inalienable—Absence of evidence of an 
alienation as proof of a custom of inalienabtlity 
Babuana grant is a grant for the maintenance of the grantee and his 
family, descendible to his male descendants. 


Notwithstanding the impartibility of property granted by a Babuana 
grant, it comes, in the absence of some special family custom regulating 
its enjoyment, within the principle that in cases governed by the Mitak- 
shara Law, a father may sell or mortgage not only his own share but his 
son’s share in the family property, in order to satisfy an antecedent debt of 
his own, not being of an illegal or immoral character, even if the property 
be impartible property granted to him by a Babuana grant and..........0.. 
such transaction may be enforced against his sons by a suit and proceed- 
ings in execution to which they are no parties. Rameshwar Singh v, 
Jibender Singh, [1905] I. L. R., 32 Cal., 683, affirmed. 

Quere—Whether a family custom to the eftect that, property 
. granted for maintenance by a Babuana grant, such as that proved in 
the present case, is inalie nable, is legally valid? 

Property, though impartible may be alienable. Rajah Udaya Aditya 
Deb v Jadub Lal Aditya Ded, [1881] L. R, 8 I. A., 248, Rani Sartaj 
Kuari v, Rani Deoraj Kuari, [1887] L R., 15 I. A, at p. 65 & 66 and 
Sri Raja Rao. Venkata Surya Mahipati Rama Krishna Rao Bahadur 
v. The Couri of, Wards, [1898] L. R., 26 I. A., 83, approved and followed. 

The absence of evidence of an alienation, without any evidence of 
facts which would make it probable that alienation would have been 
made, cannot be accepted as proof ofa custom of inalienability. Rav? 
Sartaj Kuari v. Rani Deoraj Kuari, [1887] L. R, 15 I. A, 51 at p. 66, 
followed. 

Two consolidated appeals No. 10 and 11 of 1903, from 
two judgments and decrees of the High Court at Fort Willi- 


am in Bengal. 
The following genealogical table, will explain the relation- 
ship of the parties. 
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The facts are fully set out in the judgment of the High 
Court, I. L. R., 32 Cal., 683, and the judgment of their Lord- 
ships. The question of law raised before their Lordships 
‘vas whether property granted to a junior member of the 
family under Babuana grant was alienable or not. 


J. A. Simon, K. C and G. E. A. Ross, for the appellants: 
The real question at issue was whether Durgadut, the Babu, 
had the right to deal with „he property as he did. The 
Bacuana property, mortgaged to the plaintiffs, was not alien- 
able. The incidents of the said property were of such a 
hature that the holders thereof for the time being could not 
have absolute and transferable rights and interests therein 
which they could sell or mortgage. The only authority show- 
ing that such property was alienable was the case of 

Rameshwar Singh v. Jibender Singh, [1905] I. L. R., 32 Cal., 683. 

Mayne: Hindu Law and Usage,(ith ed.) p. 524, section 395. `` 

But that case was the subject of one of these appeals, 
and it could not therefore, be an authority to say that such 
property was alienable. The property was admittedly impar- 
tible. If such alienation were allowed, the object of the grant 
would be defeated. All the male descendants of the grantee 
had a right to be maintained, and if an alienation were to 
take place, the right of maintenance of the descendants of 
Kirat would revive, and the head of the Raf would have to 
provide maintenance for them. The very terms of the grant 
showed that the property was impartible and inalienable. 

[LORD MACNAGHTEN referred to Rajah Udaya Aditya 
Deb v. Jadub Lal Aditya Deb, [1881] L. R, 8 I A., 248.) 


An examination of the mortgages of the Baduana property 
showed that they were all of recent-dates. The earliest mort- 
gage was dated February 27th, 1891 and they were all 
in favour of the respondent. These instances could not 
establish a custom that the property was alienable. 

The decree in appeal No. 10 of 1908 was a mortgagees’ 
decree, drawn up under section 88 of the Transfer of Property 
Act (IV of 1882). The proceeds of a sale under that decree 
would be governed by that section, and any surplus paid to 
Durgadut would be free of the claim of his male issue 
interested under the grant. ` Such a position was not contem- 
plated under the grant, i f 
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Sir Robert Finlay, K. C. and L. DeGruyther K. C., (E. U. 
Eddis, with them) for the respondent: The mere fact that the 
property.was impartible, did not make it inalienable in the 
absence of some special family custom. 


Sri Raja Rao Venkata Surya Muhipati Rama Krisna Rao Bahadur v. 
The Court of Wards, [1898] L. R., 26 1. A., 83. 
) 


It was not proved thatthe property was inalienable. 
Any restriction on alienation was void, because under 
the Hindu Law all property could be alienated. It 
was not a fact that alienation first took place in 1891, 
Kirat himself alienated a part of it. The contention came 
to this, that the fourth generation from Madho could 
prevent alienation. There was no authority for such a pro- 
position. The grant was made in full satisfaction of all claims 
of Kirat and his male issue to future maintenance, and it was 
an absolute grant subject to the condition mentioned. there. 
It was therefore alienable. (Mayne: Hindu Law and Usage, 
(7th Ed.) pp. 523 and 524, section 395. Again, a father 
may sell or mortgage not only his own share, but his son’s 
share in the family property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or immoral character, 
and that such transaction may be enforced against his sons 
by suit and by proceedings in execution to which they were 
no parties: (Mayne: , Hindu Lw and Usage, p. 415, section 
321), The grantor by making a grant to the grantee and his 
male issue did not intend to create an estate tail. Such an 
intention was not proved. But even ifit were proved, estate 
tail is void in India: 


Juttendro Mohan Tagore y. Ganendro Mohun Tagore, [1872] L. R, 
Supp. Vol., 47 at 66. S. C. 9 B L., R, 377. 


.Any condition or limitation tending to create a perpetuity 
or to restrain an alienation was void. 


Transfer of Property Act (IV of 1882) section 10 and 

Ratkishost Dasi x. Debendra Nath Sircar, [1887] L.R., 1 SI. A., 37 

J. A, Simon K. C, was heard in reply. 

The judgment of their Lordships was delivered by | 

LORD ATKINSON :—In this litigation two appeals, num- 
bered yo and 11 of 1908, and subsequently consolidated, have 
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been lodged against two decrees of the High Court of Calcutta, 
both dated the roth April, 1905. 


The ‘first decree; in appeal No. 10 of 1908, affirmed a 
decree of the Subordinate Judge of Mozafferpur, dated the 29th 
March, 1901, pronounced in a suit, No. 114 of 1899, brought 
by Maharaja Sir Rameshwar Singh Bahadur (hereinafter 
called the mortgagee) against Durgadut Singh (hereinafter 
called the mortgagor) and others to enforce a mortgage, 
dated the 14th April, 1892, described therein, of a certain 
‘pargana named Jabdi. ` 
` The second decree, in appeal No. 11 of 1908, reversed 
a decree of another Subordinate Judge of Mozafferpur, dated 
the 13th July, 1903, pronounced in a suit, No. 89 of- 1901, 
instituted by Taradat Singh, the grandson of the mortgagor, 
a minor, through his mother, his guardian and next friend, 
against the mortgagee, the mortgagor (his grandfather), and 
others, to have it declared that the said mortgage was void and 
‘that the two decrees based upon it hereinafter mentioned 
should be cancelled. 


The mortgage was given for the large sum of Rs. 470,858 
8a. 534p, repayable on the 15th | April, 1897. It reserved 
interest at the rate of Yo per cent, per annum, payable on 
the 15th April in each year. Compound interest at the same 
_rate was to be charged in case of default in the payment of 
the interest on the days named, and aright was given to the 
mortgagee to sue for arrears of interest as they became due. 
A considerable portion of the sum secured was paid in cash 
to the mortgagor, who was then heavily indebted, and the 
balance was paid to his creditors. The interest having fallen 
into arrears, the mortgagee, on the 31st July, 1894, instituted 
, a suit in the court of the Subordinate Judge of Mozafferpur 
against the mortgagor and all the members of the family 
of which he was the head, two of whom were minors, to 
recover interest and compound interest due on the mortgage 
: from the 14th April, 1892, to the 15th April, 1894. Of all 
the members of the family made defendants, the two minors 
alone appeared and pleaded, to the effect that the mortgage 
was unconscionable, that it was not executed for necessity, 


and that their shares in the pagana as joint Hindu property 
- should -be released, 
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The Subordinate Judge found in favour of the plaintiff 
in the suit on the issues raised on these pleas, and on the 11th 
February, 1895, gave a decree for the amount sued for. 


The interest due on the 15th April, 1895, having fallen into 
arrears, the mortgagee, on the 12th September, 1895, again 
instituted a suit in the same court against the same parties 
to recover the arrears. The same defendants appeared and 
pleaded the same pleas with the same result, that the Sub- 
ordinate Judge found in favour of the plaintiff, the mortgagee, 
and on the 21st April, 1896, gave a decree for the amount 
claimed. 


The suit out of which the first of the present appeals arises . 
was instituted on the 14th December, 1899, by the mortgagee 
in the same court against the same parties. o recover the 
sum due upon the mortgage for principal anc\ interest by sale 
of the mortgaged property. Several defences were put in by 
the different defendants, not only raising the i issues already 
decided upon in the two previous suits, but raising, for the first 
time, the issue upon» which the decision of these appeals 
mainly, if not entirely, turns, and to which the arguments 
addressed to their Lordships on behalf of the parties ori both 
sides were chiefly directed, namely, whether the fact that the 
grant of the pargana Jabdi, made originally in 1807 by the 
then head of the family, Maharaja Madho Singh, to his son, 
Kirat Singh, was admittedly daduana grant—that is, a grant for 
the maintenance of the grantee and his family, descendible to 
his male descendants—rendered the property’ inalienable. by 
the mortgagor, Durgadut Singh, the son of the original 
grantee, to whom it had descended, and the mortgage 
therefore void. The ‘Subordinate Judge delivered his 
judgment on the 29th March, r901, holding that, notwith- 
standing the fact that the grant was a daduana grant, the pro- 
perty was alienable, and the mortgage therefore. void. And 
the High Court, by their decree of the roth April, 1905, 
upheld that decision. 


The second suit was instituted on the 14th August, 1901 ` 
about five months after the date of the decree of the Sub- 
ordinate Judge in the former suit against the mortgagor and 
mortgagee and others, It claimed, amongst other things, to 
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have it declared that the mortgage of the 14th April, 1892, 
and also the two decrees of the 11th February, 1895, and 21st 
April, 1896, were invalid and ineffectual, and that the decrees 
should be set aside; and also that the sale in execution of. 
these decrees of certain properties, mentioned in the Schedule 
No. 2 attached to the plaint should be set aside, and that the 
plaintiffs should obtain a decree for possession of the same. 
The fundamental ground on which the claim to this relief 
was based is set forth in paragraph 4 of the plaint in these 
words— 

4. That the said pargana Jabdi which was given as babuana grant 
was given for maintenance of Maharaj Kumar Babu Kirat Singh and his 
. male descendants ; and the said Maharaj] Kumar Babu Kirat Singh or 
any of his male descendants had no right to transfer it ; 
but nothing whatever is alleged-in the plaint as to whether 
this inalienability is one of the incidents attaching to all 
babuana grants of this kind, or is only attached to this parti- 
cular dbabuana grant by virtue of some custom prevailing in the 
family or tribe to which all the parties concerned belong. 


Neither the grant by the Maharaja Madho Singh, the 
head‘ of the family, to his son, Kirit, or Kirat Singh, nor a 
copy of it was produced, but an attested copy of a Sanad 
dated the 13th Jeth Sudi, 1214 (8th June,1807), granted by 
the Maharaja to his eldest son and successor Sri Chhatar 
Singh, was produced. It contains the following statement 


or recital :-— 

A sanad in respect of pargana Jabdihas been already granted to 
Maharaj Kumar Babu Kirat Singh, in respect of pargana Pariharpur 
Ragho, to Maharaj Kumar Babu Gobind Singh, in respect of pargana 
Pachahi to Maharaj Kumar Babu Ramapat Singh, giving the same to 
them for their maintenance as Babuana grants. Two horses and one 
elephant for riding have been given to each, “The said Maharaj Kumar 
the Babus will enjoy the alikana dastur, and profits of the said par- 
ganas. They will continue to pay the Government revenue of the 
said parganas to you and you will pay into tbe Collectorate the same 
together with the Government revenue of the raj. The said Babus will 
attend upon you properly and you will treat them as Babus. 


It was conceded that the.lands, or usufructs, granted by 
this babuana grant to Kirat Singh, the father of Durgadut 
Singh, were impartible—descending fo the eldest male heirs 
of the grantee to be held, or managed, by the person to 
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whom they descend for the maintenance of family—and 
that, on failure of male descendants, they reverted to the ruf 
and became the property of the Maharaja for the time 
being, or that the interest granted then ceased to 
exist, whatever it might be; and, further, that meanwhile 
the Government revenue should be paid by the grantee, or 
the person to whom the property should descend through 
the Maharaja. There is no provision, express or implied, 
that the interest granted should be inalienable. It is no 
doubt impartible—that is to say, those who for the time 
being are entitled to be maintained out of it cannot have it 
divided amongst them -by proceedings in the nature of 
partition. It by no means follows, however, that it is, by 
reason of this fact, inalienable. Rajah Udaya Aditya Deb v. 
fadub Lat Aditya Deb, (1) Rani Sartaj Kuari v. Rani Deoraj 
Kuari, (*) and Sri Raja Rao Venkata Surya Mahipati Rama 
Krishna Rao Bahadur v. The Court of Wards. (3) On the 
contrary, these authorities establish that property, though 
impartible, may be alienable. In the present case it was 
almost, if not entirely, conceded by the appellants’ counsel, 
indeed it could not be successfully disputed, that, if the male 
descendant in whom the property or interest granted was 
for the time being vested failed to pay the stipulated 
Government revenue to the Maharaja for the time being, and 
the latter was himself obliged to discharge the claim of the 
Government, he might sue the former for the amount so 
paid, and, if necessary, recover the amount decreed to him 
by sale of the interest granted for maintenance, since it never 
could be permitted that the subject of the grant should be 
enjoyed and the condition upon which it was made dis- 
regarded, 

But an involuntary alienation of this kind, brought about 
by the default of the person in whom the property or 
interest was for the time being vested, would as effectually 
defeat the claims of all the members of the family who were 
at the time, or might thereafter become, entitled to main- 
tenance out of this property or interest as would any volun- 

(1) [1881] L. R, 8 I. A., 248. 
(2) [1887] L. R, 15 1. A., 51 at pp. 65, 66: 
(3) [1898] L. R., 26 L An 83. 
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tary. alienation of it. -Yet the main conténtion of Mr. Simon, 
on behalf of the appellants, was, as their Lordships under- 
stood it, this, that every member’ of a family of which a 
Maharaja, as owner of a raf, was. the head had such an 
inextinguishable right to maintenance’ out of the raj that, 
if the property or interest, the subject of a daduana grant, 
made, as in the present: case, for the maintenance of a 
particular branch of the family, was permitted to be 
alienated, the right to maintenance of the present and 
prospective members of that branch‘against the 1a7 would 
revive, foties quoties, which would be most unjust and 
oppressive to the owner of the raz, and destructive or in- 
jurious to the rights of the members of all the other branches ; 
but no authority in support of this theory as to the peculiar 
nature of the right to maintenance was cited, and fhose above 
mentioned refute it, | 


The result of the authorities as to the right to alienate 
is thus summed up in Mayne’s Hindu Law’ (7th Ed, 
Pp. 415)i— - : au 4 aes 

In cases governed . by the Mitakshara Law, a father may’ sell or 
mortgage..not. only his own share but his sons’ shares in family property, 
in order to satisfy an antecedent debt of his own, not being of an illegal 
or immoral character, and...... such transaction may be enforced against 
his sons by a suit and by proceedings in execution to which they are 
no parties. . 

| Notwithstanding the impartibility of property granted by 
a babuana grant, it comes apparently, in the absence of some 
special family custom regulating its enjoyment, within this 
principle. Pressed by this state of the law, the appellants 
endeavoured to prove the existence, in the family to which 
the parties on both sides belonged, of a family custom to 
the effect that property granted for maintenance by a 
babuana grant, such as that proved in this case, was inalien- 
able. It is not necessary for their Lordships to express any 
opinion as to the legal validity of a custom such as is 
suggested, tying up, as it would, property for, possibly, many 
generations, because they are clearly of opinion that, not 
only have the appellants failed to prove the existence of this 
custom, but that the only evidence given in reference to 
dealings with the estate disproves it, 
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“The absence of evidence of an alienation, without any 
evidence of facts which would make it probable that an 
alienation would have been made, cannot be accepted as 
proof of a custom of inalienability.” (Rant Sartaj Kuari 
v. Rani Deoraj Kuari (1). But in this case numerous instances 
were proved in which alienations of small portions of 
the property took place, and in not a single instance was it 
proved that ‘any objection, based upon the alleged custom, 
was raised by any one to an actual, or threatened alienation. — 
It was raised in the present suits for the first time. 


_ Their Lordships are thérefore clearly of opinion that both 
the decrees of the High Court were right, and should be 
affirmed, and that both appeals should be dismissed, and they 
will humbly advise His Majesty accordingly. . 


The appellants must pay the mortgagee’s costs of the 
appeals, . oS 
Downer and Johnson, Solicitors for the appellants. © 


Sanderson, Adkin, Lee and Eddis, Solicitors for the 
respondent. 


Appeals dismissed 
(1) [1887] L. R., 15 I. A., 51, at p. 66 
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ABHIRAM GOSWAMI MOHUNT AND ANOTHER March 4,17, 18& 
versus 19; & July 30. 
SHYAMA CHARAN NANDI AND OTHERS. LORD ATKINSON, 


f LORD COLLINS, 
Hindu Law—Endowment to a mohunt—Proof of endowment—Grant, SIR ANDREW 
` ambiguous terms of— Proceeds of lind used for the support of an . = pecs 
tdal— Power of the mount to aleenate—Consts uction of Statutes WILSON. 
—Indian Limitation Act (VV of 1877), 5- 10, schedule I1, article” 


T34 —“ Purchased fora valuable consideration,” meaning of. 


The mere fact of the proceeds of any land being used for the Support 
of an idol may not be a proof that those lands formed an endowment for 
the purpose, but it is a fact that may well be taken into consideration 

‘when the intention of the founder has to be gathered from an ancient 
document expressed i in ambiguous terms. 


Muddun Lal x. Homul Bibee, 8 W. R., 43, referred to. 


A grant of. a mauza was made “by way of lakheraj debottar” toa 
mohunt in 1887, and it was perfectly clear from the evidence in the case 
that the donee received the gift as a gift for the service of the particular 
idols whose s/eéaft he was, and that the income of the mauza had ever 
since been entirely appropriated to that service. In 1860 the then 
mohunt, describing himself as “ Brétribhogi holder of debotfar” granted 
a mokarart palta, or permanent lease, of the mauza which was therein 
described as “my long-standing ancestral /akheraj debottar property 
endowed for the services of the deity.” 


Held that the mauza was debottar property in the sense of having 
been dedicated to the worship of the idols presented by the grantee- 
mount. 

The power of the mofunt of the endowment for the time being to 
alienate debotlar property is, like the power of the manager of an infant 
heir, limited to cases of unavoidable necessity; and, apart from such 
necessity, to create a new and fixed rent for all time, though adequate 
at the time, in lieu of giving the endowment the benefit of an augmenta- 
tion of a variable rent from time to time would be a breach of duty in 
the wohunt. , Prosunnoo Kumari Debya v. Golab. ‘Chand, [1875] L. 
R, 2 L A, 145; and Maharanee Shibessouree Debia v, Moohoornath, 
[1869] 13 Moore, I. A., 270 at p. 275, followed, Kunwar Doorganath 
Roy Acharjo v. Ram Chunder Sen, [1876] L. R, 4 1. A., 52, referred to. 

` A mokarrari palta or permanent lease granted by the wohuné of the 
endowment for the time being, on the most favourable construction, 
enures only for the life-time of the grantor. 
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atutes of Limitation, like all other statutes, ought to receive such 
construction as the language, in its plain meaning, imports. Zuchmee 
Buksh Roy v. Runjeet Ram,, 13 B. L. R, (P. C.) 177, at p. 182, followed. 
The operation of article 134 of schedule II of the Indian Limitation 

Act (XV of 1877) is controlled by section 10 of the Act 


The words “purchased fora valuable consideration” in article 134 of 
the Indian Limitation Act mean that the ownership of the property sold 
has been absolutely transferred: from the vendor to the purchaser in con- 
sideration of a price paid or secured by the purchaser to the vendor. 


The lessee of a mokarrar/ patta or permanent lease is nota purchaser 
under article 134 of the Indian Limitation Act, under which the pur- 
chaser must be the purchaser of an absolute title. Kally Dass Ahiri v. 
Monmohint Dassee, (1897) 1. L. R, 24 Cal, qd4o at pP. 447, approved. 
Shyama Charan Nandi v. Abhiram Goswami, (1906), I, L. R, 33 Cal., 
5tt ;3C. L.J., 306, reversed. 

APPEAL from a judgment and decree of the High Court 
of Judicature at Fort William in Bengal reversing that of the 
Subordinate Judge of Manbhum, 

On December 23rd, 1787, a grant of the property in suit, 
mauza Gorfalbari, was made to one Bichitrananda Mohunt 
Goswami in terms set out in their Lordships judgment. 


On February 6th, 1860, Pranananda Goswami, the then 
Mohunt executed in favour of one Ananga Mohini Debi, a 
mokarrart pattah of the said mauza Gorfalbari. « 


Under the said lease Ananga Mohini Debi and afterwards 
her husband Magaram Chatterjee had possession of the said 
mouzah (except five bighas) until the same was sold on 
December 14th, 1877, in execution of a decree for rent obtained 
by Pranananda Goswami against Magaram Chatterji. 


On the death of Pranananda in 1891, he’ was succeeded as 
Mohunt by his eldest son Raghabananda. On November 
12th, 1896, the above-named three respondents obtained a 
maurast mokarrari \ease of the said five bighas. This lease 
purported to have been executed by the widow of Pranananda 
and by his sons Raghabananda, Gckalananda and Sadananda. 

A right to sublet the uncerground mines of coal ete, was 
given atid was exercised in favour of the respondents, the 
Barakar Brick and Tile Syndicate Company, Limited. 

Raghabananda died on June 10th, 1900, and was succeeded 
by his minor son, the appellant. The minor's mother Nrittomoyi 
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Debi was appointed his guardian, and on May 21, 1904, she 
on behalf of the minor Mohunt with the previous sanction 
of the Judicial Commissioner of Ranchi executed a lease 
of the entire village in suit-in favour of the appellants, Burn 
and Company, Limited. 


On September 29th, 1904, Abhiram Goswami Mohunt as 
shehattand Burn and Company Limited, instituted the suit in 
the court of the Subordinate Judge of Manbhum against the 
four respondents already mentioned and fifteen others, The 
plaint alleged the dedication of mauza Gorfalbari by the 
Raja of Pandra on December 23rd, 1787,a “ Lakheraj Debottar” 
for the purpose of the sheba of Raghunathjee and Durga 
Mata, and its subsequent application thereto and management 
of their shebait.as hurta who was “not competent without 
valid and special reasons to transfer the Dedottar properties in 
any way or to make any permanent settlement thereof.” It 
further alleged that the office of Mohunt descended by the rule 
of lineal primogeniture, and sougbt a declaration that the 
village in suit was Dedotfar property, and prayed for possession 
of the village or in the alternative for a declaration that in 
any event no right to any “under- ground rights” passed to 
the defendants under the said two leases. 


The respondents Shyama Chararn Nandi, Srimati Katyayani 
Dasi and Srimati Chambala Dasi contended that Pranananda 
andthe owners succeeding him were fully competent to: grant 
the settlements under which they claimed; that Ananga 
Mohini Debi and her husband had acquired an indefeasible 
right in the disputed mauza by virtue of their possession for 
more than 12 years in mokarrart maurast- right, that they 
themselves had subsequently acquired an indefeasible right 
by virtue of their possession for an additional period of more 
than 12 years; and that they were boua fide purchasers for 
valuable consideration. l 

The respondent company pleaded that, mauza Gorfalbari 
iricluding the under-ground rights being the personal property 
of.the predecessors of the appellant, Abhiram, was validly 
settled in wokarrart with their predecessors in title, and that 
both the surface as well the under-ground rights so settled, 
did thereby pass to them, 
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CIVIL, ` The Subordinate Judge held that the suit was not barred 

1900. by limitation ; that the property in suit was Dedodiar property ; 
ie and that the Mohunt for the time being had. no power to 
GOSWAMI alienate the same; and that the leases under which the 
MOHUNT 


7 respondents claimed were invalid. He accordingly made a 
SHyama CHAkan decree on June 20th, 1905 granting the appellants possession 
ver of the village in suit with mesne profits and costs. 


On the February 17th, 1906, the High Court on appeal 
reversed the decree of the lower court and dismissed the 
suit with costs, holding that the suit was bafred by the 
provisions of the Indian Limitation Act; that the property 
in suit was not Dedottar property, but the personal property 
ofthe family to which the Mohunt belonged ; and the lease 
dated the 6th February, 1860, conveyed to the lessee a right 
to the subsoil and to minerals. Fora report of the ii 
of the High Court see 

Shama Charan Nandi x. Abhiram Goswami, [1906] 1. L. R., 33 A 

511;3 C. L J-, 306. 

L, DeGruyther K. C, (G. E. A. Ross, with him), for 
the appellants: If it had been intended that Gorfalbari was 
to be the personal property of the Mohunt, there would have’: 
been some provision for succession. But absence of such a 
provision showed that the gift was to an idol, which was a 
corporation sole, and did not require any provision relating 
to succession. This view was confirmed by a reference to 
the possibility of dispossession by the grantor in the sanad. 
The best evidence as to whether the property was endowed 
or private was the way it had been treated from 1787 up to 
the present time. Evidence showed that it had always been 
‘treated as endowed and not as private property. For the 
meaning of '‘debotiar’ and ‘brahmattara’ see Glossary of Judi- 
cial and Revenue Terms by K. R, Wilson, pp. 134 & 93. Ifthe 
gift had been to the Mohunt personally, the property would 
have been called ‘drahmattara’ and not ‘ debottar, which 
is used when the gift is meant for the idol ? 


‘A Mohunt could not,.in the absence of justifying circum- 
stances, grant a permanent lease. 


Seena Pena Reena Mayandi Chettiyar v. Chaokkalingam Pillay, 
[1904] L. R., 31 L A, 83 
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. The suit was not barred by limitation. Lease executed by. 


Prarranand a was dated February 6th, 1860. Hedied in 1891 
and was succeeded by Raghabananda, who died on June roth, 
t90, when his minor son Abhiram succeeded him. The suit 
was brought on September 29th,.1904. The utmost that could 
be said of the lease is that it is good for Pranananda’s life. 
Time to bring the suit to recover the property would com- 
mence to run from the date of his death. His successor 
Raghabananda was insane from before the time of the 
„death of his father and continued so until the time of his 
death. Raghabananda’s successor, the plaintiff, was still a 
minor when the suit was instituted., 


The question was whether “purchase” in Art. I 34, applied 
to a ‘lease’ or a ‘mortgage’ from the trustee or mortgagee, 


[LORD ATKINSON referred to Art. 136.] 


Referred to Art. 137 and submitted that ‘purchase’ there 
meant an absolute purchase, and .did not apply to lease. 
Purchase in section 5 of the Limitation Act (XIV cf 1859) 
had been held by this Board to mean a purchaser of an 
absolute title, and not a purchaser of a mortgagee’s interest : 


Radanath Dass v. Gisborne & Co., [1871] 14 Moore’s 1. A., 


Art. 134 was controlled by section 1o of the Indian Limitation 
Act. The lessee was not a purchaser at all, whether bonafide 
or otherwise, and that time was no bar under that section. 
Reference was also made to section, ro of the Indian Limita- 
tion Act (IX of 1871). Art. 144 did not apply, ‘because the 
defendants had held under a lease and paid rents. A tenant 
could not as a rule, prescribe against his landlord. In the 
case of a void lease, if any rent had been reserved and received, 
it would have created the legal relation of a tenancy from yeat 
to year, and the statute of limitations could not have run: 
Governors of the Magdalen Hospital v. Knotts, [1879] L. Ry 4 A 
C. 324, per Lord Selborne,.aud Ecclesiastical Commisstoners 
_y. Merral, [1869] L. R, 4 Ex-Cases. 163 at p. 166. 
A contrary view was taken inthe case of ` | 
Attorney-General v. Davey, [1859] 4 DeGex and Jones, 136, 
‘which, however, was decided many years before these twò 
‘cases. Thé case of . " 
Gnanasambanda Pandara Sannadhi yT ehu Pandi ar am, [1899]; Le R, 


27 LA., 69. l : Ë 
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did not apply. The. present case was governed by section 
10 of the Limitation Act; and even if it was not, as the res-. 
pondents were léssees and not purchasers in fee, and . had 
paid rent, .the case was saved from the operation ofthe 
statute of Limitations, Reference was also made to 
section §3 of the Transfer of Property Act, (IV of 1882). 


On evidence it was argued that the lease’ was valid. ‘The 
amendment of the plaiit was properly allowed ‘as it neither 
affected the merits of the case nor the jurisdiction of the 
court, and consequently the decree should not be reversed 
or substantially varied on» the ground of the irregularity 
of the order of amendment. Civil Procedure Code, section 
578. . 


The wording of the lease showed that it gave rights 
to the sub-soil and to the minerals. 

Crompton v. Jarrail, [1885] L. R., 30 Ch. D., 298. 

Str Robert Finlay K. C, (H. Cowell, with him) for the 
respondents: The Sanad of December 23, 1787, did not 
appear genuine. The word dedotfar was used in two senses : 
(a) where the property was solemnly devoted to an idol, entered 
as such in the Collector's books, with S/edaits appointed ; (6) 
inthe sense of being /ekheraz, in which case it passed every 
day in puinee and patiah and by mortgage : 

Here the Sanad was a grant to the woAun? personally. 
[t contained no provision -as to endowment and succes- 
ston. There was no name of the grantor. It was nota 
grant to an idol, but a grant to an individual, not as a 
trustee, but for his own use. 

Kunwar Doorganaih Roy v. Ram Chunder Sen; (1876) L. RAL A. 
S2at p. $4. 
Maharanee Brojosoondary Debia v. Ranee Luchmee Koonwaree ; 
(1873) 15 B. L. R., 176. : 
Mayne: Hindu Law and Usage, (7th Ed.), p, 582, 585, sections 437 
and 439. i 

There must be express words of dedication, but they were 

absent here. It simply. said: “By bestowing blessings 


on us you do enjoy &c.” There were no words of 


limitation here. But according to Mr. Mayne a grant 


without words of limitation conveyed an estate of inherit- 


ance. The property here was dedotfar, as the Sagad it- 
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self showed. It was a perpetual lease descendible to children, 
grandchildren and so on, and was a conveyance subject toa 
rent. It was like a tenure in fee, common in Lancashire and 
some other parts of England. 


[LORD ATKINSON : Common form in Ireland is a convey- 
ance in fee subject to a rent]. 


Terms of an instrument and the circumstances under 
which it was made might show that the grant was perpetual : 


Toolshi Pershad Singh v. Raja Ram Narain, Singh, [1885] L. R., 
121, A., 205 atp.214. SC L L, R, 12 Cal, 117 P. C 


The deed here said “on payment of said rent to me (the 





grantor) sees you (the grantee) and your sons and sons’ 
sons and others in succession do continue to hold and en- 
joy Po That showed that an estate of inheritance was 


given. A mokarrari tenure granted in perpetuity could not 
be resumed by the grantor, even if the grantee died without 
leaving heirs: 

| Mirsa Himmut Bahadoor v. Ranee Sooneet Kooer, [1871] 15 W. R, 

549. 

In a case where the grantee of a mouras? grant by a wife 
during her husband’s prolonged absence, entered into and 
remained in possession for upwards of twelve years, it was 
held that the position of the grantee was not that of a lessee, 
and that his possession (although in its inception an act of 
trespass against the husband) having continued for upwards 
of twelve years had perfected his title to the lands: 


Bejoy Chunder Banerjee Y. Kally Prosonno Mookerjee, [1878] 1. L. 
R., 4 Cal., 327 at p. 330. 

The lease here was a ‘purchase for a valuable consideration ’ 
within the meaning of art. 134 of the Limitation Act. It was 
also an assignment for valuable consideration and the 
statute of limitation applied: (Indian Limitation Act, 
section 10.) The statute began to run, if there was a pur- 
chase or an assignment for value, and the time ran from the 
date of the deed, and not from the appointment of the 
succeeding mohunt : 

Gnanasambanda Pandara Sannadhi v. Velu Pandaram, [1899] L. R., 

27 L A, 69atp. 76.53 C. 1 L. R, 23 Mad, 271 RC 
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The suit as far as it related to the lease of 1860 was barred. 


Ram Kanai Ghosh v. Raja Sri Sri Hari Narayan Singh Deo Baha- 
dur, {1905]2 C. Lo J., 546. 


As to the effect of rent reserved and paid under a 10- 
karrari lease, the dictum of Lord Selborne 
President and Governors of the Magdalen Hospital v. K. on. [1879] 
. LR, 4 A. C 324 
was relied on. 


[LORD ATKINSON :—That case is different from yours. 
There the lease was void at the beginning. ] 


A storney-General v. Davey, [1859] 4 De Gex and Jones, 136. 
President of Magdalen College v. The Attorney- General, ee 6 


House of Lord’s cases, 189. 

The nature-of a sokarrari lease was a- conveyance in fee. 
Such a conveyance carried all rights, whether surface or-under- 
ground. The wording of the doucument showed that all 
rights were transferred in the case. The Bengal Tenancy 


Act (VIII of 1885) was passed many years after the date of 
the lease, and did not apply at all. 


Abhiram’s mother represented him after his death. . This 
was inconsistent with the case as presented by the other side. ` 
If the property was debottar, as contended, and the office of 
mohunt descended by rule of lineal primogeniture, she could 


have no interest. She could be here, only if she had a personal 
interest only. 


L. De Gruyther, K. Ca in reply : The order of revival made 
after the death of Abhiram was binding on the other side under 
section 363 of the Civil Procedure Code, Abhiram’s mother 


was here to represent the deceased for the purpose of this 
suit only. 


The practice was to .vest the debotiar property in the 
mohunt for religious puropses or to impose upon the holders 
of the land and trust to defray the expenses of the worship : 
Mayne: Hindu Law and Usage, 7th ed., p. 582. 


But a trust was not required for this purpose as it was 
by English Law: 


Manohar Ganesh Tambekar v. Lakhmiram Govindram, [1887] 1. L. 
R. 12 Bom., 247 at p. 263. 
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Maharanee Brojosoondery Debia v, Luchmee, [1873] 15 B. L. R., 176. GOSWAMI 
Kunwur Doorganath Roy v. Ram Chunder Sen, [1876] L. Ry 4 LA. eee 
52; S. C. 1. L. R. 2 Cal, 341 PG SHYAMA CHARAN 
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A mmokunt like the manager of an infant heir could not 
alienate debottar property without legal necessity : 
Prosunno Kumari Debya v. Golab Chand Baboo, [1875] L. R., 2 LA, 
I45at p. 152. S. C 23 W.R, 253P. C 
Mayandi Chettiyar v. Chokkalingam Pillay, [1904] LOR, 31 L A, 
85at p. 88. s c I L. R27 Mad, 291 P. C 
Bijoy Chunder Banerjee v. Kally Prosonno Mookerjee, [1878] L L. 
R, 4 Cal, 327. f 
Mahomed v. Ganapati, [1889] I. L. R., 13 M., 277 at p. 280. 
Sathianama Bharati v, Saravanabagt Ammal, [1893-1894] L L. R., 
18 M., 266, p. 272. 
[LORD ATKINSON referred to 
The Attorney-General v. Persse, [1842] 2 Drury and Warrin’s Ch. 
R. (Ir.) 67.] 
Also discussed 
Ram Kanai Ghosh v. Raja Sri Sri Hari Narayan Singh Deo 
Bahadur, [1905] 2 C. L. J., 546. 
Kally Dass Ahiri v. Monmohini Dassee, [1897] 1. L. R, 24 Cal, ` 
440 at p. 447. 
Mirsa Himmui Bahadoor v. Ranee Sooneet Kooer, [1871] 15 W. Ra, 
549. 
The Bengal Tenancy Act (VIII of 1885) applied to 
all agricultural leases existing prior to the passing of that Act, 
„and when a t#okarrari lease was granted the lessee did not 
get all the rights of the lessor, but he got only those rights 
which were mentioned in the lease. If the lease was not an 
agricultural lease, the Transfer of Property Act (IV of 1882) or 
the law existing prior to the passing of that Act applied. But 
the law existing prior to the passing of the Transfer of Pro- 
perty Act was English Law, and was accurately summarised 
in section 108 (o) of that Act, under which the lessee must 
not work mines or quarries not open when the lease was 
granted. Reference was also made to the Bengal Tenancy 
Act (VIII of 1885) sections 5, 18, 20, 65, 178 and 179; and 
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the Transfer of Property Act (IV of 1882) sections 3, 108 
(c), and 111 (e) and (g), 
The judgment of their Lordships was delivered by 


SIR ANDREW SCOBLE :—The subject-matter of this liti- 
gation is a mouzah called Gorfalbari, in the District of Man- 
bhum, and the main questions for consideration are, first, 
whether the mouzah is debotiar or dewatiar property, and 
secondly, whether, assuming it to be so, the smokunt of the 
endowment for the time being had power to grant a mokarrart 
patta, or permanent lease,.of it. 


The relevant facts may be shortly stated. In the village 
of Achkoda is the shrine of two Hindu idols, known as 
Raghunath Ji and Durga Mata, served by a family of 
Goswamis, among whom the office of sohunt has descended, 
for more than a century, by the rule of lineal primogeniture. 
In 1787, one Bichitrananda was mofunt, and the origin of 
the title to the mouzah is sanad dated on the 23rd December 
in that year, which isin the following terms :-— 


“To the remembered and abode of all blessings, Sri Picbianancs 
Mohunt Goswami, of good character, 


This deed of patta of debottar property is executed to the following 
effect — 


Being in soundhealth and easy mind, I do grant to you by way of, 
lakheraj debottar the entie mauza Gorfalbari, in pargana Pandra 
together with all d¢/s, jAiis, waste and danga lands, jungles and culturable 
lands and whatever exists thereon. By bestowing your blessings on us, 
you do enjoy and possess the same with fresh felicity. If I or any of my 
heirs ever dispossess you, the dispossession shall be ineffectual,” 

It was contended on behalf of the respondents that, 
although the grant was to the mohunt, and “by way of 
lakheraj debottar,’ there was no complete or specific dedica- 
tion of the mauzah to the service of any idol, but that the 
gift was to the mokunt personally, and descendible to his 
heirs, in return for blessings bestowed on the donor and his 

family. There is, no doubt, much force in this contention, 
but, however ambiguously the intention of the donor may 
have been expressed, it is perfectly clear from the evidence 
in the case that the donee received the gift as a gift for the 
service of the particular idols whose skedazt he was, and that 
the income of the mouzah has ever since been entirely appro- 
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priated to that service. The Subordinate Judge finds as a 
fact that “its proceeds have all along been spent for the 
maintenance of the Sheba of the said idols,” and there is 
no evidence at variance with this finding. The mere fact 
of the proceeds of any land being used for the support ofan 
idol may not be proof that those lands formed an endowment 
`. for the purpose, Muddun Lal v. Komul Bibee (*), but itis a 
fact that may well be taken into consideration when, as in 
this case, the intention of the founder has to be gathered 
‘from an ancient document expressed, to say the least, in 
ambiguous language. Contempdranea expositio est optima. 


But the case for the appellants does not rest on this con- 
sideration alone. In February, 1860, the then Mohunt Prana- 
_nanda, describing himself as “ Brittibhogi holder of dedottar,” 
granted to one Ananga Mohini Debi, a mokarrari patta, or 
. permanent lease, of the entire mouzah, with the exception of 

five bighas, which were reserved as “set apart as the place 
of repose for the deity.” In this document the mouzah is 
described as “my long-standing ancestral dakhera7 debottar 
‘property endowed for the services of the deity.” Under this 
grant, Ananga Mohini, and afterwards her husband, Magaram 
had possession of the estate until 1877, when it was sold in 
execution of a decree for rent obtained by Pranananda 
against Magaram, whose interest is now represented by the 
first three respondents. The five bighas reserved in the 
original atta were granted to the same respondents on the 
same tenure by the three sons and the widow of Pranananda 
by a lease, dated the 2nd November, 1896, 


Upon these facts, the learned Subordinate Judge found 
that Golfarbari was the dedottar property of the idols Raghu- 
nath Jiu and Durga Mata; and the High Court, feeling a 
difficulty on this point, decided the case upon the question of 
limitation. Leaving the question of limitation aside for the 
_ moment, their Lordships are of opinion that the Subordinate 
_. Judge was right, and that Gorfalbari must be held to be 
debottar property, in the sense of having been dedicated to 
the worship of the idols represented by the Mohunt Bichi- 


'  trananda. 


(1) [1867] 8 W. Ra, 42. 
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The second question is whether, this being so, the sohunt 
had power to grant a mokarrari patta of the mouzah, It is 
well settled law that the power of the mohunt to alienate debot- 
tar property is, like the power of the manager for an infant heir, 
limited to cases of unavoidable necessity: Prosunno Kumari 
Debya v, Golab Chand (*). In the case of Konwur Doorga- 
nath Roy v. Ram Chunder Sen (4), a mokarrari patta of dewat- 
far lands was supported on the ground that it was granted 
in consideration of money said to be required for the repair 
and completion of a temple, for which no other funds could 
be obtained. But the general rule is that laid down in 
the case of Maharanee Shibessouree Debta v. Mothooranath ` 
Acharjo (*), that, apart from such necessity “to create a 
new and fixed rent for all time, though adequate at the 
time, in lieu of giving the endowment the benefit of an 
augmentation of a variable rent from time to time, would bea 
breach of duty” in the mohkunt. There is no allegation that 
there were any special circumstances of necessity in this case 
to justify the grant of the patta of 1860, which on the most 
favourable construction enured only for the life-time of the 
grantor, Pranananda, who died in 1891, or of the patta of 
1896, which, at best, could only be deemed operative during 
the life-time of Raghubananda, who died in 1900. As regards 
Raghubananda, who succeeded his father as szokunt in 1891, 
the Subordinate Judge found that he became insane about 
two years before his father’s death, and continued so to the 
time of his death. The High Court say that “he was ap- 
parently insane in 1892 and again in 1897, but the-oral evi- 
dence as to his being insane in 1896, at the date of the lease, 
is far from convincing. . . . The better view seems to us 
that he was not insane in 1896.” Their Lordships can find 
no satisfactory evidence of any lucid interval between the 
periods when he was undoubtedly a lunatic, and as his menta! 
incapacity arose from an excessive habitual use of ganya, it 
is extremely unlikely that such an interval should ha e oc- 
curred. They agree with the Subordinate Judge’s finding 


_ upon this point. 


(2) [1875] L. R, 21. A, 145. 
(3) [1876] L. R., 4 1. A, 52. 
(4) [1869] 13 Moore, I. A. 270, at p. 275. 
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It remains to deal with the question of limitation, upon 
which the learned Judges of the High Court have rested 
their decision.. The article in the Limitation Act applicable 
to this case is article 134, by which a period of twelve years 
from the date of purchase is fixed for suits “to recover pos- 
session of immoveable property conveyed or bequeathed in 
trust or mortgaged and afterwards purchased from the trustee 
or mortgagee for a valuable consideration.” The operation of 
this article is controlled by section 10 of the Act, which 
provides that | i 

No suit against a person in whom property has become vested in 
-trust for any specific purpose, or against his legal representatives or 
assigns (not being assigns for valuable consideration), for the purpose of 
following in his or their hands such property shall be barred by any 
length of time. 

“ Statutes of Limitation, like all others, ought to receive 
such a construction as the language, in its plain meaning, 
imports.” Luchmee Buksh Roy v. Runject Ram (5). Now, 
what is the. plain meaning of the words “purchased for a 
valuable consideration”? They mean that the ownership of 
the property sold has been absolutely transferred from the 
vendor to the purchaser in consideration of a price paid or 
secured by the purchaser to the vendor. SIR ROBERT FINLAY, 
in his able argument for the respondents, contended that 
a mokarrair lease is tantamoun to a conveyance in fee simple, 
and that the lessee must therefore be treated as a purchaser 
within the meaning of the Limitation Act, But the distinc- 
tion between the two transactions has been well pointed out 
by JENKINS, J„ in his judgment in the case of Kally Dass 
Ahiri y. Monmohini Dassee (8). “Because at the present 
day,” says the learned Judge, “a conveyance in fee simple 
leaves nothing in the grantor, it does not follow that a lease 
in perpetuity here has any such result. . . . The law of 
this country does undoubtedly allow of a lease in perpetuity... 
A man who, being owner of land, grants a lease in perpetuity 
carves a subordinate interest out of his own, and does not 
annihilate his own interest. This result is to be inferred by 
theuse of the word ease, which implies an interest still remaining 


(5) [1873] 13 B. L. R. (P. C.) 177, at p. 182. 
(6) [1897] I. L. R., 24 Cal, 440 at p. 447. 


ABHIRAM 
GOSWAMI 
MOHUNT 
A 
SHYAMA CHARAN 
NANDI. 


Sir AndrewScoble 


CIVIL 


1909, 


—— 


ABHIRAM 
GOSWAMI 
MOHUNT 


V, 
SHYAMA CHARAN 
NANDE 


Str Andrew Scoble. 


870 PRIVY COUNCIL. [A. L. J. R. 


in the lessor.” He held, therefore, that, whether the Transfer 
of Property Act applied or not, such a lease is forfeitable, not- 
withstanding that it is permanent. In this opinion their 
Lordships concur, and it follows that they are unable to- give 
to the Limitation Act the wider interpretation adopted by the 
High Court, and to treat the lessee as a purchaser under 
article 134 of the Act. The purchaser must be the purchaser 
of an absolute title, 


For these reasons their Lordships are of opinion that the 
leases under which the respondents claim were valid only 
during the life-time of the mofunt by whom they were 
granted, and they will humbly advise His Majesty that this 
appeal ought to be allowed, the judgment of the High Court 
set aside with costs, and the decree of the Subordinate Judge 
restored, 


The first and fourth respondents, who resisted this 
appeal, must pay the costs of it. 


Appeal allowed, 
Messrs, Lowless & Co., solicitors for the appellants, 


Messrs. Morgan, Price and Mewbarn, solicitors for the 
respondents, 


J. M. P, 
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BHAGWAN SAHAI 
versus 


NARSINGH SAHAIL* 


Transfer of Properly Act (1V of 1882 ), section 54——-Document creating . 


an easement— Registration—Transfer of ownership— Easements 
Act ( V of 1882 ) section 4— Right to discharge water. 


By a document the respondent’s vendor agreed that when the appellant 
built his second story he should have a right to discharge not only rain 
water, but alsa. water used for daily household purposes through certain 
spouts and that he (the grantor,) would take the additional burden on the 
servient tenement. Ave/d that the right granted was an easement within 
the meaning of section 4 of the Easements Act. The deed did not 
transfer any portion of the grantor's right of ownership. The creation 
‘of such a right by grant was not ‘a transfer of ownership as was 
” contemplated by section 54 of the Transfer of Property Act and 
the document creating such an easement did not require regis- 
tration. 


LETTERS PATENT APPEAL from the judgment of the 
Hon'ble Mr. Justice KARAMAT HUSAIN, dated the 7th of 


January, 1909. 
The material facts appear from the following judg- 
ment of 


Karamat HUSAIN J.—The plaintiff instituted a suit in which he asked 
for two reliefs, which are set forth in the Judgment of the learned Munsif 
as follows:—“(a) to restrain the defendant from flowing water of the 
second story towards the plaintiffs house; (b) to restrain him from flow- 
ing water, excepting rain water, from the two old parnalas of the defen- 
dant’s house,» which open and fall on the roof of the plaintiffs seždari.” 
With referericé to the first of the two reliefs the parties came to terms. With 
reference to the.other relief the defence was that under the agreement 
dated the roth of March, 1896, the vendor of the plaintiff entered into an 
agreement with the defendant to entitle him to flow the water. The 
learned Munsif finding that that agreement was only an intention to 
grant a license held that the vendee from the grantor was not bound 
under the provisions of section 59 of the Indian Easements Act by such 
license. The learned Munsif therefore gave the plaintiffa decree in 
the following terms—‘“that the defendant is directed to abstain from 


* L. P. A, 18 of 1909. 
120 - i É 
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allowing the rain water of his roof of the building of his second story to 
flow otherwise than through the drains in suit after taking it on his own 
ground floor of the second story. The defendant is further directed 
to abstain from flowing through the two drains in suit water other than 
the rain water on the plaintift’s roof.” The defendant appealed from that 
decree to the lower appellate court with reference to the second portion of 
the decree and not with reference to the first portion which was decided 
by consent of parties. The lower appellate court came to the conclusion 
that the effect of the agreement of the 1oth of March, 1896, was not an inten- 
tion to grant a license. The effect was that the vendor of the plaintiff recog- 
nised the right in the appellant-defendant to discharge water of all kinds, 
That court dismissed the plaintiff's suit in. toto. The plaintiff has preferred 
a second appeal to this Court. The first ground of appeal is, that as 
there was no appeal with reference to the first portion of the decree 
passed by the Munsif the lower appellate court was not justified in 
dismissing the plaintiff’s claim as to that relief. The learned vakil for 
the respondent admits that it‘is so. The decree of the lower appellate 
court with. reference to that portion will have to be set aside. With 
reference to the other ground of appeal it is to the effect that the agree- 
ment dated the 1oth of March, 1896, only gives a license and is not an 
admission of a subsisting right of'easement. I am of opinion that the 
lower appellate court has placed a wrong construction on that agreement. 
The material portion of that agreement may be rendered as follows :— 
“ And when the said owner will build a second story of his house and will 
have to discharge the water of ordinary daily use, I the executant shall 
take the burden, of such water and the arrangement for the carrying 
away of that water too shall be upon the executant.” This passage 
in my opinion cannot be regarded as an admission of an already exis- 


‘ting right of easement. The executant distinctly states what he will do 


in the future. Besides, the second story at the time of the execution of 
the agreement was not in existence and no right of easement for dis- 
charging any kind of water could appertain to that story. This passage 
may either be construed as a grant of license under section 53 of the 
Indian Easements Act ora grant of an easement under section 8 of the 
said Act. If it be construed as a grant of a license, the transferee of the 


_ grantor, under the provisions of section 59 of the said Act, will not be bound, 


If it be construed as a grant of an easement, the question would be, 
whether the agreement, in order to be operative, should or should not 
have been registered. Mitchell in his commentary on-the Indian Ease- 
ments Act (2nd Ed: page 46) says: “By the law of India wherever the 


‘Transfer of Property Act applies the grant of an easement by way of 


sale must be made by a registered instrument. An easement being an 
intangible thing, if made by way of gift, must be made by a regis- 
tered instrument, signed by or on behalf of the grantor and attested by 
at least two witnesses. The non-testamentary grant of an easement, any- 
where in British India where the Transfer of Property Act does not 


-apply, if made in writing and if the value of the easement is not less than 


Rs. 100 should be registered”, Peacock in his Law relating to ease- 
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ments af page 254, Edition of 1904:remarks: “There are no doubt 
-certain provisions in the Transfer of Property Act requiring transfer of 
immoveable property by gift or sale to be made by a registered instrument 
but thosé do not apply to easements.” I agree with the remarks made 
by Mitchell in his book on the‘law of easements and hold that the 
agreement of roth of March, 1896, is a transfer of an easement, which 
certainly is an intangible thing within the meaning of section 54 of the 
Transfer of Property Act, and in order to be operative it requires registra- 
tion. The agreement was a transfer of an easement in consideration 
of a permission to the grantor to place his beams on the wall of the grantee. 
It is admitted by the learned vakil for the respondent that the agreement 


was not registered. The defence therefore fails and the plaintiff. is 


‘entitled to the ‘decree granted to him’ by the court of first instance. 
The result is that I allow the appeal, set aside the decree of the lower 
appellate court and restore that of the court of first instance with costs, 


The defendant appealed. 


Satish Chand1a Banerji, for the appellant, submitted that 
the ground upon which the appeal had been decided, had been 
suggested for the first time in the High Court and was not sound 
for the agreement merely created an easement; it did not transfer 
an easement already existing. It did not amount to a transfer 
ofan ownership in intangible immoveable property. Such agree- 
ment need not be in writing, and did not require registration. 

Peacock, Law of Easements, pp. 263, 264. : 


` Krishna v. Rayappa.Shanbhaga, [1868] 4 Mad., H. R., 98. 
[BANERJI, J.,. referred to 1 W. Stokes, Anglo-Indian 
` Codes p. 882.] 


= Tef Bahadur: Sapru, for the respondents, referring to section 
-54 of the Transfer of Property Act, 1882, submitted that it would 
apply even where a single incident of ownership was transferred. 
The deed provided that when a second story was built the 
defendant would have a right to flow water over the plaintiff's 
roof, That was parting with one of the incidents of ownership 
without parting with the whole. When the plaintiff executed 
the-agreement, he gave an undertaking to submit to something 
which without that would have been‘ unlawful. There was a 
transfer of atight in intangible immoveable property. The 
question was whether the grant of an easement was not part- 
ing with some thing which reduced the bulk of ownership. It 
: was” a transfer’ for a price. Price did not necessarily mean 
‘money. It meant an equivalent. — What that equivalent was 
shoyld be determined by the parties, 
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[TUDBALL, J.—In the present case you gave'him one 
bundle of rights and he gave you another bundle of rights.] 

Yes, if I imposed an easement on my property, it was 
the transfer of a bundle of rights. Registration was neces- 
sary irrespective of its value. . 3 

Venkatasamy Naick v. Srimatu Mathuvijia Ragunada Kani 

Kathama Natchiar, [1870] 5 Mad. H. R., 227. 
Seent Chettiar v. Santhanathan, Chettiar, [1896] I. L. R., 20 Mad., 58. 
. [TUDBALL, J.—What is the intangible thing which he 
purports to transfer ?] 

It was-a right which, if he had exercised ft, would have 
prevented the other side from flowing water over his land. It 
was only when that intangible thing was transferred that the 
other-side could exercise his right. It may be called an ease- 
ment or anything else, it is intangible property. 

Satish Chandra Banerji, in reply : 


‘ An easement was a right of the dominant owner ; it was 
an obligation imposed on the servient owner. The latter 
could not transfer the right of easement as part of his owner- 
ship. By foregoing a negative right he created a. correspond- 
ing positive right in the dominant owner which was not 
identical with the negative right. The Transfer of Property 
Act contemplated the case of the transfer of an easement 
as part of the dominant heritage by the dominant owner, 
(section 6, cl. ¢), but not the creation ofan easement. The Ease- 
ments Act did not require such creation to be évidenced by 
writing, and if the Statement of Objects and Reasons could 
be referred to, it would appear that that was me deliberate 
intention of the legislature. 


The following judgments were delivered. 


TUDBALL, J.—The facts of the case out of which this 
appeal has arisen are these :— 


l The praties are neighbours, their houses adjoining. The 
defendant appellant’s house lies north of that of the plaintiff 
respondent. Inthe year 1896 the latter building was the 
property of a person from whom the plaintiff has s subsequently 
purchased, Both houses then were single storied buildings. 
The northern boundary of the southern house was the eu 
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wall of the northern house. Between. this wall and the actual 
building of the southern house was an open. bit of land, 
forming a courtyard of the latter.. On this bit of land two 
water-spouts discharged ‘the rain water which fell upon the 
roof of the defendant’s house. oo 


The plaintiff's vendor wished-to extend his building up 
to the wall of his neighbour and to support the roof of the 
extension by fixing his beams into the defendant’s wall, 
He appears to have approached his neighbour and they 
came to an agreement evidenced by the document of roth 
March, 1896. The document was not registered. The 
defendant acquiesced in the request i return for a consider- 
ation which was that the water from his spouts should continue 
to discharge the rain water on the roof of the extension and 
if in:the future he should build a second story to his house 
he should also be allowed to discharge the extra water used 
daily for household purposes in that story through the two 
. spouts on to the roof of the extension. 


To this the plaintiff’s vendor agreed, The ‘thaterial part: 
of the agreement has been translated in the judgment of the 


first appellate court as follows and this may be taken to 
t “fr + zon oo. 7 Ee 


be correct. 


o ' 
“In asmuch as there is a masonry wall and from that wall „two 


spouts have always discharged into my house and as | desire to place 
the beams of my house on the aforesaid wall, etc., and I shall take anid 
carry away the water of the two spouts on the roof ‘of my house; and 
whenever the aforesaid owner shall build a second story on his ‚house 
„and shall arrange to discharge his daily water, I shall bear the burden 
of that too and the arrangement for the carrying away of that water 
shall be upon me. l shall never object to: ia etc.” 


re ` 


The extension of the house was carried out, subsequently 
the plaintiff made his purchase. 


The defendant began to build a second story, upon ‘which 
the plaintiff brought a suit to restrain him claiming- the party 
wall as his own property. Pending the trial, the’ defendant 
completed the upper story and began to discharge his 
“daily water,” through the two spouts as agreed.:: He further 
put a third’spout on the top of fhe -second story .which dis- 
charged its rain water on to the plaintiff's roof; On this the 
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latter brought.the present suit to restrain the defendant from 
thus discharging the water through the three spouts, - 


In the course of the trial the parties came to terms in 
regard to the spout on the roof of the second story and the 
bone of contention remaining was the discharge of the water. 
used for daily household purposes through the two original 
spouts, | ) | l 

In respect to these the Munsif held that the deed of toth 
March, 1896 evidenced the grant of a license under section 53, 
Act V of 1882 (Easements Act) and that therefore the plaintiff 
as the transferee of the grantor was not as such bound by the 
license, (Section 59, Easements Act). 


In this view he granted to the plaintiff a decree in terms 
of: the compromise in respect to the one spout; and an 
injunction restraining the defendant from discharging anything 
but rain water, through the two old ‘spouts. On appeal, the 
Additional District’ Judge held that there was no grant of 
a license, that prior to the extension of the southern house, the 
court-yard -thereof was the defendant's “ adchak.” and he had 
a right to discharge thereon all kinds of water,-.except such 
as, was injurious to health, and that when the two owners 
executed the agreement, the language thereof amounted only 
to an admission of the defendant’s pre-existing right and 
an agreemient by the owner of the servient tenement to respect 
it., In ‘his opinion no new right had been granted as there 


1 


was a pre-existing one, ses 


eek this view he admitted the appeal and dismissed the 
suit “in toto, overlooking the fact that part of the Munsif’s 
decree was based upon compromise, The plaintiff preferred 
a second appeal to this court. The error of the Additional 
District Judge was ‘admitted by both sides. The learned 
Judge who heard the appeal held (1) that the language of 
the agreement could. not be regarded as the admission of 
a pre-existing right of easement, (2) that it might possibly . 
be construed.as the grant of a license under section 53, Act 
V of 1882, in‘which case the transferee of the grantor was 
not bound’ thereby in view of the terms of section 59 of 
the Act. /3) But that in-his-opinion the- agreement of roth 
March, 1896, was the transfer of an easement, an intangible - 
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thing within the meaning of section 54 of the Transfer of Pro- 
perty Act (IV of 1882) -and in order to be operative required 
registration. (4) That the document being unregistered ‘was 
inoperative. He accordingly restored the decree of the court 
of first instance. The defendant, has preferred this appeal 
under the Letters Patent in regard to the part of the decree 
restraining him from discharging any but-rain water through 
the two spouts in question. That part..of- the decree based 
on the compromise is not attacked. The contentions raised 
on behalf of the appellant are: 


Ea (1) That the learned Judge ‘of this Court was wrong 
in decreeing the claim on a ground which was not raised in 
the courts below. 


(2) ‘Fhat section 54 of Act: 1y of r 1882 oes not otapply t to 
the: facts: 


(3) That there is nothing i in law which prevents the crea- 
tion of .an easement- By r means of an unregistered document. 
' The argument is that the document now in question 
evidences not the transfer of an easement but the creation of 
that right. That prior tó- the passing of Acts IV and V of 
1882, the law did not require the express imposition of an 
easement to be evidenced by writing at all (vide Krishna v. 
Rayappa Shanbhaga'(*). -That Act V of 1882 made no 
change in the law in this respect. That section 54, Act IV 
of 1882, related to the transfer of an. easement,-and not 
to the creation thereof. Attention is called to section 6, 
clause (c) of that Act which shows that an easement cannot 
‘be transferred apart from the dominant ` “heritage and that 
the Act contemplates. the transfer ofa pre-existing ease= 
‘ment. and not the creation of a new one, In my opinion 
these arguments are well-founded. 


On behalf of the respondent it is urged.— 


(1); -That the document of 1oth March, 1896, evidence 
the grant of a license and-not the creation of an easement. ` 


_ (2). That if it creates an easement -then it is thé trans- 
fer, by the owner of the servient tenement, of one of that 
bundle of rights which go to constitute the full right of 
ownership, ^% e, it transferred a part of his right of owner- 
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ship as contemplated in section 54, Act IV of 1882, and this 
being an “intangible thing” as contemplated in the second 
clause of. that section, can only be transferred by registered 
instrument. As regards the document of 1oth March, 1896, 
I agree with the learned Judge of this Court who heard the 
appeal that this is not the case of a license. 


t By the document, the respondent's vendor agreed ‘that 


when the appellant built his second story he (appellant) should 


have the right to discharge, not only rain-water but also the 
water used for-daily household purposes, through the spouts 
in question, and that he would take this additional burden 
upon his, the servient tenement. What was granted was a 
right which the defendant as owner of his house was to _ 
possess as such, for the beneficial enjoyment of that house 
to discharge and continue to discharge his daily household 
water through the spouts in question, upon the roof of his 
neighbour's house which was not his own property. This 
most clearly falls within the definition of an easement set 
forth in section 4 of the Act. The right granted was one for 


tthe benefit of an heritage and can be exercised only in the 


interests of that heritage and to supply its wants, It has 
been imposed on a thing, to wit, the respondent’s house, and 
not on its owner. All these characteristics of an easement 
are present in this case now before us. 


A license is the grant of a right to do in or upon the - 


grantor’s inimoveable property something which would, in - 


the absence of that- right, be unlawful, ‘such right not 


‘amounting to an easement.” In the present case it does 


amount to. an easement, In regard to the second. portion of 
the argument put forward by the learned Advocate for the 
respondent, we cannot agree that the plaintiffs vendor by- 
the deed of roth March, 1896, transferred any portion of his 
right of ownership as contemplated in section 54 of Act V 
of 1882. 


Prior to the execution of the deed, he had the right to 
prevent the discharge by the appellant of the soiled water 
ypon his tenement, as that would have been an invasion of his 
right. He did not transfer this right to the defendant. He 
relinquished it and it then ceased to exist pro tempore. It- 
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was not that right which arose in the defendant but a totally. 


opposite right, one hostile to the right which till then had 
reposed in the plaintiffs vendor. The one right came into 
existence when the other came to an end. A fresh burden 
was imposed on the servient tenement, the owner of which lost 
one of his rights ; but he did not transfer the right so lost, to 
the owner of the dominant tenement. The right lost was one 
which might possibly revive in the future. It seems clear 
to me that the creation of a right of easement by grant is not 
such a transfer of ownership as is contemplated by section 
54 of the’ Act. Where under that section’ an easement is 
transferred, it must be so transferred along with the dominant 
heritage, There is no other way of transferring it and this arises 
by reason of the nature of the right. It exists only: for the 
benefft of the heritage and to supply its wants. There is 
nothing in Law which necessitates the creation ofan easement 
being evidenced by writing. Prior to the enactment of Act 
V of 1882, this was clearly held to be the Law by the Madras 
High Court in the ruling quoted. Ifthe legislature had 
thought it necessary to alter the law and adopt the rule of 
English Law which was different, it is hard to believe that it 
would not have made the charge in specific language. I can 
nowhere find any such language in either Act IV or Act VI 
of 1882. These two Acts were passed together, receiving the 
assent of the Governor-General on 17th February, 1882. Dr. 
Whitley Stokes .drew the bill which became the Easements 
Act’and was concerned with the passing of both bills. - 


In his Anglo-Indian Codes, in the introduction to Act V 
of 1882 he says at page 882, “ The Act (here following a deci- 
sion of the Madras High Court and deviating from English 
Law) does not require the express imposition of an easement 
to be evidenced by writing.’ On page 879 he points out 
that the Act was mainly based on English Law which had in 
many cases been held to regulate the subject in India, but a 
few deviations (thereinafter specified) had been made, 

One of the deviations specified by himisthat pointed out 
on page 882. The learned Judge of this’ Court has based 
his finding on certain remarks by Mitchell in his Commentary 
on the Act (2nd. edition, page 46). Where he observes that 
“by the Law of India wherever the Transfer of Property Act, 
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applics, the grant of an easement .by way of’ sale must be 
made by a registered instrument; an easement being an 
intangible thing and if made by way of gift must also be by a 
registered instrument signed by or on behalf of the grantor and 
witnessed by at least two witnesses.” The author has shown 
no authority for his exposition of the law and forthe reasons 
I have stated I cannot agree with this. Peacock in his Tagore 
Law Lectures on the subject (edition of 1904, page 264) lays 
down the contrary. “In India” he says“ there does not appear 
to be any Law requiring the express grant of an easement, as 
referring to the actual creation of the right, to be in writing. 
Unfortunately he does not discuss the subject at length. But 
he agrees on the point with Dr. Whitley Stokes and in my 
opinion, their expositions of the law are correct. In this view 
ofthe law, I would allow the appeal and set aside the 
decree of. this Court in so far as it relates to the discharge 
by the appellant of water used for daily household purposes 
through the spouts in question. 


BANERJI, J.—I entirely agree with my learned colleague 
but as we are differing from a learned Judge of this Court, 
I wish to state briefly the reasons which have induced me to 
come to the conclusion at which we have arrived. 


It is clear that the document of the toth of March, 1896 
does not grant a license but imposes an easement. The 
question is whether an easement can be imposed otherwise 
than by. an instrument in writing registered ? There is no 
provision in the Indian Easements Act (No. V of 1882), 
which requires that the grant of an easement should be by 
a registered written instrument. Before the enactment of that 
Act and of Act No, IV of 1882, it was not necessary that the. 
imposition of an easement should be evidenced by a written 
instrument [see Krishna v. Rayappa Shanbhaga (1)], Have 
those Acts introduced any alteration in the law in this respect ? 
The learned Judge of this Court from whose judgment this 
appeal has been preferred under the Letters Patent, seems to 
think that section 54 of the Transfer of Property, Act applies 
to the case of the creation of an easement by express grant. 
He says “the agreement of 10th of March, 1896, is a transfer of 
an easement which certainly isan intangible thing within the 
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meaning of section 54 of the Transfer of Property Act, and 
in order to be operative it requires registration.” That section 
contemplates the existence of a subsisting right of owner- 
ship in immoveable property and provides for the transfer of 
such right. It cannot apply to the creation of a right. By 
the document referred to above no existing right of easement 
was transferred but a new easement was imposed on the pro- 
perty of the grantor. Section 54 has, therefore, no application. 
Had the legislature intended that an easement could only be 
_ imposed by an instrument in writing registered we should 
have expected to find aclear provision to that effect in the 
Easements Act, specially as in the existing state of authorities 
on the subject, no written instrument was requisite in this coun- 
try. In the absence of express legislation to the contrary, we 
must hold that the existing law was maintained and as observ- 
ed by Dr Whitley Stokes it is not necessary that the imposition 
of an easement should be evidenced by an instrument in 
writing registered. I would allow the appeal with costs. 


By THE CourtT.—The order of the Court is that the 
appeal is allowed, the decree of the learned Judge of this Court 
in so far as it relates to the spouts in question is set aside 
and as regards those spouts the claim is dismissed. The 
appellant will have his costs of this appeal, other costs will 
be proportionate to failure and success, 

“P, D. Appeal allowed, 
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KING-EMPEROR 
VETSUS 
SULTAN SINGH AND OTHERS.* 


Cade of Criminal Procedure (Act V of 1898), section 345— Dispute 
between two sets of persous-~Death of one in one set—~Compr omise 
with another. 


A person to whom an injury is caused is the only person who can 
compound a case. Where there was a fight between two sets of persons 
and one man in one set died in consequence of the injuries received, Ae/d 
that the other members of the same set could not compromise the case 
on behalf of the deceased even though the hurt which resulted in his 
death was simple hurt. i / 

CRIMINAL APPEAL by Government against =: an sake of 
acquittal passed by D.M. Stewart, Esq. Magistrate, first class 
of Aligarh.. 

The. material facts appear from the judgment. The case 
having been compromised by the parties the Magistrate 
acquitted the accused. The Government appealed. 


IV. Wallach, for the appellant. 
The respondents were not represented, o 
The judgment of the Court was delivered by 


TUDBALL, J.—This is an appeal by the Local Government 
against an order of acquittal passed by a first class Magistrate, 
under the following circumstances, Three persons Sultan 
Singh, Sahab Singh and Chote Singh were charged with hav- 
ing rescued certain cattle from Tikam Singh, and Hari Lal 
Singh, into whose field they had trespassed, and with having 
then attacked the two men with /a¢Azs and assaulted them, as 
well as one Kulfat Singh. The result of the fight was that 
Tikam Singh died after a few days. Hari Lal Singh and Kulfat 
Singh sustained only simple injuries. The post mortem disclos- 
ed the fact that Tikam Singh’s skull had been fractured. When 
the case came before the Magistrate, he took the evidence for 
the prosecution and then recorded the following order :—* In 
this case it is quite clear from the meclical evidence that no 
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more than an offence under section 323, Indian Penal Code was 
committed, in respect either of Tikam Singh or of Hari Lal 
Singh; in fact the injuries of the latter, directly sustained 
from the blow, were more serious. The accused, who don’t 
seem to have been much more in the wrong than the others, 
have made amends, and the-case is compromised. I 
therefore acquit Sultan Singh, Sahib Singh and Chhote 
Singh under’ section 345, Criminal Procedure Code.” It is 
unnecessary for us to go into the merits of the case, be- 
cause the above. order ‘is on the face of it illegal. Hari Lal 
Singh and Kulfat Singh, no doubt, were competent to com: 
pound tne case in so far as it concerned the injuries committed 
upon their persons. But in regard to the offence committed 
against Tikam Singh, the only person who could have com- 
pounded was Tikam Singh himself. This is clearly shown 
by the terms of section 345 of the Code of Criminal Procedure. 
It shows that the person to whom the hurt is caused is ‘the 
only person who can compound. Therefore even if the offence 
committed only amounted to one under section 323, Indian 
Penal Code, as to which we express no opinion, the order of 
acquittal on compromise was clearly illegal. We therefore 
set aside the order of acquittal, and in view of the fact that the 
case has not been fully tried out, we, under section. 423 of 
the Code of Criminal Procedure, order that further inquiry be 
made into the case leaving it to the Magistrate to deal 
with it himself, or to commit it for trial according as the 
evidence before him opens out. As we think that it would 
be advisable thatthe case be tried by some competent Magis- 
trate, other than the one who passed the order now reversed, 
we order accordingly. We leave it to the District Magistrate 
to select the court which will make this further enquiry. 


Retital ordered. 
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AKBAR: KHAN AND OTHERS. 
VEFTSHS 
MUHAMMAD ALI KHAN AND OTHERS. * 
Crutl Procedure Code (Act XIV of 1882), sections 626, 629—Review— 
‘wejechion of revision—Jurisdiction. 

Section 629 of: the Code of Civil Procedure 1882 must be read with 
section 622. Where the court does not consider whether. or not there 
were sufficient grounds for review, but rejects the application on the 


erroneous view that it had no jurisdiction to entertain it, the order is 
open to revision, 


` The fact that an opposite contention was urged by an applicant for 
review’ ina “subsequent case does not preclude him from making an appli- 
cation for review of judgment. Ram Lal x. Ratan Lal, L L. R., 26 All, 
572, distinguished. oe 


CIVIL REVISION against the order of Austin Kendall, Esq., 
additional Judge of Meerut. 


Application for review of judgment. . 
The court below rejected the application. 
The applicant applied in Revision 


Sital Prasad Ghose (for Mokammad Ishag), for the appli- 
cant. 


x y > 


~ Surendra Nath Sen, for the sono party. 


The material facts and arguments appear from the judg- 
ment, 


The following judgment was delivered by 


BANERJI, J.—This is an application -for revision of an 
order of the additional Judge of Meerut, refusing to enter- 
tain an application for review of judgment. The application 
for review was made on the ground that by an oversight the 
court which decided the case had omitted to insert in the 
final order contained in the judgment a direction for the 
decretal of the claim in respect of house property in Batrara 
and some other property. The decree in the case was 
drawn up, in accordance with the judgment and omitted these 
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two items of property. An application for review. was 
accordingly made to the court below for the correction of 
the error which it was alleged had crept into the judgment 
and the decree. The learned Judge of the court below 
refused to entertain ‘the application on the ground “that it 
cannot lie, while applicant’s appeal on exactly opposite 
allegations is lying in the High Court.” It appears that in 
a subsequent suit the question arose, whether the plaintiff 
was entitled to partition of the house mentioned above. The 
appellate court held that having regard to the terms of the 
decree, in the suit to which I have referred, the subsequent 
suit was barred by the rule of res judicata. Against this 
decree an appeal is now pending in this Court. It is to this 
appeal and the grounds taken in it that the learned Judge 
refers. The mere fact that an opposite contention was urged 
in an appeal in a subsequent suit, does not, in law, preclude 
the applicants from making an application, for a review of 
judgment. The learned Judge, therefore, in holding that by 
reason of the pendency of an appeal in this Court, from a 
decree in another suit, the application for review does not lie, 
has refused to exercise the jurisdiction vested in him by law. 
This is not disputed by the learned Vakil for the opposite 
parties. But he urges, that as the court has rejected the 
application for review, its order is final under section 629 of 
Act No. XIV of 1882, and no application for review lies. In 
support of this contention he refers to the case of Ram Lal 
v. Ratan Lal (!). That case seems to me to be distinguish- 
able. That was a case in which an application for review had 
been rejected under section 626. An order rejecting an 
application under that section is final under section 629. 
Whether by the word “final” the legislature intended to mean 
non-appealable ” it iş not necessary to decide in this case, 
I am of opinion that section 629 should be read with section 
626. Under the latter section if it appears to the court, that 
there is no sufficient ground for review, it shall reject the 
application. When an application is so rejected the order of 
the court is under section 629 final. The same view appears 
to have been held by my brother RICHARDS, in Willis v, 
Jawad Husain (°). Inthiscase the court did not consider 
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whether or not there were sufficient grounds for’a review, but 
rejected the application, not in accordance with the provi- 
sions of section 626, but simply on the.erroneous view that 
an application did not lie, that is to say that the court had 
no. jurisdiction to entertain it. As that view is clearly wrong, 
I am of opinion that an application for revision can be enter- 
tained under section 622.0f Act No. XIV of 1882, to which 
section 115 of the Code of Civil Procedure 1908 corresponds, 
As, in my opinion,.the court below improperly refused to 
exercise jurisdiction, ‘I allow the application ‘and setting 
aside the order of that court, send back the case to it with 
directions to readmit it under its original number. in the 
register and dispose of it on the merits. Costs will abide the 
event. ) 


Application allowed, 
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WAJID ALI AND ANOTHER 
Versus 
. SHABAN AND OTHERS* 

Pre-emption —Wajib-ul-arz—Devolution of interest—Right cf heir to 
maintain a suit—Co-sharer joining an heir of another co-sharer 
—Effect of. . l 

Held, per curiam. The object of pre-emption is to exclude from the 
co-parcenary body a person who does not belong to that body and is entire- 
ly outside and, in that sense, a stranger to that body. Where, therefore, a 
co-sharer died, before instituting a suit, and his grandson A, who succeed- 
ed him in the co-parcenary, joined W another co-sharer, in instituting a 
suit, Æe/d that A was not a stranger to the co-parcenary body and did not 
lose his right of pre-emption against the purchaser. Bhawani Prasad 
v. Dumru, lL. L. R., 5 All, 197 ; Chotu v. Husain Bakhsh, [1893] A. W. N., 
25; Bhupal Singh v. Mohan Singh, 1. L. R., 19 All, 324; Fida Ali v. 
Muzafar Ali, I. L. Rọ 5 Al., 65 ; referred to and discussed. 

Held RICHARDS and TUDBALL. JJ., (BANERJI, J., dissenting), that 
under the Muhammadan Law of pre-emption, the rule that the right of pre- 
emption dies with the person, does not apply to cases of Customary Law 
In the latter cases an heir who inherits has a right to pre-empt tke sale 
which took place before the estate vested in him. The case of Sheo 
Narain v. Hira, L L. R., 7 All, 535 (Œ. B.) was only an authority for the 
rule that a person purchasing a share-holder’s interests subsequently to 
another sale, could not enforce pre-emption as his vendor might have 
done. Doubt expressed as to the correctness of the case. 


BANERJI, J.—The rule of pre-emption is a rule of substitution. The 
person to be substituted must be a person to whom at the time of sale the 
property could have been offered. Where therefore a co-sharer died be- 
fore instituting a suit for pre-emption and his grandson succeeded him, 
Aeld, the grandson was not entitled to maintain a suit for pre-emption. 
The principle which applies to the case of a purchaser equally applies 
to a case of devolution of interest by inheritance.. Sheo Narain v, Hira, 
L LOR., 7 All, 535P. B, followed. 


SECOND APPEAL against the decree of Maulvi Siraj-ud-din, 
Additional Judge of Jaunpur, reversing the decree of Munshi 
Banke Behari, Subordinate Judge, . 

2 5. As 1385 of 1907. 
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Suit for pre-emption, 


The property in dispute was sold on the 8th of July, 1905, 
to Shaban. Bakht Ali, the grandfather of one of the plaintifs 
Ali Ahmad who was a co-sharer, was alive He died subse- 
quently and the plaintif Ali Ahmad, with another co-sharer, 
brought this suit for pre-emption. The defence was that 
Bakht Ali being alive at the date of sale, Ali Ahmad had no 
right of pre-emption and the other co-sharer having joined 
Ali Ahmad in the suit asa plaintiff lost his right. The court 
of first instance decreed the suit. The lower appellate court 
reversed the decree. 


The case came on for hearing before BANERJI and 
TUDBALL, JJ. who referred it to a larger Bench. The follow- 
ing order of reference was made :— 


The main question in this appeal which arises out of a suit for 
pre-emption is whether a-person, who had no right of pre-emption at 
the date of sale but who inherited from a person who had such a right 
the property by reason of the ownership of which the right of pre- 
emption arose, can claim pre-emption in respect of the sale. The conten- 
tion of the appellants is that the plaintiff under the circumstances 
mentioned, has the right of pre-emption and this contention is supported 
by the rulings reported in I. L. R, 20 All, 148 and I. L. R., 28 AIL, 424. 
The law as laid down in these cases appears to be opposed to the principle 
of the ruling of the Full Bench in Sheonarain v. Hira 1.L.R.,7 AlL, 535 
The unreported Judgment of Mr. Justice Burkitt in S. A. No. 1123 of 


1904, dated roth. of January, 1907, is also opposed to the view taken in 
the first two cases mentioned above, In view of these conflicting rulings 
we deem it desirable that the case should go before a larger Bench. We 
accordingly direct that the case be laid before the Hon'ble the Acting 
Chief Justice for the constitution of a Full Bench to hear it. 


Abdul Majid for the appellants. 


There were two questions before the court. (1) Whether 
Ali Ahmad not being a co-sharer at the date of sale had a 
right to maintain the suit. (2) Whether Wajid Ali lost his 
right by joining Ali Ahmad as a plaintiff. 

‘ Astothe rst point: The right of pre-emption ran with the 
land. It was an incident to land. The owner had a right 
whether he was the co-sharer or the heir, Pre-emption was not 
a personal right. There was a-difference of opinion among 
Mahomedan Jurists as to whether the right was a personal 
right or otherwise. The Hanafi Law declared that it was noz 
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heritable. The principle according to that law was that the 
deceased having died without bringing the suit he-was con- 
sidered to have acquiesced in the sale. The Muhammedan 


Law, however did notapply. That Law didnot prescribe any 


limitation. Moreover the case depended upon the wajib-ul-ars. 
The right was given to a co-sharer. 


[BANERJI, J.—The co-sharer must be a co-sharer at the 
date of sale]. 

The right of pre-emption was a right of substitution: The 
right of the vendee was suspended so long as the'suit was 
not brought. The pre-emptor ‘had a EERE of purchase 
within the period of limitation. 

[BANERJI, J.—Suppose a sharik patti had er a ‘suit 
and obtained a decree, Before expiry of one year a jaddi be- 
comes a shartk, could he defeat the sharik patti? |. 

- Then the jaddi was not a sharik at the date of sale, 
Here he was in existence and his heir brought this suit: ` 


[BANERJI, ‘J, —Can a purchaser bring a suit for pre- 
emptionį. 

Yes. He could sell his right together with his property 
as it was an incident to the property. 
`> Muhammad Yusuf Alt Khan v. Dal Kar, [1897] i L, R., 20 

- All, 148. 

[RICHARDS, J.—Is not the question before us whether the 
present case is governed by the Full Bench case in I, L. R, 
7 All; 535.) 

That case was never followed as it laid down ‘bad law. 
Referred to 

‘Kaunsilla Kunwar ¥. Gopal Prasad, [1906] 1. L, R 28 All, 424. 

[RICHARDS, J.—What is the difference between a case of 
sale and devolution of interest? ]. 

In the case of a new man was introduced in the co-parce- 
nary body. In the 7 All. case, Mahmood J., admitted that the 
right of pre-emption was an incident to land. That.case was 
cited in 28 All. see the report in 3 A. L, J. Rọ at 192. 

Malkhan Singh v. Kashi Prasad [1908] 5 ACL. J. R., 752. 

As to the-2nd point: A man who was a co-sharer at the date 
of sale could not be said tobea stranger. He might haye 
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been a stranger at the date of sale. Before the suit there was 


‘no association. A man might not have had a right of pre- 
emption but he might not be a stranger. The object was that 


no stranger should be brought in. Here Ali Ahmad might’ not 
‘have a right superior to the vendee but he was not a stranger. 


[BANERJI, J-——Where are the cases in which it was held 
that if a co-sharer joined a stranger with him:he lost his right 
of pre-emption ?} 

| Fida Ali v. Muzafar Ali, [1882] I, L. R., 5 All, 65. 

Bhupal Singh v. Mohan Singh, [1897] 1. L. R., 19 All, 324. 

Stranger meant one who did not belong to the co-parce- 
nary body. 

Chotu v. Husain Bakhsh, [1893] 13 A W. N., 25. 

,ı Alijan v. Pheku, [1895] 15 A. W. N., 9. 

Bhagwan Das v. Mokan Lal, [1903] 1. L. Rọ, 25 Alb, 421. 

_. The Mahomedan Law did not apply to cases of custom. 

Chowdhree Brij Lal v. Raja Goor Sakai, [1867] N. W. P., 96. F. B. 


Sital Prasad Ghose, for the respondents: As to the first 
question, it was submitted that the principle laid down in 

Sheo Narain v. Hira, [1885] L L. R, 7 All, 535. F. B. 
governed the case. 

Referred to S.A, 112 3 of 1904, decided, 10th January, 1907, 

The wajib-ul-ars laid down that certain classes of co- 
sharers had a right of pre-emption in succession, A stranger 
could purchase when the vendee went to all these persons 
and they did not purchase. Their heirs could not sue after: 
their death, 

The right of pre-emption was not a right which always 
was incident to or arose out of the land. Among the 
Hanafis the right was a personal right. 

l Muhammad Husain v. Niamat-un-nissa, [1897] 1 L. R., 20 All, 88. 

Karim Bakhsh Khan v. Phula Bibi, [1886] 1. L. R, 8 AlL, 102. 

The cases reported in I. L. R, 20 All, 148 and 28 All, 
424, which do not follow the Full Bench case were not — 
correctly decided. 

As to the second point : A custom of pre-emption as to the’ 
existence of which nothing was known was subject to all the 
rules of Mahomedan Law. 

` Chowdhree Brij Lal v. Raja Goor‘Sahat, [1867] N. W. P., 96, F.-B. 
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[BANERJI, J.—But in that very case ney eld that the 
demands were not necessary. | 


The law of pre-emption was taken from the Mahomedan 
Law. Courts had to administer equity. Equity in cases 
where there was no law was to be the Mahomedan Law. 

Bhawani Prasad v. Damru, [1882] L L. R., 5 All, 197, 199. 

A stranger was a person who had no right of pre-emption. 
The question was, when? If Ali Ahmad had no right to 
institute the suit when sale was held, he was a stranger, 


Bhupal Singh v. Mohan Singh, [1897] 1. L. R., 19 All, 324. 
' As to whether a right was a personal right, the Punjab 
courts held against the respondents. 
Fagir Ali Shah v. Ram Kishen, [1907] P. R., No..133, p. 636. 


Abdul Majid, was heard in reply. 
CA. V 


The following judgments were delivered :— 


BANERJI, J. :—This appeal arises out of a'suit for pre-emp- 
tion brought by the appellants Wajid Ali and Ali Ahmad in 
respect of a sale made in favour of the first respondent on 
the 8th of July, 1905. On that date Ali Ahmad, plaintiff, 
was admittedly not a co-sharer in the village. His grand- 
father, Bakht Ali, was alive at the time and owneda share 
which after his death devolved on Ali Ahmad by right 
of inheritance before the institution of the suit. It is by 
virtue of the ownership of this share that Ali Ahmad claims 
pre-emption. Those being the facts, two questions arises 
for consideration: first, whether Ali Ahmad has a right of 
pre-emption, he being a person who was not a co-sharer in the 
village at the date of the sale but became a co-sharer by right 
of inheritance before the institution of the suit; and second, 
whether Wajid Ali by associating Ali Ahmad with himself 
in bringing the suit, forfeited his own right of pre-emption, if 
he had any? 

As there is a conflict of rulings on the first point, the case 
was referred to a Full Bench. In Muhammad Yusuf Ali 
Khan v. Dal Kuar (*), it was held that in a case not governed 
by the Muhammedan Law a person who was not a co-sharer 


(1) [1897]. LL. R., 20 AIL, 148, 
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in the village at the date of the sale but had subsequently 
acquired a share could claim pre-emption. Following this 
ruling it was held in Kaunsilla Kunwar v, Gopal Prasad (*), 


- that the successor by right of-inheritance of a person who | 


had the right of pre-emption at the date of the sale, was’ not 
debarred from suing to enforce that right by the fact that 
his predecessor had not done so, The contrary view was held 
by BURKITT, J. in the unreported case of Kedar Nath v. 
Chunni Lal,(*) decided on roth January 1907, which was also 
a case in which the plaintiff pre-emptor did not own a share 
in the village at the date of-the sale but subsequently acquired 
a share by right of inheritance, The claim of the plaintiff was 
dismissed, In Sheo Narain v. Hira, (4) a Full Bench of five 
Judges held that “ where there is a right of pre-emption under 
the waytb-ul-arg which a share-holder could claim and enforce 
in respect of a sale of property, a person purchasing the said 
share-holder’s interest in the village subsequently to the sale 
can not claim and enforce pre-emption as his vendor might 
have done.” Mr. Abdul Majid, the learned counsel for 
the appellants has conceded that there.is no distinction. 
in principle between the case of a pre-emptor who has 
purchased a. share subsequently to the sale sought to be 
pre-empted and that of one who has acquired-a share 
by right of inheritance. I think it is impossible to draw 
any distinction between the two cases. In the case of 
a pre-emptor who has acquired the pre-emptive tenement 
by purchase the Full Bench ruling is binding on the Court, as 
it has not been reversed by higher authority or dissented 
from by a later Full Bench. Besides, having regard to the 
inconveniences and anomalies referred to in the judgment of. 
MAHMOOD, J., in that case, it cannot be held that a pre-emp- ` 
tor of that description can maintain a claim for pre-emption. 
Similar inconveniences and anomalies would also arise in. 
cases in which the.pre-emptor did not own a share at the- 
date of the sale but subsequently became a co-sharer ‘in the, 
village by right ofinheritance. At the time when'he acquired 
a share the vendee had already become a co-sharer in the vil- 
lage and: therefore the pre-emptor had no priority oyer the 


(2) [1906] L L. Ri, 28 AlL, 424. ` 
(3) S. A. No. 1123 of 1904. - (4) [1885] In L. R., 7 All, 535. 
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vendee and was not entitled to oust him. The rule of pre-emp- 
tion is a rule of substitution, the pre-emptor being substituted 
for the purchaser. The person to be substituted must neces- 
sarily be a person to whom at the time of the sale the pro- 
perty should have been offered for purchase and who was 
entitled to take the place of the purchaser. In the present 
case the custom recorded in the way7b-ul-ara is to the effect 
that if a co-sharer sells his share the different classes of per- 
sons mentioned in that document would in their order have a 
preferential right to purchase, and the property should be 
sold-to them. This requirement cotild not be fulfilled unless 
at the date of the sale persons answering to the description 
of those mentioned were in existence. It follows that a per- 
son who had no right of pre-emption at the date of the sale 
but acquired a right subsequently to the sale is not entitled 
to claim pre-emption in respect of it. It is urged, that the 
right of pre-emption is a right running with the land and, 
therefore, whoever acquires the land, acquires the right of 
pre-emption, As to this argument, it may be observed in 
the first place, that in every case of pre-emption’ under a 
custom entered in the wazzb-ul-ars the right does not arise 
from the ownership of land, for example, where a brother 
or other relative who is not a co-sharer has the right to pre- 
empt. In the next place, it seems to me that when we talk 
of pre-emption running with the land what is meant is that 
the land soldis subject to the right of pre-emption of a per- 
son who has such right at the date of the transfer in respect of 
which the right is claimed. It does not follow that the right 
devolves by inheritance. As has been already stated, a Full 
Bench of this Court has held that the right does not pass to 
a purchaser from the person who possessed it. In my 
opinion the- principle which applies in the case of a pur- 
chaser equally applies in the case of devolution of interest 
by inheritance. We must therefore hold that a person who 
had no right of pre-emption at the date of the transfer in 

question cannot acquire that right by reason of his subse- 
quently inheriting the property of the person who had 
the right, but did not seek to enforce it. As the appellant, 
Ali Ahmad had no right of pre-emption when the property 
in suit. was sold, he is not entitled to claim pre-emption in 
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respect of that sale—and his suit has in my opinion been 
rightly dismissed. . 


The second question as to the forfeiture of the right of the 


.other plaintiff, if he had any, is not free from difficulty, It has 


been consistently held in this Court that a’ person having the 


tight of pre-emption, who associates with himself a’ stranger 


to the village thereby forfeits his own right of pre-emption. 


. The reason for the rule is that by joining a stranger he seeks 


to do that which it is the object of his suit to prevent, and 
thus attempts to violate the pre-emptive right, see BAupal 
Singh v. Mohan Singh(*). Under the principles of justice, equity 
and good conscience which we have to administer in cases of 
pre-emption, this rule would certainly apply in cases in which 
the person joined in the suit is a stranger to the co-parcenary 
body and has no co-parcenary interest or has only a defeasible 
interest. The question, however. is-whether it should be 
applied in a case in which the person associated is a member 
of the co-parcenary body and has a complete and indefeasible 


_ interest as co-sharer, but does not possess the right of pre- 


emption. In my judgment. the rule should not be applied 
in such a case. I do not think that any hard and fast rule 
should be laid down and it seems to me that each case should 
be judged with reference to its own peculiar circumstances. 
The word stranger has, no doubt been held to be a correlative 
to the word ‘pre-emptor’ and to denote a person who has no 
right of pre-emption. But there is no legislative enactment 
or any other direct provision of law which lays down that the 
association of a ‘stranger’ with a pre-emptor entails a for- 
feiture of the right of the latter. The forfeiture has been held 
to be incurred either on the ground of estoppel, as in the case 
cited above, or on the ground of equitable acquiescence, as 
held in Bhawant Prasad v, Damru(?), The object of pre- 
emption is to exclude from the co-parcenary body a person 
who does not belong to that body and is entirely outside it 
and is in that sense a stranger. In almost all the cases in 
which it was held that a person possessing the right of pre- 
emption forfeits it by joining a ‘stranger, the person joined 
was a stranger to the co-parcenary body and a total outsider. 
The particular question before us does not appear to have 


(1) [1897] L L. R, 19 All 324. (2) [1882] 1 L. R, 5 All, 197. 
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been decided in any of the cases to which our attention has 
been invited. Having regard to the object of pre-emption 
the joining -of a person, who at the time of the institution 
of the suit, is as much a co-sharer as any one else cannot, 
‘as it seems to me, be regarded as an attempt to defeat 
that object and to violate the rule of pre-emption. I 
fail to see on what equitable principle it can be held 
that a plaintiff who possesses the right of pre-emption for- 
feits itin a case like this. In Chhotu v. Husain Baksh, (*) 
it was held that the mere joining by a person having a right 
of pre-emption, of persons who have an equal right of pre- 
emption but have not qualified themselves according to the 
Muhammedan Law to enforce it, and who are not strangers, 
will not disentitle the person entitled to maintain a suit for 
pre-emption, if he had sued alone, from maintaining a suit 
brought by him so far as he himself is concerned. In that 
case pre-emption was claimed by several persons one of 
whom, Chhotu only, had performed the preliminary demands 
required by Muhammedan Law. The other plaintiffs were 
persons who, if they had complied with the requirements of 
that Law, would have been entitled to maintain a suit for pre- 
emption, Those plaintiffs therefore, had no right of pre- 
emption. The learned Judges, EDGE, C. J., and AIKMAN, J., 
held that Chhotu had not forfeited his right of pre-emption 
.by joining with him the other plaintiffs in bringing the suit. 
That was, no doubt, a case under the Muhammedan Law, but 
the principle laid down is equally applicable to all suits for 
pre-emption, whether brought under that law or not. This 
‘ruling therefore, supports the view that a person having a 
‘right of pre-emption does not forfeit it by associating with 
-hingself a person who is a member of the co-parcenary body- 
-but does not possess the right of pre-emption. If the plaintiff. 
‘Wajid Alt has the right of pre-emption he has not, in my 
opinion, lost that right by joining with him the other 
„plaintif Ali Ahmad and the court below was wrong in dis- 
‘missing his claim without trying the other questions raised 
in this appeal in that court. -I would remand the case for the 
trial of those questions but. would dismiss the appeal and 
claim of Ali Ahmad, plaintiff. 


5 (1) [1893] 13 A W. N. p. 25, 
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RICHARDS, J. :—This appeal arises out ofa suit for pre-emp- 
tion. The plaintiffs base their claim on a custom prevailing 
in the village. The evidence of such custom is an extract from 
the waytb-ud-arz, which is to the effect that if any co-sharers 
wished to transfer his shares the first right of purchase should 
be with a co-sharer descended from the same ancestor, next 
with a co-sharer in the patt? and next with a co-sharer in the 
thok. Itis to be assumed for the purpose of this appeal that - 
the plaintiff Wajid Ali was a co-sharer at the time of the sale 
and at the institution of the suit. The plaintiff Ali Ahmad was 
not a co-sharer at the time-of the sale but his grandfather 
was aco-sharer, Ali Ahmad succeeded his grandfather and 
was a co-sharer when the suit was instituted. The defendant 
vendee isa stranger. It was contended on behalf of the 
defendant, that Ali Ahmad had no right to pre-empt and that 
Wajid Ali (assuming he hada right to pre-empt) lost his 
right to a decree by associating himself inthe suit with Ali 
Ahmad. This argument found favour with the court below 
and the suit was dismissed. Hence the present appeal. 


The respondents rely on the ruling of this Court in the case 
of Sheo Narain v. Hira. It was held in that case that a per- 
son purchasing from a co-sharer, who had a right of pre-emp- 
tion, could not maintain a suit to enforce the right of pre- 
emption, which his vendor had at the date of the sale. The 
ruling is a very unsatisfactory one. It was a decision of five 
Judges but no reasons are given for the decision by any of 
the Judges save MAHMOOD, J. The Chief. Justice (SIR W., 
COMER PETHERAM), simply says: “In my opinion the ques- 
tion referred should be answered in the negative.” OLDFIELD 
BRODHURST and DUTHOIT J J., concurred, and then MAHMOOD, 
J., proceeds to give his judgment and his reasons, The 
other members of the Court do not say that they concur in 
the reasons given by MAHMOOD, J, and we are left in the 
dark as to whether or not the rest of the Court concurred in 
the reasons give by MAHMOOD, J. 


The reasons given by MAHMOOD, J. for his decision are, first, 
that under the Muhammedan Law a vendee from a person 
who had a right of pre-emption cannot maintain a suit for 


pre-emption, and second, that in pre-emption cases the rules 
of Muhammedan.Law must be applied by analogy even 
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where the. right is claimed under customary law and not’ 
under the Muhammedan Law. 


With all respect to the learned Judge, I cannot agree in 
his second proposition ; I will grant for the purpose of argu- 
ment that the customs of pre-emption found in these Pro- 
vinces owe their origin to the Muhammedan Law of pre-emp- 
tion. I do not think that it follows, as a general proposition, 
that the analogy of the Muhammedan Law should be applied 
in pre-emption cases arising out of custom. The Muham- 
medan Law ahd the customary law found in these provinces 
are widely different. The instances of pre-emption under 
the Muhammedan Law found in the books are mostly 
in respect of houses, small plots of land and the appurtenances 
of houses. The customary law in these Provinces for the 
most part relates not to houses or their appurtenances but to 
zamindari rights in villages. Muhammedan Law (speaking 
generally) applies to one class of property, the customary law 
to a very different class of property. The Muhammedan Law, 
while it recognises pre-emption, has introduced all kinds of 
technical devices to defeat it and render it nugatory, The 
customary law on the other hand has extended the doctrine. 
The customs vary considerably in different villages and so far 
as zamindari property is concerned bear very little resemblance 
to the Muhammedan Law of pre-emption. I may give one ex- 
ample of the devices introduced by Muhammedan Law. A 
Shafee who receives a letter which either in the beginning or 
in the middle apprises him of the circumstances of his Shafa, 
if he read it on to the end, his right of Safa is thereby in- 
validated (Hamilton: Hedaya Vol. III section XXXVIII Ch, 
11). Where will such a condition be found in a custom pre- 
vailing in a village in these Provinces. Sometimes, no 
doubt, a rule of the Muhammedan Law may be applied in a 
pre-emption case arising out of custom but this is because the 
rule is reasonable, just and equitable, apart altogether from 
its being a rule of Mubammedan Law eg., in a case where 
there are two pre-emptors with equal rights, the property ts 
divided. In the present case if we were to adopt the 
reasons of MAHMOOD J, as to the application of Muhammedan 
Law, why should the pre-emptor not be required to prove the 
making of the demands &c required by Muhammedan Law? 
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The custom as proved does not say that demands are 
unnecessary. The Full Bench ruling referred to was a 
case of a vendee of a person having a right of pre-emption. 
There may be reasons for holding that such a vendee cannot 
maintain a suit apart from the analogy of the Muham- 
medan Law. Such a vendee owes his position to the fact 
that his vendor has violated the custom by himself selling 
to a stranger. In the case of a person acquiring title by 
inheritance this objection would not exist. Allowing a 
stranger vendee to maintain a suit in respect of a sale made 
before the vendee acquired title, might also lead toa long 
series of pre-emptive rights and much consequent inconve- 
nience. In the present case the custom, as proved, gives the 
the right to pre-empt as an incident to co-ownership, and I 
think we ought to follow the ruling in Muhammad Yusuf 
Alt Khan v. Dal Kuar (1). The circumstances of that case 
and the present are identical in principle. In each case the 
pre-emptor derived title by inheritance and I think that the 
ruling in 7 All, 535, may be distinguished. 


Asto the second ground, namely, that Wajid Ali has disen- 
titled himself to a decree by reason of having associated himself 
in the suit with Ali Ahmad. Of course, if it be held that Ali 
Ahmad has a right to pre-empt, the question does not arise. 
Assuming that it is held that he has not, I still think that Wajid 
Ali ought not to lose his right. Wajid Ali was not violating the 
custom of pre-emption by associating himself with Ali Ahmad. 
The object of this custom was to exclude a person who was 
not aco-sharer. Ali Ahmad was aco-sharer when the suit 
was brought and therefore there was no violation of the 
custom by the plaintiff Wajid Ali. The only reason for 
denying Wajid Ali a decree under the circumstances of 
the present case would be the required application of 
the rules of the Muhammedan Law of pre-emption by 
analogy. 


I have already given my reasons for thinking that the 
general proposition that the rules of the Muhammedan Law 
are to be applied to the customary law of pre-emption is not 
sound, 


(1) [1897 I. L. R., 20 AIL, 148. 
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TUDBALL, J.—This dppeal arises out of a suit to enforce 
aright of pre-emption in respect of a share in a zamindari, 
brought by the two appellants under a custom alleged to exist 
in the village, as recorded in the wayrb-ul-ars. . This document 
states that when a co-sharer wishes to part with his share 
then the right of purchase lies in his co-sharers in the following 
order. 


(1) Co-sharers who are blood relations. 

(2) Co-sharers of the same patti. 

(3) Co-sharers of the same ¢ho& and of the village. 

In the above order of precedence at the date of sale the 
plaintiff Ali Ahmad was not a co-sharer but the other plaintiff 
Wajid Ali was, . 


Ali Ahmad’s grandfather, however, was aco-sharer on that 
date. He died shortly after it, without having shown whether 
he intended or not to exercise his right of pre-emption. Ali 
Ahmad succeeded to his estate. The suit was brought 
within the period of limitation. 

The two questions for decision on appeal are: 

(1) Whether Ali Ahmad though he was not a co-sharer 
on the date of sale has a right to pre-empt? 

(2) If not, then has Wajid Ali lost his right to pre- 
empt by reason of his having joined Ali Ahmad with himself 
in the suit as a plaintiff. . 

It is assumed for the purposes of this appeal that Ali 
Ahmad’s grandfather and Wajid Ali both bad.a right to 
pre-empt. The difficulty in deciding the first point arises 
from the fact that the decision of this Court reported in I. 
L. R, 20 All, 148 and 28 All. 424, which are in favour 
of the appellants, clash with the decision of Mr. Justice 
BURKITT in S. A. No. 1123 of tg04, decided on roth 
January, 1907, and also apparently with the principle of 
the ruling of the Full Bench in Sheo Narain v. Hira (1). 

In the case Muhammad Yusuf Al: Khan v. Dal Kuar, 
(2) the pre-emptor was the daughter .of a Hindu widow 
in whose favour the widow had relinquished. her own life- 


éstate, the sale, to pre-empt which the suit had been brought, . 


having taken place during the widow’s tenure. 
(1) [1885] ILL. R, 7 All, 535 (2) [1897] L L. K., 20 All. , 148. 
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In Kaunstlla v. Gopal Prasad, (1) that reported in 28 All, 
424, the widow of a Hindu who had succeeded to her hus- 
band’s estate subsequently to the sale which was the bone of 
contention in that suit In the Full Bench case of Sheo 
Narain v. Hira?) the person who sought to pre-empt was one 
who himself a stranger to the co-parcenary body at the date 
of sale, had subsequently become a member thereof by, pur- 
chasing a share from a co-sharer, 


It will thus be seen that the circumstances of the three suits 
were not alike, though those of the first and the last were similar 
to this extent that there had been a voluntary transfer inter- 
vivos in each. In Muhaminad Yusuf v. Dal Kuar(?), the Full 
Bench case was considered but distinguished. In Kasnzstla 
Kuar v, Gopal Prasad, (*) the decisions reported in 20 All, 148 
was considered, but no mention of the Full Bench ruling is to 
be found in the judgment. In the latter we find therein the 
following expression of opinion : “The right of pre-emption is 
a right which is incident to or arises out of the ownership of 
land and it seems to us that the persons for the time being en- 
titled to the land to which the right is incident may exercise the 
right so long as it is not barred by limitation or by conduct 
or circumstances which would render it inequitable on their 
part to enforce the right. We think that so long as the 
right is not barred by Limitation or by any matter which 
would render it inequitable to enforce it, the owner of the 
property in respect of which the right to pre-empt exists 
can maintain a suit for pre-emption, notwithstanding that 
he was not the owner at the date on which the cause of action 
accrued.” On the other hand, in the Full Bench ruling in 
Sheo Narain v. Hirax?) MAHMOOD, J. after stating that the 
Muhammedan Law must be applied, by analogy, in cases 
where the right of pre-emption is based on custom recorded in 
wajtb-ul-are, added “ Under that Law, when the ownership of 
the pre-emptive tenement is transferred or devolves by act of 
parties or by operation of law, the transfer or devolution passes 
the right of pre-emption to the person in whose favour the trans- 
fer or devolution takes place, but the rule is essentially subject . 
co the proviso that such person can not enforce pre-emption 


(1) [1906] 1. L.a, R. 28 All, 424. (2) [1885] I. L. R., 7 AlL, 535. 
. 3) [1897] I. L. R, 20 All, 148, 
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in respect of any sale which took place before such transfer 
or devolution. This rule must also apply to the present case.” 


The reason why although the right of pre-emption 
runs with the land—the plaintiff “in this case” cannot be 
allowed to enforce it, is that to rule otherwise would in effect 
be to allow a “stranger? to oust one who was not a stranger 
“at the time of the sale.” MAHMOOD J., then goes on to 
point out that in the case then before him, to allow the 
plaintiff the 2nd vendee, to pre-empt would lead to an 
absurdity and certain inconveniences, If in the case of 
Kaunsilla Kuar v. Gopal Prasad, it was intended to lay 
down the broad rule, that every transfer of a co-sharer’s 
share, even a sale to a stranger, passes with it a right to 
pre-empt, in the case of a share which has previously been 
transferred to another stranger by another co-sharer, then - I 
cannot agree. The object of pre-emption is to prevent the 
introduction of a stranger into the co-parcenary body. If a 
co-sharer transfers his share to a stranger then he jis doing 
the very wrong, to prevent which the right exists and I 
can see no equity in granting to this 2nd stranger the 
right to pre-empt, in the case of another stranger who had 
entered theco-parcenary before he did. In this case the 
rule of Muhammedan Law is consistent with justicé, equity 
and good conscience. But I do not think that the learned 
Chief Justice intended to lay down any such broad 
rule. The case before him was one in which property 
had passed by operation of law and not by a transfer 
inter vivos; and the decision is an authority simply for what 
it decided, vss., that in such a case the heir who inherits has 
a right to pre-empt the sale which took place before the 
estate vested in him, Equally so, the Full Bench decision 
in Saco Narain v. Hira, is only an authority for the rule that 
a person purchasing a share-holder’s interest in the village 
subsequently to another sale cannot claim and enforce pre- 
emption as his vendor might have done. The other Judges 
who constituted the Full Bench gave no reasons, but the 
ruling is. binding on us, so far as it goes, as it has not been 
overruled. 

Moreover, it isin my opinion correct. If a co-sharer, 
who has a right to maintain a suit for pre-emption, instead 
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of so doing, does himself transfer to a stranger and thus 
commit the same wrong, he must be deemed to have relin- 
guished or forfeited his right. To hold that he can pass it 
onto a second stranger would be inequitable. In such a 
case I have already said the Muhammedan Law on ee subject 
is consonant with equity and justice. 


-. 


On the other hand, to apply the rule of Muhammedan 
Law, in the case of a devolution by operation of Law, would 
be also inequitable and unjust. In this respect I would point 


‘out that the rule in the case of inheritance is not the 


same in the three Schools of Muhammedan Law (Hanafi, 
Shafi, Shia), It is only in the Hanafi School that the 
rule is enforced. The analogy of Muhammedan Law more- 
over can only be applied to cases of custom under a wajib- 
ul-arg. where it is not repugnant to the principles of equity, 
justice .and good conscience. In the Full Bench ruling 
MAHMOOD J., applied it to the case of a transfer by sale toa 
stranger, I do not think that he can be said to have held 
that it should be applied even in the case of “inheritance 
of a share by an heir.” In equity and justice, there is clear- 
ly no reason that an heir who inherits a share should not pre- 
empt in the case of a sale which took place before the estate 
vested in him. None ofthose inconveniences or absurdities 
which MAHMOOD J., pointed out could arise in such a case. 
J can see no reason to apply the arbitrary and inequitable 
rule of the Hanifi School of Mubammedan Law... The Full 
Bench ruling in Sheo Narain v. Hira cannot apply to the 
present case; whereas the ruling in Kaunsilla Kuar v, Gopal 
Prasad, does cover it. I would however point out that the 
right of pre-emption based on custom is not always a right 
which is incident to or arises out of the ownership of land. 
In many cases the custom gives the right to a blood relation 
independently of the question as to whether he is a co-sharer 
or not. In every case one must look to the special circums- 
tances thereof and decide it with the aid of the principles 
of justice and equity, .In-the present case which is based 
on custom and not Muhammedan Law, there is nothing 
inequitable in allowing Ali Ahmad to enforce the right 
which accrued to his grandfather. He has. entered the 
co-parcenary body and has an indefeasable right to his share. 
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He is not a stranger in the sense in which the ordinary co- 
sharer in a village understands the word. By allowing him 
to pre-empt, the court is not doing injustice to any body. 
No suit for pre-emption can lie against him in respect to 
the share inherited by him. I therefore hold that he has 
a right to maintain the present suit. -The next point is 
that if Ali Ahmad has no right to maintain the present suit, 
has Wajid Ali forfeited his right to do so, by reason of his 
having joined the former with himself in the suit? The 
decision of this point depends on the definition of the word 
“stranger” to be applied. Attention has been called to several 
rulings in which the word, “stranger” has been defined as one 
who has not a right to pre-empt. This is the definition 
of the word according to Muhammedan Law Vide Fida Ali 
v. Musaffar Alt (*). 


In Bhawani Prasad v. Damru, (°) the plaintiff who had a 


preferential right to pre-empt joined with himself, two per- _ 


sons who had not such a preferential right and his suit was. 
rejected on the ground that he had joined with himself 
“strangers.” The rule therein laid down by MAHMOOD J., 
is that a person can not claim a right which he has himself 
violated nor can he be allowed to complain of an injury in 
which he has himself aquiesced. In Bhopal Singh v. Mohan 
Singh, (*) the word stranger was defined as a person who has 
not a right of pre-emption, reference being made to the case 
of Fida Alt v. Musaffar Alt, noted above. But in this case 
the stranger was a true “stranger,” he not having a share in 
the mahal. The present question which is now before us was 
not before the court in that case. 


But in Chotu v, Husain Baksh,(*)the circumstances were 
very similar to those which are now under consideration. The 
claim in that suit was actually based on Muhammedan Law. 
Certain persons had an equal right with the plaintiff to 
pre-empt but had not qualified themselves according 
to Muhammedan Law, to enforce it. They were not stran- 
gers to the co-parcenary body but had merely failed to comp- 
ly with the technical rules of Muhammedan Law relating 
to demand. It was held that the plaintiff had not forfeited 

(1) [1882] 1. L. R. 5. All, 65, (2) [1882] 5 I. L. R, AlL, 197, 

(3) [1897] L L. R, 19 All 324, (4) [1893] A. W. N. 25, 

124 


WAJID Aul 
Ve 
SHABAN: 


Tuaball, J. 


CIVIL. 
1909. 
WAJID AL! 
V. 
SHABAN, 


Tudball J. 





964 HIGH COURT. [A. Lf. R. 
his right because he had joined them with himself‘in his 
suit. The decision seems to me to be contrary to Muham- 
medan Law. But the present case is not one based on 
Muhammedan Law. Ali Ahmad on the date of suit was 
a member of the co-parcenary body and had an indefeasible 
right to the share which he held. Wajid Ali is not attemp- 
ting to introduce an outsider by joining Ali Ahmad with 
himself. He is not committing the wrong which he him- 
self is seeking to prevent. Again-applying the principles 
of equity, justice and good conscience, I can see no reason 
why his suit should be defeated merely because Ali Ahmad 
has no right to pre-empt. In cases where the right to pre- 
empt is based on custom, by a “stranger” is understood one 
who has no share in the mahal concerned. For the purposes 
of this appeal it is assumed that Ali Ahmad’s grandfather 
(his predeécessor-in-title) had a right to pre-empt as against 
the vendee; Ali Ahmad has taken his place in the co-parcen- 
ary body. He cari not I think be held to be a stranger 
to that body merely because his grandfather's right to pre- 
empt in the present case has not come down to him. The 
case is one in which the definition of Muhammedan Law 
should not be applied as it is not in the circumstances con- 
sistent with the principles of equity, justice and good consci- 
ence. [I would therefore hold that Wajid Ali’s suit can not 
be defeated merely because he has joined Ali Ahmad with 
him in this suit. I would therefore admit this appeal and 
set aside the decree of the lower court. 


By THE COURT.—In accordance with the judgment of 
the majority of the Bench the appeal is allowed, the decree 
of the court below is set aside and the case is remanded 
to that court wnder the provisions of. order 41 rule 23 of 
the Code of Civil procedure, with directions to readmit it 
under its original number in the register and dispose of it 
according to law. Costs here and hitherto will follow the 
event. The Costs of this Court will include fees on the 
higher scale. 


x. Appeal decreed. 
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FULL BENCH. 


peeve errr tate 


DARYAO SINGH 
Versus 
BHARAT SINGH AND OTHERS* 


Suit for pre-emption on sale of egutty of vedemplion—Property in 
possession of usufructuary mortgagee— Possession not claimed—Court 
Fees Act (No. VII of 1870), sectioh 7, para. 6. 


The plaintiff sued to pre-empt a sale of the equity of redémption in 
certain property in the possession of mortgagees with whom the property 
was usufructuarily mortgaged for Rs. 79,000, The plaintiff alleged 
that the consideration for the sale he sought to pre-empt was Rs. 5,000 
and he paid ad valorem fees ‘on such amount. The first court asked 
the plaintiff, to make good the deficiency of Rs. 975 in the court fees, which 
was paid by the plaintiff but the first court dismissed the suit on the author- 
ity of Jainti Prasad v. Bechoo, i. L. R, 15 AlL; 65, as there was 
nota properly stamped plaint presented within the period of. limitation. 
The plaintiff appealed to the District Judge and again paid ad 
valorem court fees on Rs. 5,000. He was again asked to make 
good the deficiency, butas he did not, his appeal was dismissed. The 
plaintiff preferred a’ second appeal on the ground that as the sub- 
ject matter of sale was only the equity of redemption, the plaintiff was 
right in paying an ad valorem fee with reference to the value he put 
upon it. ; 
~ Held, by the Full Bench, that court fees should be paid upon the 
value of the Jand computed in accordance with section 7, para, 5, of 
Act VII of 1870.. Ram Raj v. Girnandan, 1. L. R, 15 All, 63, referred to. 


SECOND APPEAL against the decree of Louis Stuart Esq., 
District Judge of Meerut, confirming the decree of. Soti 
Raghubans Lal, Subordinate Judge, Meerut. 


On the 5th December, 1906, the defendants 1 and 2'sold their 
equity of redemption in certain property to the other’ défen- 
dants for Rs. 20,000, The same property was usufractuarily 
mortgaged to one Ilahi Buksh for Rs. 79,050 0n 19th June, £877. 
The plaintiff sued on 5th December, 1907 to pre-empt ‘the sale 
of the 3rd December, 1906 and alleged that the true ‘sale 
consideration was Rs. 5,000. He did not claim posséssion 
of the property, and paid an ad valorem court’ fee of Rs. 274 

i ° S, A. No, gto of 1908, 


CIVIL 
1909. 
July 33, 
KNOX, pole 


RICHARDS, J. 
ALSTON, J. 


DARYAO SINGH 
Wr 


BHARAT SINGH, 


906 HIGH COURT, (ALJ. K. 


on Rs, 5,000. The first court being of opinion that the 
court fee should be paid in accordance with the provisions of 
section 7, paragraphs 5 and 6, of Act VII of 1870, ordered the 
plaintiff to make good the deficiency of Rs. 975 on or before 19th 
December, 1907. The deficiency was made good, but the first 
court on the authority of Jainti Prasad v, Bechoo, (1) dismissed 
the suit on the ground that there was no properly stamped 
plaint presented within the period of limitation. The plaintiff 
appealed and again paid court fees ad valorem on Rs. 5,000 
only. The District Judge on 24th July, 1908, passed an order 
directing the plaintiff to make good the deficiency of Rs. 975 
on or before 1oth August, 1908, and the plaintiff having failed 
to do so he dismissed the appeal.’ The plaintiff presented a 
second appeal on the ground that the memorandum of appeal 


was sufficiently stamped, as the subject-matter of the suit being 


only the equity of redemption which had been sold, the 


plaintiff was right in paying an ad va/orem fee with re- 


ference to the value which he put upon it. 


‘The appeal first came up before RICHARDS and ALSTON, J J., 
who on account of the importance of the question raised, 


referred the point to the Full Bench. 


Peary Lal Banerji, (with him Satish Chandra Banerji) 
for the appellant, contended that this suit differed effectually 
from that class of pre-emption suits in which the pre-emptor in 


seeking to enforce his right of pre-emption, sued for posses- 


sion of the land itself. Here the pre-emptor only wanted to 


be su bstituted for the vendee, who held the equity of 


redemption in his hands. 

= The legislature when it enacted the Court Fees Act, 
VII of 1870, only contemplated suits for pre-emption in which 
the .pre-emptor claimed possession of the land itself. Provi- 
sion was made in this Act only for such suits as had been 
provided for in the Limitation Act. In the Limitation Act, IX 
of 1871, art, 10, and Act XIV of 1859, section I, clause (1), the 


legislature only contemplated suits for pre-emption where 
the “ purchaser at the sale sought to be impeached takes 


actual possession.” It was not till the year 1877 that the 
legislature by Act XV of 1877, provided for suits for pre- 


(1) [1892] I. L. R, 15 All, 65. 
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emption, “where the subject of the sale does not admit of 
physical possession.” It was thus clear that this particular 
class of suits was not in the contemplation of the legislature 
when the Court Fees Act was enacted and that therefore there 
was no direct provision for it. 


Moreover section 7, paragraph 6, of Act VII of 1870 
did not enact that irrespective of the nature of the interest 
in the land claimed, in all cases court fee should be calculated 
upon the value of the land itself where the right of pre- 
emption was claimed in respect of an “interest in the land” 
only. Court fees should be levied upon the value of “that 
interest” and not upon the value of the land itself. The 
value would only be required to be computed in accordance 
with. paragraph 5 when pre-emption was claimed in respect of 
the land itself and possession was sought. Here an “interest 
in the. land”, was sought to be pre-empted and it was the 
value of that “interest in the land” upon which court fees 
had to be paid. As no special mode of the computation of 
such ‘interest in the land’ had been provided for, an ad valorem 
court fee should be paid upon the market-value of that 
“interest in the land” according to art. I, schedule 7, of the 
Act. Moreover section 7, para. 5, only enacted that in “suits for 
possession of the land”, court fees should be paid according 
to the value of the subject-matter. If the subject-matter was 
only an “interest in the land” and not the “land itself” court 
fees should be paid upon the value of “such interest” only. 


He cited 

Ram Raj Tewari v. Girnandan Bhagat, [1892] I. L.R., 15 All, 63. 

Radha Prasad Singh vw. Pethat Ojah, [1893] I. L. R., 15 All, 363. 

It was held that in a suit for possession by a landlord 
against a fixed rate tenant, court fees should be paid 


not on the value of the land itself but on the value of the 
tenant’s right in the land. 


The legislature adopted the view of this court that the 
fees should be levied on the value of the tenant’s rights and 
merely provided a means for the computation of the value. 


He cited , 
Haidar Khan v, Ali Akbar.Kkan, 18 Punjab Record, 1897. 
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He further submitted that the leading principle of taxa- 
tion was that the amount of court fees levied'should have 
relation to the amount of relief sought. The party claiming 
the assistance of the State should pay a tax only upon the 
nature ofthe interest he claimed and the relief he sought. 


Fiscal enactments should be construed in favour of the 
suitor and if a literal interpretation lead to hardship and 
anomalies such interpretation ought to be avoided. 


He cited 

Amanat Begum v. Bhajan Lal, [1886] I. L. R., 8 All., 438, F. B. 

In the matter of Sheikh Magbul Ahmed, [1909] 6 A. L. J. R., 265. 

Maxwell: Interpretation of Statutes, ed. 3, pp. 319, 351, 353- 

Nihal Chand (with him Ghulam Mujtaba) for the respon- 
dents, submitted that the language of section 7, cl. VI of 
the Court Fees Act was very clear and there was no ambi- 
guity, The section nowhere indicated that it was limited 
to suits in which immediate possession was claimed. It 
applied to all “suits to enforce pre-emption.” He then with 
the permission of the court read an extract from the pro- 
ceedings of the Legislative Council, 12th March, 1870, 


There was no provision in the Act for the calculation of 
court fees as suggested by the appellant ; therefore the court 
fee should be calculated as laid down in section 7, para. 6, on 
the value of the land computed in accordance with para. 5 of the 
same section. There was absolutely no justification for the 
addition of such words as “interestinto a quality land.” The 
word “market value” in section 7, para. 3 (d), meant the value of 
the land itself, irrespective of any incumbrance that might be on 
it. Iñ a suit for possession of land, if it is incumbered, the amount 
of the mortgage will be taken into consideration, but the land 
itself will be valued in accordance with section 7, para. 5, and 
court fees paid on it. Moreover tf the appellant’s contention 
be correct, the Court would have to investigate for purposes of 
court fee whether any land, possession of which was claimed, 
was really mortgaged and if so, what the amount due upon 
it was. If a person in possession of property which was heavily 
incumbered was ousted by a trespasser and it appeared that 
the amount due upon the incumbrances was more than the 
value of the property itself, it could not be suggested that no 


Sar 
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court fees ought to be paid. The valuation for purposes of 
court fees and for purposes of jurisdiction should not be 
confounded. 


He read sections 3, 4 and 8 of the Suits Valuation Act, VII 
of 1887. 


If there was any hardship, it was for the legislature to re- 
move that. The Court could not go béyond the law as enacted. 


In the course of the argument he cited 

Hafiz Ahmed v. Sobha Ram, (1884) I. L. R., 6 All, 488. 
Peary Lal Banerji was heard in reply. 

The judgment of the Court was delivered by 


RICHARDS, J.—The question which has been referred to 
this Bench is “what is the proper Court fee in a pre-emption 
suit, when the property in respect of which pre-emption is 
claimed is already subject to a usufructuary mortgage, which 
the pre-emptor does not seek to disturb.” 


The material facts are shortly as follow: The plaintiff 
claimed to pre-empt a sale of the equity of redemption in 
certain property. The sale was made on the 3rd Decem- 
ber, 1906 by the defendants r and 2 to the other defendants, 
The sale consideration as stated in the deed was Rs. 20,000, 
but the plaintiff alleged that the real consideration was Rs, 
5,000. The property was mortgaged in 1877 by way of 
usufructuary mortgage, to secure Rs.79,000, The plaintiff 
does nat seek possession ofthe land. He admits that pos- 
session must remain in the hands of the usufructuary mortga- 
gee until the mortgage is redeemed. NHecame into Court 
seeking merely to enforce his right to pre-empt the equity 
of redemption. He paid a court fee of Rs, 275, which was 
‘calculated upon Rs. 5,000, at which he valued his suit. The 
court of first instance held that the plaintiff must pay a 
court fee valued upon the land itself, according to the provi- 
sions of Sec. 7, para 5 ‘of the Court fees Act, VII of 1870, 
_ The consequence was that the plaintiff paid an additiona! 
Court fee of Rs. 973. Having paid this sum, his suit was 
dismissed by the first court, on the ground that the plaint 
was not properly stamped when presented; and the proper 
court fee having been paid after the expiry of the period 
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of limitation, the suit was barred. The plaintiff appealed 
and only. paid a Court fee upon Rs. 5,000. A second appeal 
was subsequently presented to the High Court which is 

still pending. The only question before this Bench is the 

question above mentioned, vs, what is the proper court 
fee having regard to the nature of the suit. The plain- 

tiff contends it is not equitable that he should be com- 
pelled to pay the same court fee when he seeks only to 
enforce his right of pre-emption in respect of the equity of 
redemption as he would have to pay ifhe were seeking pos- 
session of the land by right of pre-emption freed and dis- 
charged of all incumbrances. It has been pointed out that 

the real value of what the plaintiff seeks to pre-empt is Rs. 

3,000, while the land freed and discharged from incum- 
brances is probably worth near Rs. 1,00,000. A ruling was 
cited to us, vs. Ram Raj Tewari v. Girnandan Bhagat (*). 
That wasa suit for possession by a landlord against a fixed 
rate tenant on the allegation that the tenant defendant had 
broken some of the conditions of the tenancy and that the 
plaintiff was therefore entitled to possession. The suit was 
clearly a suit coming under section 7, para. 5, of the Court Fees 
Act. A Bench of 2 Judges held that the mode of valuation, 
provided by the 5th para. of Sec. 7, was inapplicable and 

allowed a Court Fee to be paid upon the value of the in- 
terest which the plaintiff was seeking to recover, vês., the 
tenancy. It is clear the court felt the difficulty of charging the 
plaintiff the same court fee, when merely seeking to evict the 
tenant as would be charged if full proprietary right was claimed. 
An amendment has been introduced by Act V of 1905, 
providing expressly for cases in whicha landlord seeks to 
recover possession from the tenant and the Court Fee payable 
has been greatly reduced ; but so far as suits for pre-emption are 
concerned we still howe ver must look to the provisions of sec- 

tion 7, para. '6,9f the Court Fees Act, in answering the present 
question, “what is the proper fee.” No doubt if any ambi- 
guity exists the Act should be read most favourably to the. 
suitor. The question is: Is there any ambiguity? Section 

7, para. 6, deals with suits to enforce a right of pre-emption. 
It clearly and expressly says that the Court Fee is to be 
“ according to the value of the land, house or garden, in 

(1) [1892] L L. R, 35 All, 63, 
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respect of which the right is claimed.” It does not say that 
the Court Fee is to be according to the value of the interest 
in the property pre-empted. It is to be according to the 
value of the land “in respect of which the right is claimed.” 
In the present case the right cf pre-emption is claimed 
unquestionably in respect of the entire land, subject though 
it be to the mortgage of 1877. Para. 6 goes on to say that 
the value of such land, house or garden, is to be computed 
in the manner provided by para. 5. It is said that this 
operates very hardly upon the present plaintiff. This is 
no doubt true but it seems to us that the hardship in 
his case is no greater than the hardship to a plaintiff who 
seeks to recover possession of immoveable property, subject 
to incumbrances. Take for example, a suit between two 
persons, rival claimants to the estate of a deceased owner, 
the property being subject to incumbrances which both 
parties admit to be due and binding upon them. It has not 
been contended that in such a suit, the plaintif would not be 
obliged to pay a Court Fee on the value of the land without 
any allowance or credit being given for the encumbrances. 
It may be that there is reason for amendment of the Court 
Fees Act. We think that the provisions of the Act are free 
from all doubt and ambiguity and that the Court Fee must be 
assessed according to the provisions of section 7, para. 6, upon 
the value of the property, computed in accordance with section 
7, para. 5. 
This is our answer to the reference. 


The case was then laid before the Bench which had made 


the reference, when the following judgment of the court was 
deliverd by 


RICHARDS, J.—Having regard to the Full Bench decision 
on the question referred, the appeal is dismissed with costs 
including fees on the higher scale. 


P, L. B. Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), section 135, cl. (2)— Returning 
from court—Privilege of exemption from arresi— How far applicable 
—Arvest in execution of a decree—A ppeal. 


The respondent obtained an ev parfe decree against the appellants 
at Benares. The appellants made an application to have the decree 
set aside. They being residents of Bombay came from that place to 
Benares to look after their case. They put up ata Dak Bungalow, and 
attended the court on the 27th of March, 1909. Their application to set 
aside the decree was dismissed. They came back to the Dak Bungalow 
and thence proceeded to the Railway Station. They took tickets for 
Allahabad and were seated in the train, when they were arrested in exe- 
cution of the decree. eid, under the circumstances they could not be 
said to be returning from a tribunal within the meaning of section 135 
of the Civil Procedure Code of 1908, and consequently they were nat en- 
titled to exemption from arrest. /# the matter of Siva Bux Savun- 
tharam, t.L.R., 4 Mad, 317, not approved. MWooma Chardn Dhole v- 
Teil, 14 B. L. R., 13, referred to. 


Zeid further that an order directing the arrest and imprisonment 
of a judyment-debtor in execution of a decree is appealable. 


EXECUTION FIRST APPEAL against the order of Shaikh 
Maula Bakhsh, Subordinate Judge of Benares. 


An eaparte decree was passed against the appellants, who 
are residents of Bombay, by the Subordinate Judge of Benares 
on the 8th of January, 1909. They applied to have it set 
aside, and the application was heard on the 22nd of March, 
1909. They came up to Benares from Bombay for the pur- 
pose of this application and having arrived in the evening of 
the 21st, put up at the Dak Bungalow whence they went to 
court on the next day. Their application was dismissed on 
the same day and they, after leaving the court, returned to 
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he Dak Bungalow. There they packed up their luggage 
and proceeded to the Railway Station, and were seated in 
the train when they were arrested in execution of the ex parte 
decree which they had that day failed to get set aside. The 
Subordinate Judge found on the evidence that they had 
tickets to Allahabad when arrested. They preferred objec- 
. tions to the order of arrest and contended that the arrest was 
contrary to the provisions of section 135, cl. (2) of the Civil 
Procedure Code (Act V of 1908). The Subordinate Judge 
disallowed their objections, and they appealed to the High 
Court against that order. 


Tey Bahadur Sapru, for the respondent, raised a ‘prelimi- 
nary objection that no appeal lies from the order complained 
of, as cl. (4) of section 104 of the Code of Civil Procedure (Act 
V of 1908) forbids an appeal from an order ‘directing the 
arrest of any person in execution of a decree. 


[BANERJI, J.—The order is one under ‘section 47 and is 
appealable as from a decree., Arrests in execution of a 
decree are excluded by cl. (4) of section 104 because appeals 
from orders of arrest in’ such cases are otherwise provided 
for by the Code, viz., as appeals from decrees.] - 


The preliminary objection was overruled. 


Satish Chandra ‘Banerji, (Satya Chandra Mukerji, with 
him) for the appellants. 


The appellants could not be arrested while returning from 
court to Bombay from which place they had come. Bombay 
is their ordinary place of residence, and the privilege given 
by section 135 continued until they reached there. 


[BANERJI, J.—Section 135 does not say “until they: had 
returned home”, They had already returned to the -Dak 
Bungalow from which place they had proceeded to court 
that morning, and which must be regarded as their tempor- 
ary residence.] ; 


< They’ had not staved at the Dak TER for any length 
of time. - Their stay there was merely for the purpose of 
their case. On return from court they stopped there only to 
pick up their luggage. 
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In the matter of Siva Bux Savuntharam, [1881] L L. R., 4 Mad, 
317 

[TUDBALL, J.—-There was too great an extension of the 
privilege in that case. | 


The protection must be effective. They were bona fide 
returning home to Bombay. 


[BANERH, J.—They had tickets to Allahabad only. ] 


They wished to proceed via, Allahabad for the sake of 
convenience ; they would not forfeit their privilege by do- 
ing 50, . 


In the matter of Soorendro Nath Roy Chowdhry, [1879] iL L. R, 
5 CaL, 106. 


[TupBALL, J—If after giving evidence at Benares a wit- 
ness were to set out for Delhi or Agra for sight-seeing before 
returning home to Bombay, would he be privileged? | 


No, for that would not be reasonable; the test to be 
applied is that of reasonableness. 


Tej Bahadur Sapri, for the respondent. 


The omission of the word “home” or “place of residence” 
in section 135 is deliberate. If the contention of the other 
side were allowed the result would be to reduce the law to 
an absurdity. The object and policy of the section is in the 
interests of justice and extends only so far as the justice of the 
case requires; the section confers no personal privilege. The 
privilege would avail if the judgment-debtor were going direct 
from the court to his home. 


The Section, moreover, contemplates that the matter 
should be pending; in this case the matter had been dis- 


‘posed of. 


[BANERJI, J.—Whether the case remains pending or is 
decided would make no difference in the case of a party or 


witness returning after attendance at court in connection 
with the case. | 


No hard and fast rule as to the extent or duration of the 
privilege can be laid down, with reference to the facts of the 


present case. No case for the exercise of the privilege has 
been made out, 


The, Judgment of the Court was delivered by ` 
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BANERJI, J.—This appeal arises out of proceedings 
relating to the execution of a decree. The facts are briefly 
as follows. The respondent obtained an ex parte decree 
against the appellants on the 8th of January, 1909. The 
appellants applied to the court to set aside the er parte 
decree and to rehear the case. -This matter came up for 
decision on the 27th of March, 1909. The appellants, it 
appears are residents of Bombay. The suit was in the 
court of the Subordinate Judge of Benares. Apparently’ 
for the purpose of looking after their case, the appellants 
proceeded to Benares and thert put up ata Dak Bunga- 
fow, They attended the court on the 27th of March, the 
case was heard and their application was dismissed. They 
left the court, returned to the Dak Bungalow, and thence 
proceeded to the Railway Station. In the meantime the 
decree-holder had applied for execution of the- decree and for 
‘the arrest of his judgment-debtors, warrants were issued and 
the appellants were arrested when actually seated in the train. 
They had, it appears, taken tickets for Allahabad, at least that 
is the finding of the court below on the evidence before it, 
The appellants claimed the privilege granted by section 135 of 
Act No. V of 1908. They pleaded that they were 
exempt from arrest on the ground that they were returning 
from the court to their home. This plea was disallowed 
by the lower court. Hence the present appeal. 


A preliminary objection was taken by the learned advocate 
for the respondent that no appeal lies. He relies upon 
section 104, cl. (4) Civil Procedure Code, Act V of 1908, and 
urges that though an order directing the arrest or detention 
of any person is appealable under that section, the clause 
specially exempts that case where such arrest or detention 
is in execution of a decree, and therefore no appeal lies. The 
reason of the exception in this clause is obvious. An order 
for arrest and detention made in execution ofa decree is 
an order made under sec. 47 of the Code, being an order for 
the execution of the decree. Stich. an order is a decree 
which is appealable under sec. 96 of the Code. It is obvious 
therefore that the exception in clause (6) is entered therein 
because provision is made elsewheré for an appeal from 
an order of arrest in the execution of decree. Section 104 
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CIVIL. only relates to appeals from orders which do not amount 
"1900. to a decree. We therefore overrule the preliminary objec- 
cea, tion. 
ARDESHARFRANJI 
l Y 


KALYAN DAS. Coming to the appeal itself, the learned advocate for the 
—— appellants urges that his clients are entitled to the privilege 
SONET d granted by section 135 of the Code, because they had come 
from their home in Bombay to attend the tribunal in which 
their case was pending and that at the time of their arrest they 
‘were returning home from such tribunal, He quotes the 
ruling, Jn the matter of Siva Bux Savuntharam(1). In that case 
a native of Patna went to Madras on the 24th of October, 
on account of a suit pending in which he was the plaintiff. 
The case was adjourned on the 27th of October for seven 
weeks, He remained in Madras on account of the suit 
and was arrested on the roth of November. KERNAN, J., held 
that under these circumstances the defendant was within 
the principle of privilege as a suitor and discharged him from 
the arrest, In our opinion this was too great an extension 
of the scope of the privilege. The principle on which it is 
‘founded is, that freedom from the fear of arrest encourages 
willing attendance and thus tends to the advancement of 
justice. In our opinion the decision of KERNAN, J., is not one 
which would be warranted by the language of s. 135. It is 
difficult to conceive that in that case the plaintiff was either 
going to, attending, or returning from any tribunal at the time 
of his arrest. That ruling also seems to be inconsistent 
with the decision of PHEAR, J.,in the case of Wooma Charn 
Dhole v. Tetl(?). 


» 


In that case a person having been summoned to Calcutta 
as a witness in a certain case, reached Calcutta before the case 
came on, and while there, he was arrested in execution of a 
decree. At the time-of his arrest he was, as a matter of fact, 
actually returning from the court by a round about way to his 

_place of residence in Calcutta, he having gone to. the court. 
somewhat unnecessarily to find out about the case. It was held 
that he did not come within the privilege. In the present ` 
case the appellants had left the court and had returned to 

(1) [1881] I L. R, 4 Mad., 317. | 
(2) 14 RB. L. R, 13 Appendix, 
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the place where they were staying in Benares; they had 
then left that place and were actually on their way to 
Allahabad which is not their home. In these circumstances 


we cannot hold that they, at the time of arrest, were return- 
ing froma tribunal within the meaning of section 135. In 


this view the appeal fails and we dismiss it with costs. 


In view of the fact that the order of the lower court 
rejecting the appellants’ application to have the er parte 
decree set aside has been reversed by this court on appeal 
and the case has been remanded’ for decision on the merits 
after taking evidence, we think the lower court would exer- 
cise a wise discretion if it stayed execution of the decree, 
pending the disposal of that application. 


B. K. dL cl ppeal dismissed, 


SHAHZADE SINGH 
VETSUS 


MOHAMAD AHMAD ALI KHAN. 


Agra Tenancy Act (IL of 1901), section 199—Judgment of Assistant™ 


Collecter. Second class—Res judicata. 


In answer to a suit for arrears of rent in the court of an Assistant Col- 
lector, Second class, the defendant pleaded that he was the proprietor of the 
land and not a tenant. The Revenue Court proceeded under section 199 
of the Tenancy Act and held that the defendant was not the proprietor but 
a tenant and decreed the suit. The defendant then filed a suit in the 
Civil Court for declaration of his proprietary right to the land and 
valued the suit at Rs. 250. //e/d that although an Assistant-Collector of 
the Second class had jurisdiction to try suits only upto the value of Rs. 
100, his decision on the question of proprietary title barred the subsequent 
suit brought in the Civil Court to try that question. 


LETTERS PATENT APPEAL against the judgment of the 
Hon’ble Mr. Justice Banerji dated the 23?d of April, 1908 


e L, B.A, No. 15 of 190. 
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in Second Appeal No. 99 of i907, reversing the appellate 
decree of Babu Durga Nath Saheb, Subordinate Judge of 
Farrukhabad. 


Suit for declaration of right. . 
The material facts appear from the following judgment of 


BANERJI, J. :—The suit out of which this appeal arises was brought 
by the respondents for a declaration that they own plot No. 317 which is 
situated in the village of which the appellant is the land-holder. The 
court of first instance dismissed the suit, but the lower appellate court 
has reversed the decree of that cpurt. The defendant has preferred this 
appeal. The only contention raised on his behalf is that the matter 
in controversy between the parties inthe present suit is ves judicata, in 
consequence of the decision of the Revenue Court in a suit previously 
brought by the appellant against the respondents. . That was a suit for 
arrears of rent in respect of the very plot of land now in question and 
was instituted in the court of an Assistant Collector of the Second- class. 
The defendants to that suit, namely, the present plaintiffs pleaded that 
they were not the tenants of the present appellant but had a proprietary 
title in the land. The Revenue Court itself tried the question of title, 
and held that the present plaintiffs were tenants of the appellant. The 
decision of the court of first instance in that case was affirmed in appeal 
by the Collector, It is contended that as the question of title raised in 
the previous case was tried and determined by the Revenue Court, it was 
a decision within the purview of sub-section (3) of section 199 of the 
Tenancy Act and operates as ves judicata in the present suit. This con- 
tention is in my opinion well founded. When the question of title was 
raised in the Revenue Court, that court could, under the provisions of 
section 199, elther refer the then defendants to the Civil Court for deter- 
mination of the question of title raised, or determine such question of 
title itself. It is immaterial whether the court before which the ques- 
tion was raised was a court of an Assistant Collector of the first class 
or second class. The Revenue Court having decided the question 
adversely to the present plaintiffs, that decision must be treated as 
the decision of a Civil Court, and so far as the same question of title 
raised in the present suit is concerned, that decision operates as 
res judicata. This was the view taken by this court in’ Salig Dube v. 
Deoki Dube, (1) and Bent Pande v. Raja Kausal Kishore Prasad, (2). 
The learned Counsel for the respondents has ingeniously argued that 
the court which decided the previous suit was not a court competent to 
try the present suit and therefore its decision cannot have the effect of 
res judicata. He contends that the Assistant Collector of -the second 
class who tried the previous suit had jurisdiction over suits of the value 
of Rs, 10c only, whereas the present suit has been valued at Rs. 250 and 


u) [1g07] A. W N, 
(2) [1907] A. W. N., 6. 
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therefore the ‘Assistant Collector could not be held to be ‘a court compet- 
ent to try the subsequent, namely the present, suit. Having regard to 
the provisions of section 199, if the then defendants had been referred to 
a Civil Court, the case would have been instituted in the Civil Court of 
the lowest grade, having jurisdiction over the suit. The Revenue Court, 
which, according to the provisions of that section was competent to try 
- the suit and the question of title raised in it, must be deemed for the pur- 
poses of that section, to be the Civil Court which would have been com- 
petent to try the suit if the parties had been referred toa Civil Court. This 
was held in the analogous case of a question of title determined by a 
Revenue Court under the provisions of the Land Revenue Act in Har 
Charan Singh y. Har Shankar Singh (3). The court of the Assistant 
Collector of the second class being thus, for the purposes of the suit 
which was before it, a Civil Court of the lowest grade competent to try the 
suit, its decision must be deemed to be a decision of such Civil Court, and 
the present suit being cognizable by a Civil Court of the lowest grade, 
the decision of the Revenue Court in the former suit operatesas res- 
judicata, Although an appeal did not lie directly from the decision of 
the Assistant Collector of the second class, to the District Judge, an 
appeal lay to the District Judge from the decision of the Collector, in 
appeal, upholding the decision of the Assistant Collector, so that the 
question Of title could, if the defendants to that suit had so chosen have 
been raised in and determined by the court of the District Judge. In 
this view the present suit is not maintainable and the appeal must pre- 
vail. I accordingly -allow it with costs, and setting aside the decree 
of the court below, restore that of the court of first instance dismissing 
the plaintiff's suit with costs in all courts, including, in this Court, fees on 
the higher scale. . 


The plaintiffs appealed. 

Gulzart Lal, for the appellants, submitted that under 
the rulings of this Court, the latest of which was in the case 
of 

Lal Singh v. Khalig Singh, [1909] 6 A. L. J. R., 259, 


SHAHZADE- SINGH 
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Banerji, J. 


it was laid down that the judgment of a Revenue Court under ` 


section 199, «\ct II of 1901, on a question of proprietary title 
had the effect of res judicata and section 13 of Act XIV of 
1882, would bar a subsequent suit. In order to apply the said 
principle, it had to be seen whether the court which decided 
the former suit was or was not competent to decide not only 
the particular issue of the title, but also the second suit in which 
that question had been raised. The section was to be applied 
asa whole. An Assistant Collector of the second class had 


(3) [1895] I. L. R., 18 AIL, 59. 
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jurisdiction to try suits up to the value of Rs. too and there- 
fore he had no jurisdiction to try the present suit which was 
valued at Rs. 250. 


To hold that the judgment of the Revenue Court in this 
case barred the present suit, would amount to holding that the 
decree of a Revenue Court when acting as a Civil Court 
under section 199 of the Tenancy Act was to be treated as the 
decree of a Civil Court of the highest jurisdiction. This would 
be against all principles. He relied on 


Misir Raghobar Dial v. Sheo Baksh Singh, [1882] 1. L. R, g Cal, 
ý S 2 ` 


439 BC. . ; 
Gokul Mandar v. Pudmanund Singh, [1902] I. L. R, ‘29 Cal, 
707, BC 7 
Sheikh Hassu v. Ram Kumar Singh, [t1894] I. L. R, 16 AlL, 183. 


Govind Prasad, for the respondent, was not called upon. 


The judgment of the Court was delivered by 


Knox, A. C.J.—We agree with the view taken by our 
learned brother in this case. The matter now raised has been 
decided more than once by this Court in the same way and 
we are not disposed to take any other view which might well 
open a door to fraud. The appeal is dismissed with costs. 


G, L, A ppeal dismissed, 
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CHITTAR MAL AND ANOTHER 
VEVSUHS 
BEHARI LAL AND OTHERS.* 
- Limitation Act (XV of 1877), Sch. IT, Art 85—~Current mutual 
account—Limitation. 


Where the dealings between the parties are such as to create inde- 
pendent obligations in favour of one party against the other the account 
between them is a mutual account. Ganesh v. Gyanu, I. L. R., 22 Bom., 
606, followed. Article 85 of Schedule II to the Limitation Act of 1877, 
applies to a case of this nature giving rise to reciprocal demands 
and limitation begins to run from the close of the year in which the last 
item was entered in the account. Bhawan Singh v. Tika Ram, 11896] 


A. W. N., 186, relied on. 

SECOND APPEAL against the decree of Babu Khetra 
Mohan Ghose, second Additional Judge of Aligarh, confirming 
the decree of Babu Ram Chandra Chaudhri, M. 4., Munsif of 
Hathras. 

Suit for recovery of money. 

The material facts appear from the judgment, 

G. W. Dillon and Jang Bahadur Lal, for the appellants. 

Durga Charan Banerji and Gokul Prasad, for the respon- 
dents. 

The judgment of the Court was delivered by 

BANERJI, J.—The suit out of which this appeal has arisen 
was brought by the plaintiffs-appellants to recover from the 
defendants-respondents Rs. 1,235-15-6 as the balance of an 
account existing between the parties. The allegations of the 
plaintiffs are that an account of dealings between them and 
the defendants was opened on Maghsar, Sudi oth, Sambat 
1956, corresponding to the rith of December, 1899, that on 
the 13th of August, 1904 the account was stated by the 
parties and a.balance of Rs. 2,394-9-3 was struck in favour 
of the plaintiffs, that subsequently the plaintiffs realised Rs, 
1,479-10-6 on account of the price of wheat sold by them for 
the defendants, and the defendants were debited with the 
sum of Rs, 312-14-0 on account of interest and other charges 

t S. A. No. 616 of 1908, 
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and that the amount-claimed was due by them, The defen- 
dants asserted that they had no dealings with the plaintiffs 
and denied that any account was stated or that any sum 
was due by them, The court of first instance found 
in favour of the defendants and dismissed the suit. Upon 
appeal by the plaintiffs the lower appellate court found 
that the defendants had dealings with the plaintiffs but 
that they did not ‘acknowledge their liability by stating 
accounts in August, 1904, as alleged by the plaintiffs, It 


accordingly affirmed the decree of the court of first instance 


on the ground that the claim was time-barred. The plaintiffs 
have preferred this appeal and it is contended on their. behalf 
‘that having regard to the nature of the- dealings between the 
parties and of the accounts, the suit ought to have’ been treat- 
ed as one for the balance due on a mutual open and current 
account where there had been reciprocal demands between 
the parties and that under Article 85 Schedule IJ of Act 
XV of 1877, the claim was not time-barred. If what jis 
contended for on behalf of the plaintiffs is correct, the 
account between the parties would be a mutual, open and 
current account. Upon the findings of the court below that 
no account was stated by the parties and no balance was struck 
the account remained open, and if dealings: continued’ between 
them it was a current-account. We have then only to con- 
sider, whether it was a mutual account. It was held in Ganesh 
v. Granu (*), that “the dealings to be mutual must, be trans- 
actions on each side creating independent obligations on the 
other, and not merely creating obligations on one side; the 
other being merely discharges of these obligations. The 
test of a shifting. balance, sometimes in favour of one party 
and sometimes in favour of the other, though valuable as an 
index of'the nature of the dealings, is not by itself always 
decisive.” The same view was held by the Calcutta High’ 
Court in Ram Pershad v. Harbans Singh (°). In Bhawan 
Singh v. Tika Ram, (3) this Court held that ‘Article 85 of 
Schedule IT of Act XV of 1877 applies to a case where 
the course of business has been-of such a nature as to give 
rise to: reciprocal demands between the parties. If, therefore 
(1) [1897] I. L. R.,22 Bom., 606. (2) [1907] 6 G: ule): 158 
~ (3) [1896] 16 A. W, Bey, 186. T; 
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in this case the dealings between the parties were such as to CIVIL. 
create independent obligations in favour of one party against 1909. 

the other, the aoe between them was a mutual account,  CHITTAR MAL 
and in that case limitation would run, under Article 85, from „U, 

the close of the year in which the last item admitted or  BEHARI LAL. 
proved was entered in the account. :It-is true that in the Banerji, J. 


plaint the plaintiffs put forward the case of an account stated; eae 
but, having regard to the allegation in the plaint that there 8 
“WAS i an account. between the parties and to the further fact 

sthat the. account produced by the plaintiffs might be consi- 

ered to be,an open, ‘current and mutual account the court 

Guglt to have determined whether the account was of that 
description and whether there was.a balance due to the plain- 

tiffs from the defendants.. This was not done by the lower 

appellate court although it found that there were dealings 

between the parties. We think that the case should go back 

to the court of first instance for the purpose of determining 

whether there was ‘a mutual, open and current account bet- 

ween the parties of the nature pointed -out above, whether 

the claim for the balance of such an account was or was not 
time-barred under Article 85 of the second Schedule to Act 

XV of 1877, and whether any and what balance was due to 

the plaintiffs. We accordingly allow the appeal, discharge 

the decrees of the courts below and’ remand the case to the 

court.of first instance under order 41 rule 23 of the Code of 

Civil Procedure with directions to re-admit.it under its original 

number in the register and dispose of it on the merits, having 

regard to the observations made above. The .parties respec- 

tively will abide, their own costs of this appeal. As to other 

costs hitherto incurred, the court in finally deciding - the suit 

will pass proper orders, 


Appeal allowed—Caitse ee 
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RIAZUL HASAN 
VETSUS : - 
KING-EMPEROR® . | 
Criminal Procedure Code (Act V of 1898), section 476—Opinion of officer 
ordering prosecution—Superior court interfering. | 
Where a Munsif having been directed by the District Judge sanctioned 
prosecution of a party under, settion 476, Criminal Procedure Code, and 
it appeared that the case did not come before the Judge in the course of 
a judicial proceeding and that the offence was not committed before 
him, Ae/d that the order was without jurisdiction. 
CIVIL REVISION against the order of Pandit Suraj 
Narayan Mujju, Munsif of Muzaffarnagar. SS 


Application to set aside an order made under section 
476 of the Code of Criminal Procedure directing the prosecu- 
tion of the applicant. 


The material facts appear from the judgment. 
Nihal Chand, for the applicant. oe 
W. Wallach, for the opposite party. | 

The following. judgment was delivered by 


. RICHARDS, J.2EThis i is an application in Revision to set 
aside an order of the munsif directing the prosecution of the 
applicant. The learned munsif purports to act under section 
476 of the Code of Criminal Procedure. It is argued by the 
learned counsel on behalf of the applicant that the proceed- 
ings under section 476 were quite too late. The civil case, 
in the course of which the offence is alleged to have been 
committed, was decided-on the 21st of December, 1908, and 
the prosecution was not directed until the 3rd of April, 1909. 
The learned counsel contends that action under section 476 
must be taken during the course of the tria] or immediately 
afterwards, and in support of his argument he has cited 
Rahimadulla Sahib v. Emperor O), also Atvakannu Pillai v. 
Emperor (#). The Benches in these two cases were not quite 

©% Civil Rev. No. 30 of 1909. 


(1) [1908] I. L. R., 31 Mad., 140. F. B 
(2) [r908] i L. R, 32 Mad, 49. F, B. 
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unanimous, and the view taken by the majority of their 
Lordships did not prevail in the Bombay High Court. Two 
Judges of this Court seem to have been unable to agree with 
the decision of the majority of the Court in Madras, See 
Girwar Prasad v. King-Emperor (8). It appears also to 
have been the practice in this Court to refuse applications to 
set aside orders under section 476 on the mere ground that 
the order was not made during the course of the civil case or. 
immediately afterwards. If this were the only ground -on 
which the present order could- be attacked, I’ would not 
think of setting it aside without sending the case before a 
larger Bench. It is, however, contended that the order under 
section 476, though nominally made in the name of the 
munsif, was in truth and in fact the order of the -District 


Judge. It is quite clear that the District Judge had no juris- . 


diction to order the prosecution of Riazul Hasan, under 

section 476. ` The offence was not committed before him nor’ 

did it come to’ his notice in the course of a judicial proceed- 

ing. The learned munsif in his order refers. in the most 
emphatic way, to the fact that action. by’ him, under ‘section 
476, was at the suggestion of the District Judge. - He further 
gives asa reason for making his order, knowledge and informa- 
tion which he imputes to the District Judge. All this appears 
on the face of the order of the munsif. In allowing the pre- 
sent application, I act entirely; on the ground that the 
munsif’s-order, on the face of it, does tiot appear to be an 
order-made ‘by himself ón his own responsibility. Section 
476 says, “when any Civil, Criminal, or Revenue Court is 
of opinion that there is ground etc.”—The munsif was the 
court in the present case, the order is nominally his,. but the 
“Opinion” was the “opinion” of ‘the District Judge. I 
allow the application and set aside the order of the munsif 
and all ‘proceedings © consequent thereon. But I i no 
order as to costs. 


~ (3) [1909] 6 A L.J. R. 392: 
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HARBANS TEWARI 
`” UErSus 
TOTA SAHU AND OTHERS.,* 


Civil Procedure Code ( Aci XIV ‘1882 ), Section 4,45 -—Misjoinder—foin- 
ing of vendor and vendee ina pre-emption suit—Several sales—Same 
. vendee—Joining all causes of action in one suit—Effect of. - > - 

The vendors -are not necessary parties to a suit for pre-emption. 
Claims for pre-emption in respect of more sales than one, by different 
vendors, can be joined together against the same vendee. Where, 
therefore, ‘several vendors executed several sale-deeds in favour of the 
same “¥endee and the pre-emptor brought one suit for pre-emption of 
all the sales, j joining the vendors as defendants, held that the suit was 
not bad fot misjoinder -of parties and causes of actions, the- joining of 
the vendors:being superfluous. Kalian Singh v. Gurdayal, l. L R. 4 All., 
163, not followed. 

SECOND APPEAL from the decree of E. H, A 
Esq, District Judge of Gorakhpur, confirming the decree of 
Babu Bhawani Chandra Chuckravarty, Subordinate panes of 
Gorakhpur. 


Suit for pre-emption. - 
The facts of the case were briefly as follows :— ` 


Four persons were owners of a certain property, They 
skccuted a sale-deed thereof which, however, was regis- 
tered on behalf of only three of them, as doubts. - arose 
whether the fourth, Bechan Tewari, was of age. The sale- 
deed was thus operative as regards 3{ths of the property 
only, The remaining 1th was conveyed to the same vendee 
by a second sale-deed executed-by Bechan Teéwari five 
months afterwards. The plaintiff brought a suit for pre- 
emption of the whole property in respect of both the sale- 
deeds. ..He impleaded, as defendants, the. vendee and the 
vetidors: respectively of both the sale-deeds as also one 
Tota, a rival pre-emptor in respect of both the sales. The 
courts below dismissed the suit on the ground of misjoinder 
of parties and of causes of action. 


* S. A. No 663 of 1908, 
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The plaintiff appealed. 


Bri Narain Gurtu(for Iswar Saran), for the appellant, con- 
tended that there was no misjoinder of parties and of causes 
of action. Section 45 of the Code of Civil Procedure (Act 
XIV of 1882) permitted the joinder of such causes of action. 

[BANERJI, J.—That section refers to the joinder of causes 
of action against the same defendant. In this case there 
are different defendants. ] 

But the real defendant, the vendee of both the sale-deeds 
was one and the same person. The vendors were only 
pro-forma defendants and were not necessary parties. It 
was optional with the plaintiff to make them défendants 
or not, He cited 

Hira Lal v. Ramjas, [1883] I. L. R. ,6 All. 57. 

Lok Singh v. Balwan Singh, [1903]23 A. W. N., 239. 

Ran Sarup v. Sital Prasad, [1904] L L. R. 26 All, 549, 553. 
_ The vendors were not necessary parties. If the suit 
without them would not be bad, merely impleading them as 
parties would not make the suit bad for misjoinder. 


[ALSTON, J.—But you are suing in respect of two different 
transactions. | 
The two transactions were of the same nature; they 
related to different portions of the same property; the 
vendee was the same in both. Such causes of action were 
allowed to be joined together against the same defendant, 
the vendee. 
Ambika Dat v. Ram Udit Pande, (1895) L L. R. 17 All., 274. 
Raghubar Dayal v. Jwala Singh, [1903} 1. L. R. 25 All, 229. 
Lastly, the court ought not to have dismissed the suit 
altogether but should have allowed the plaintiff an opportúni- 
ty to amend the plaint. 
Batj Nath x. Chhoware, {i903} I. L. R 26 All, 218. ' 
- The court could at any time amend the plaint by se: 
ing that the names of unnecessary parties might be struck off. 
Benode Behari (with him Purushottam Das Tandan. for 
Madan Mohan Malaviya), for the respondents, contended that 
the suit was bad for misjoinder; the vendors might be 
‘unnecessary parties, but having been impleaded as defendants, 
the Suit as it stood was open to the objection of misjoinder. 
[BANERJ1, J—The names cf the vendors may be struck 


out of the record. ] 
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It was too late to strike them out after the first hearing. 
Abbasi Begam. vy. lindadt Jan, [1895] 1. L. R. 18 All, 53. 
{[BANERJI, J—The court has extensive powers under the 
new Code, Order I, rule 10; the words “on or before the first 
hearing ” of section 32 of the old Code have been omitted by 
the legislature,] 


‘The present case should be governed by section 32 of 
the old Code. 


He further submitted that such causes of action could 
not be joined together and the suit should be dismissed. 


FHlarbans Singh v. Lachmina Kuar, (1883) 3 A. W. N. 230. 
The judgment of the Court was delivered by 


BANERJI, J.— This appeal arises out a suit for pre-emption 
which has been dismissed on the ground of misjoinder of 
parties and causes of action. The facts are these:—On the 
12th of April, 1904, four persons vis, Rajman Tiwari, Raj- 
Mangal Tiwari, Musammat Gajra and Bechan Tiwari exe- 
cuted a sale-deed in favour of the defendant Mohar Ali Khan. 
When the sale-deed was presented for registration, doubts 
arose as to whether Bechan was of full age and, therefore, it 
was registered at the instance of Rajman Tiwari, Raj Mangal 
Tiwari and Musammat Gajra only. It was thus a valid sale 
of the 3{ths share of the property owned by the three persons 
mentioned above, On the 13th September, 1906, Bechan Tiwari 
sold to the same vendee the remaining th share. In respect 
of both these sales the plaintiff, Harbans Tiwari, brought the 


-present suit for pre-emption on the basis of custom alleging 


that he was entitled to pre-empt the property. The defen- 
dants to the suit were the four vendors, the vendee and one 
Tota who had brought rival claims for pre-emption in respect 
of the two sales. The vendors did not contest the claim. The 
vendee denied the existence of the custom alleged by the 
plaintiff but at the hearing withdrew that objection and admit- 
ted that the custom alleged by the plaintiff prevailed. Tota 
alone seriously contested the claim and hedid so ontwo grounds, 
(1) that the plaintiff had no preferential right of pre-emption 
and (2) that there was a misjoinder of parties and causes of 
action, The first plea he abandoned in the court of first 
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instance and admitted that the plaintiffs right was superior 
to his. It was also admitted that the amount of consideration 
mentioned in the sale-deeds was the true consideration for 
the sales. He thus disputed the plaintiff’s claim solely on 
the ground of misjoinder. This plea prevailed in both the 
courts below; hence this appeal. We may observe in the 
first place, that if there was a misjoinder of parties and 
causes of action the suit ought not to have been dismissed, 
but the court should have amended the plaint and allowed 
the plaintiff to proceed with the claim in respect of one of 
the sales. Weare, however, of opinion that there was no 
misjoinder such as would be fatal to the hearing of the suit. 
Under section 45 of the Code of Civil Procedure, 1882, 
separate causes ofaction might properly be joined together 
against the same defendants, provided that the provisions of 
section 44 were not contravened. There is no question of 
the application of section 44 in this case. Each sale was 
a distinct cause of action as against the vendee, and as the 
vendee in regard to each sale was the same individual the plain- 
tiff was competent to unite different causes of action in one suit 
against the same vendee. The court below, in holding the 
contrary, has relied upon the decision of this Court in Bhagwat? 
Prasad Gir v. Bindeshri Gir (1). This case no doubt 
supports the view of the court below, but we may observe 
that Mr. Justice OLDFIELD who was one of the learned Jud- 
ges who decided that case, held the contrary, sitting with Mr. 
Justice BRoDHURST in Kallian Singh v. Gur Dayal, (°) 
and expressed the opinion that one suit could be brought in 
respect of several sales against the same vendee and that 
this procedure would be justified by the provisions of section 
45. In our opinion claims for pre-emption in respect of 
more sales than one can be joined together against the same 
vendee in one suit. This would not offend against the pro- 
visions of section 44 and is permissible under secti 45. 
Such a procedure would prevent multiplicity of actions. It is 
true, that in’ Kalian Singh v. Gur Dayal, (2) it was held 
that where there were different vendors, the result of their 
being joined together in the same suit would bea misjoinder 
(1) (1883) L L R, 6 AU., 106. 
(2) [r881] I L. R., 4 All, 163. 
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1909. the vendors were necessary parties to the suit. If the 


vendors were not necessary parties, their being joined withe 
a the vendee was superfluous, Itwas held in Zok Singh V, 
Tora SAHU. Dalwan Singh,(!) following Hira Laly. Ramjas, (*) that 
anen]. in a suit for pre-emption the vendor was not a necessa, 

i party. The same view was held in Ram Sarup v. Sital Prasad 
(8). Having regard to these authorities the joinder of the 
vendors was an unnecessary act on the part of the plaintiff 
and ought not to have the effect of rendering the sui, liable 
to dismissal on the ground of misjoinder. However, this 
defect if any, could have been easily cured by striking out from 
the array of parties, the names of the vendors. There was, 
as we have stated above;no substantial defence to the claim; 
the plaintiffs right was admitted and there was no dispute 
as to the amount of the purchase money. It was only on 
the ground of the alleged defect in the frame of the suit 
that the claim of the plaintiff was thrown out., In our judg- 
ment there ts no pretence that the adding of the vendors 

caused any prejudice to any of the parties or any incon- 
venience to them. The vendors did not appear and object 
to the plaintiffs claim. It is they alone who could have 
pleaded inconvenience, but they did not do so. In our judg- 
ment the courts below were wrong in holding that the claim 
was bad for misjoinder of causes of action and of parties, 
There is no other question in the case and it is clear that if 
there is no fatal defect in the frame ofthe suit, the plaintiff is 
entitled to the decree which he asks for. In our opinion 
there is no such defect. We accordingly allow the appeal, 
set aside the decrees of the courts below, direct that the 
names of the vendors-defendants be removed from the array 
of parties and decree the plaintiffs claim, with cost®+in al] 
courts, including in this Court, fees on the higher scak. We 

allow the plaintiff three months from this date to pay the 
purchase money. In the event of his failing to pay the 
purchase money within the time fixed, the suit wH stand 
dismissed with costs in all courts, 


HARBANS TEWARI 


B. K. M. Appeal decregd e 
G) [1903] 23 A. W. N. 239. S 
(2) [1883] L L. R., 6 AIL, 57. (3) [igo4] L L. R, 26 AML, 54) 
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SHIB SHANKAR LAL AND ANOTHER 
VErsus 


SONI RAM.* 


Limitation Act (XV of T877), section 19 Sch. IT, articles 120, 148,—A ck- 
nowledgment— Widow in possession of husband's estate—Reversioner 
not bound—Limitation (Act XIV of 1859)—General Clauses Act (J of 
1868), section 6—Suspension of Limitation by fusion of the interest of 
mortgagor and mortgagee—Civil Procedure Code (XIV of 1882), 
section 43—Relingutshiment. 


A reversioner does not derive his title from a female heir holding a 
limited interest. An acknowledgment by such a female heir of the right 
of redemption of the mortgagor of an estate subject to mortgage is not 
an act done for the benefit of the estate. A reversioner, therefore, is 
not bound by such acknowledgment. The act does not bind the estate. 
The rule of res judicata, by which a decree fairly and properly obtained 
against a widow is binding on the reversioner, does not apply to an 
acknowledgment by the widow. An acknowledgment of liability only 
extends the period of limitation for the institution of a suit and does not 
confer title to property. 

A suit based upon an acknowledgment made when Act XIV of 1859 
was in operation but which was instituted when the Act of 1877 had come 
into force, is governed as to limitation by the latter Act. Section 6, General 
Clauses Act of 1868, does not apply in asmuch as the acknowledgment, 
the basis of the suit, is not a thing done in pursuance of any Act of the 
Legislature. Consequently under section 19 of Act XV of 1877, the suit 
would be barred, the reversioners not deriving title from the widow who 
- had made the acknowledgment. 

Art 120, Sch. II, Limitation Act, 1877, does not apply in that the 
mortgagor having acquired the widow-mortgagee’s limited interest, there 
was not a complete fusion of interest. 

Although relinquishment of a portion of the relief that a plaintiff 18 
entitled to seek bars a second suit under section 43, Code of Civil 
Procedure, 1882, a defendant is not precluded from putting it forward as 
a defence to a suit brought against him. 


SECOND APPEAL from the decree of H. J. Bell, Esq. 
District Judge of Aligarh, affirming the decree of Maulvi 
Mohammad Shafi, Subordinate Judge. 

Suit for redemption. 

Dalip Singh and others, owners of 20 biswas of Khira 
Buzurg, made a-usufructuary mortgage thereof in favour of 
* S. A. No. 685 of 1908. 
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Khushwakht Rai on January 2, 1842. After Khushwakht Rais 
death his widow Musammat Jamna came into possession of 
the mortgaged property and she sub-mortgaged 10 biswas 
to Gulab Rai and Debi Prasad on March 31, 1866, and sold 
the mortgagee-rights in the remaining 10 biswas to them. 
On Musammat Jamna’s death, Musammat Janki her daughter, 
sold the sub-mortgaged 10 biswas to Gulab Rai and Debi 
Prasad on April 29, 1867. Debi Prasad again sold his half 
share to Gulab Rai on May 8, 1868. Gulab Rai was a mem- 
ber of a partnership business of which Mannu Lal, the father 
of Soni Ram, plaintiff, was’ a member, and these mortgagee 
rights were acquired by the former on behalf of the partner- 
ship. At a partition between Gulab Rai and Mannu Lal the 
mortgagee-rights in the village in question fell to the share of 
Mannu Lal. Out of the 20 biswas some of the mortgagors 
redeemed 6 biswas and 17% biswansis, and Mannu Lal 
himself acquired the equity of redemption ofthe balance by 
purchase at auction. In 1898 Musammat Janki died, and on 
October 12, 1904, the defendant brought a suit for cancella- 
tion of the deeds executed by their grandmother and their 
mother respectiyely and for possession of the property, and 
they succeeded in that litigation. It was alleged by the 
plaintiff that he had several times offered to redeem the 


property but the defendants did not show any inclination to 


accept the mortgage-money. Hence this suit. 

It appears that after the mortgage the two ladies who 
had successively come into possession of the aforesaid pro- 
perty acknowledged the mortgage in the following four 
documents, 

1. Mortgage-deed, dated November 12, 1865. 
2. Sale-deed, dated March 31, 1866. 

3. Hypothecation bond, dated March 31, 1866. 
4. Sale-deed, dated April 29, 1867. 

These documents bore the signatures of the ladies ‘ by the 
pen of’ their agents. 

The defendants contended, tzer alia, that the suit was 
barred by limitation, and by the provisions of sections 13, and 
43 of the Code of Civil Procedure, 1882. They insisted that 
the suit having been instituted when Act XV of 1877 was 
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in force, the suit should bs governed by that Act and 
acknowledgments relied upon, would not save the operation 
of limitation inasmuch as they had not been made by the 
person through whom they derived title or liability. 


Both courts decreed the claim holding that Act XIV of 
1859, governed the suit and the acknowledgment was suffi- 
cient within the meaning of that Act to postpone the running 
of time, and that the suit was not barred by res judicata. 


The defendants appealed. 


Baldev Rant Dave (with him Sundar Lal, Moti Lal 
Nehru, and Gulzari Lal), for the appellants :— 


Act XV of 1877 applies to the suit. The saving clause 
applies to “title acquired,” and the expression “title acquired” 
implies “ttle to property,” and not a mere right to sue. It is 
submitted that the Act of 1877 has a retrospective operation. 
Refers to section 2, Act XV of 1877. The cases 

Gurutadapa Basapa v. Virbhadrapa Trsangapa, [1883] l. L. R., 7 

Bom., 459. 

Zulfikar Husain v. Munna Lal, [1880] 1. L. R, 3 All, 148. 
lay down that Act XV of 1877 will apply to execution proceed- 
ings initiated under that Act but upon decrees obtained when 
Act IX of 1871 was in force. That being so the question is 
whether the acknowledgments relied upon being made when 
Act XIV of 1859 wasin orce, by the life-tenants in possession 
of the estate, will avail as against the defendants, reversioners. 
Under section 19 of Act XV of 1877, the acknowledgment 
should be made by “the party against whom the right is 
claimed, or by some person through whom he derives title 
or liability.” The acknowledgments were not made by the 
defendants and they do not derive title or liability through 
the life-tenants. A reversioner claims through the last male 
owner, 

Bhagwanta v. Sukhi, [1899] I. L. R., 22 AIL, 34 

It is, therefore, submitted that the suit is barred by limi- 
tation. 

Assuming that Act XIV of 1859 applies, the law requires 
that the signature should have been made by the person 
acknowledging. In the present case the signatures were 
made by the agents of the two ladies, | 
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M. L. Agarwala (for B. E. O'Conor), Sarat Chandra 
Chaudhri (for J. N. Chaudri) with him, for the respondent :— 


Itis submitted that Act XV of 1877 cannot apply to this 
case. The acknowledgments in question had been made when 
Act XIV of 1859 was in operation. Consequently they 
were acts done under that law and according to section 6 
of the General Clauses.Act, 1868, the former Act will govern 
the suit, The words “act done” used in section 6 are quite 
general, and will apply to any act whatever,done when that 
Act was in force. In 1877 the General Clauses Act, 1868, 
was in force. ; 

[BANERJI, J.:—“ Act done” means an act done under that 
particular Act]. 

That interpretation will lead to reading into the section 
words which are notthere. Moreover, in the next sentence 
“offence committed” shows that that was not the intention 
of the legislature, for no offence can be committed with 
the sanction of or under any law or Act. Act XIV 
of 1859 allowed 60 years from the date of the acknowledg- 
ment, and so did Act IX of 1871. The period was not 
curtailed by Act XV of 1877, only the qualification as to 
acknowledgment was omitted, a new section therefor having 
been enacted. It is submitted, therefore, that the acknowledg- 
ments and the effect thereof are governed by Act XIV of 
1859. 

Umesh Chander Das v. Chunchun Ojha, [1887] I. L. R.,15 Cal, 

357,362. 

Assuming that: Act XV of 1877 does apply, it will have to 
be seen what is the meaning of the expression “through 
whom he derives title,” and for that purpose reference will have 
to be made to Acts in which the same or similar expression 
has been used. Now, under section 13 of Act XIV of 1882, 
the expression was “through whom he claims”, and it has 
been held that a reversioner claims through the life-tenant. 


flart Nath Chatterjee v. Mothur Mohun Goswami, [1893] 1.L. R., 
21 Cal, 8 (P. C.) 


Lachhan Kunwar v. Manorath Ram, [1894] L L R., 22 Cal., 445, 
450 (P. C.) l 

Again at p. 44 of Bhagwanta v. Sukhi, I. L. R., 22 All, 33, 

it has been observed by STRACHEY, C. J., that as the Hindu 

widow fully represents the whole estate, a bar of limitation, 
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effective against her, will also stand-in the way of. the 
reversioner. The law is also stated in the same terms in 
English text-books on the Statutes of Limitation. 

Darby and Bosanquet : Limitation, and, Ed., 232. 

Lightwood : Time-Limit of Actions, 337. 


If the mortgagors had redeemed the property from the 


widows, the reversioners could not have pleaded that their | 


act would not bind them. It, therefore, does not stand to 
reason that an act of the widows which had the effect of 
extending the period of limitation would, simply on that 
ground, be not binding upon the appellants. Further, between 
1883, when the respondent’s predecessor acquired the mort- 
gagors’ right, and 1898, when the last of the widows died, 
the respondent was both mortgagee and mortgagor of the 
property. The mortgagee-right was acquired in 1865. Under 
article 148 of Act XV of 1877, there must bea party to 
redeem and another to be redeemed and as there was.a 
fusion of interests in the same person, that, article will 
not apply ; and the respondent is entitled to exclusion of the 
whole of that period. In the alternative, the case is governed 
by art. 120 of the Limitation Act. In the latter case there 
was in 1904 a clear admission of the mortgagor’s right: by the 
appellants (vzde paragraphs 8 and 9 of the plaint of that suit) 
and anew period commenced therefore running from then. 
The suit for redemption is not barred. Refers to 


4and 5 Will. IV, c. 27, section 28. 
` Hyde v. Dallaway, [1843] 2 Hare 528; s. © 67 E. R. 218. 
Burrell x. The Earl of Egremont, [1844] 7 Beav. 205 ; S. C. 49 E. R. 
1042. e 
Wynne v. Styan, [1847] 2 Phillips, 303 ; S. © 41 E. R., 958. 


The bar of res judicata also applies to the present suit, 
According to the appellants’ contention the right to redeem 
became barred in 1902, and the appellants instituted a suit 
to set aside the alienations made by the previous life- 
tenants in 1904. They could have claimed the whole of 
the proprietary right then, but instead of that they 
chose to take a decree for a fraction of the estate, vig. the 
mortgagee-interests. T he right to proprietary possession 
was directly and substantially in issue, and they having relin- 
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quished the claim then, it is too late for them now to set it 
up. (Section 13 Ex. 2, of Act XIV of 1882). 


Moti Lal Nehru, in reply: The whole law on the 
subject of limitation is contained in the Limitation Act., 
The exceptions are laid down in sections 5 to 25, so 
that the suit, having been instituted after the Act of 1877 
had come into operation, should be governed by that Act, 
unless it fell within any of the exceptions. Refers to 

Beal: Cardinal Rules of Legal Interpretation, 2nd Ed., 374, 375. 

Taylor v. Corporation of Oldham, [1876] L. R., 4 Ch. D., 395, 410. 

Therefore, when there js a special Act providing fora 
particular thing, the rights and duties created by that Act 
shall .be subject to it. Further, “anything done” in section 6 
of the General Clauses Act of 1868, mean, “ done in pursuance 
of or under colour of an Act.” The right which was given 
by the acknowledgments was.to_take advantage of the repeal- 
ed statute ‘and it is not a “right accrued” within the meaning 
of the usual saving clause. 

Abbott y. The Minister for Lands, [1895] L, R., A. C., 425. 

The effect of the repeal is as if the repealed statute had never 
existed, 

Beal: Cardinal Rules of Legal Interpretation, 2nd Ed., 459. 

There is no analogy between section 13 of the Code of Civil 
Procedure and section 19 of the Limitation Act. The 
words of the two sections differ and none of the cases cited 
have considered the meaning of the expression used in the 
Limitation Act. The principle of the cases under section 13, 
is that where there is a person who for the time being 
represents the full estate, and there is litigation as to that 
estate, the estate becomes impressed with a character which 
it does not subsequently lose, This results from the act of the 
court but an acknowledgment is an act of the parties. It has 
been held that a compromise arrived at with the widowina 
litigation, even if fair, is not binding on the reversioner. 

Gobind Krishna Narain v, Khunni Lal [1907] IL L. R, 29 AlL, 


487, 492. 
The cases relating to fusion of interests giving an extension 


of time are no longer law. 
Lightwood: Time-Limii of Actions, go. 
Browne v. The Bishop of Cork, [1889] 1 Dr. and Wal, 700; S. C. 56 
R. R., 229. 
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Assuming again that there was fusion of interests, there must 
be one of two things, namely, either the right was suspended 
during 1883 to 1898, or article 148 does not apply but article 
120 does, There is no warrant for the exclusion of time in 
the Indian Limitation Act. It is a self contained Act, and 
the law in India must be found within the four corners of 
that Act. Article 120 will not apply inasmuch as there is 
a special article (Art. 148) which applies. The respondent's 
predecessor had acquired only a widow’s life-interest, so there 
was not even a complete fusion. 


The relinquishment contended for by the appellant can 
apply to a plaintiff only. The appellants are defendants. 
; C. A. V. 


BANERJI, J—This appeal arises out of a suit for the re- 
- demption of a usufructuary mortgage dated the 2nd of January, 
1842, and the only question we have to determine is whether 
the claim is time barred or not. 


The mortgage was made by Dalip Singh and others in 
favour of one Khushwakt Rai and related'to the whole of 
the village Khira Buzurg. Khushwakt Rai died leaving a 
widow Musammat Jamna anda daughter Musammat Janki, 
both of whom are now dead. The defendants Shibshanker 
Lal and Charan Behari Lal are the sons of Musammat Janki. 
On 12th November, 1865, Musammat Jamna made a sub mort- 
gage of her mortgagee rights in favour of Akhay Ram and 
Daya Ram. On the 31st of May, 1866, she sold one-half of 
her mortgagee rights to Debi Prasad and Gulab Rai and 
mortgaged to them the other half which after her death was 
sold to those persons by her daughter Janki on 29 April, 1867, 
so that Debi Prasad and Gulab Rai acquired the whole of the 
mortgagee rights. | š 


Between the years 1880 and 1883 the mortgagors’ rights 
in respect of 13 biswas, 234 biswansis, were acquired by ‘the 
mortgagees. Under various transfers and other transactions 
to which we need not refer these rights as well as the rights 
of the mortgagees passed to Munna Lal, the father of the 
plaintiff, and he thus became the owner of the whole of-the 
mortgagee rights and of the rights of the mortgagors ‘in 
respect of 13 biswas, 234 biswansis,. The remainder of the 
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mortgaged property has been redeemed by the original mort- 
gagors and as to this there is no controversy in this appeal. 


Musammiat Janki died on the 30th of May, 1898, and on 
the -1sth of May, 1904, her sons the defendants Shibshanker 
Lal and Charan Behari Lal brought a suit against the present 
plaintiff to have the transfers.of the mortgagee rights made 
by the two ladies, mentioned above, set aside and for possession 
of those rights, They obtained a decree on the 12th of August, 
1904, and the decree was affirmed by this Court on the 4th of 
February, 1907. l 


On the 4th of March, i go7, the suit which has given rise 
to this appeal was brought by the plaintiff for redemption of 
the 13 biswas, 244 biswansis share, referred to above. As the 
suit was instituted after the expiry of 60 years from the date 
of the mortgage the plaintiff invoked in aid the acknowledg- 
ment of the mortgage contained in the documents executed 
by the two ladies in the years 1865, 1866 and 1867. The 
court below held them to be valid acknowledgments and 
decreed the claim. 


The first contention raised on behalf of the appellants 
is that those documents do not contain an acknowledgment 
of liability and that they do not amount in law to an 
‘acknowledment of the mortgage, in asmuch as they were 
not signed by the ‘ladies. There cannot be any doubt 
that the mortgage in suit was in terms admitted by the 
ladies who executed those documents. In’ fact they pur- 
ported to sub-mortgage and sell.the rights which they 
possessed as holders of the mortgage of the 2nd of January, 
1842. The documents of 1865 and 1866 purported to Have 


‘been executed by Musammat Jamna. As she was illiterate, 


her signature was written on them by other pérsons. Similarly 
the sale-deed by Musammat Janki which purported to have 
been executed by her was signed for her by her husband. There 
can be no doubt that their signatures were affixed on the 
-documents under their authority. They themselves admitted 
execution before the officer who registered the documents, 


. The acknowlegments were therefore made and signed by them 


and not by their agents and in this respect we fully agree 
.with the courts. below. 
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It is next urged that the acknowledgments’ made by the 
two ladies do not save the operation of Limitation. Reliance 
is placed on the terms of section 19 of the Indian Limitation 
Act (No. XV of 1877), and it is contended that as the ack- 
nowledgments were not made by the defendants themselves 
and as they do not derive title from the ladies who made 
them, a new period of limitation cannot be computed from 
the dates of the acknowledgments. The provisions of section 
19 differ in this respect from those of clause 15, section I of 
Act No. XIV of 1859 which was the Act in force at the time 
when the acknowledgments were. made and signed. Under 
‘that clause a new period of limitation could be reckoned in 
a suit for redemption of a mortgage from the date of an 
acknowledgment of the title of the mortgagor or of his right 
of redemption “given in writing signed by the mortgagee 
or some person’ claiming under him.” Section 19 proyides 
that an acknowledgment which would give a new start for 
the computation of. limitation must Z an acknowledgment 
claimed “ or by some TE rough whom he derives title 
or liability.” Whilst, therefore, under Act No. XIV, of 1859 
an acknowledgment by the mortgagee or his Successor in title 
would have saved limitation, it would have no effect under 
Act: No. XV of 1877, unless it was made by, the defendant 
or his predecessor in title. Had Act-Na. XIV of 1859 applied 
to the present-case, the acknowledgments by the two ladies 
would have been- operative, as they were persons claiming 
under the original mortgagee. It is clear that under the later 
Act the acknowledgments would.be of no avail. They were not 
made by the defendants and the persons who made them were 
not persons from whom the defendants derive title. The 
defendants succeeded to the mortgagee rights, as the grand- 
sons of the original mortgagee, Khushwakt Rat, and not as 
the sons of their mother Janki and acquired those rights by 
virtue of inheritance to their maternal grandfather, who was 
the last full owner. It is settled law that one reversioner does 
not derive title from another but from the last full owner. 
(Bhagwanta v. Sukhi (1) Chhiddu v. Durga (7) and the rulings 
of the Privy Council cited in those cases), The learned Coun- 


(1) [1899] I. L. R.,22 All, 33 (2) [1900] I. L. R, 22 All, 382° 
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sel for the plaintiff-respondent contends that as the widow and 
the daughter of the mortgagee fully represented the estate 
they must be regarded as the persons from whom the title 
of the defendants was derived and he relies on the analogy 
of the cases in which it was held that a decree obtain- 
ed against a Hindu widow is binding on the reversioner, 
if there wasa fair trial of the suit in which the decree 
was passed, We are of opinion that the analogy does not apply. 
In the case of Katama Natchtar v. The Raja of Shivagunga 
(1)in which the above rule was laid down, their Lordships of the 
Privy Council said. “Their Lordships are of opinion that 
unless it could be shown that there had not been a fair trial 
of the right in that suit, or in other words, unless that decree 
could have been successfully impeached on some special 
ground, it would have been-an effectual bar to any new suit 
in the zilla court by any person claiming in succession to 
Anga Mootoo Natchiar. For assuming her to be entitled to 
the zamindary at all, the whole estate would for the time be 
vested in her, absolutely for some purposes, though, in some 
respects, for a qualified interest ; and until her death it could 
not be ascertained who would be entitled to succeed. The 
same principle which has prevailed in the couts of this 
country as to tenants in tail representing the inheritance, 
would seem to apply to the case of a Hindoo widow ; and it is 
obvious that there would be the greatest possible inconve- 
nience in holding that the succeeding heirs were not bound 
by a decree fairly and properly obtained against the widow ” 
(p. 608). Their Lordships held the decree to be binding on 
the reversioner not on the ground that he derived his title 
from and was claiming under the widow but on the ground 
that she fully represented the estate for the time and that “the 


| greatest possible inconvenience would arise if the decree were 


not binding on the succeeding heirs.” If the litigation was 
fairly and properly conducted, the widow was seeking to pro- 
tect the estate and was acting for its benefit. The decree 
passed in the iti gation would therefore bind the estate in the 
hands of the. person or persons who succeeded to it after her. 


A widow acknowledging the right of redemption of the mort- 


gagor in respect of a mortgaged estate cannot be deemed to 
(1) [1863] 9 Moo., I. A., 543. 
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have‘acted forthe benefit of the estate. [t would be un-: 
reasonable to hold that her act would bind the estate and to 
apply to a case like this the analogy of the rule of res judicata 
referred to above. Further more, their Lordships did not hold 
in the Shivagunga case or in other subsequent cases that a 
reversioner derived his title from the widow or other female 
heir holding a limited interest. 


Mr. Agarwala next urges that as the acknowledgments 
made in this case were valid acknowledgments under Act 
XIV of 1859 and Article 148, Schedule II of Act IX of 
1871, being acknowledgments by persons claiming under the 
mortgagee, the subsequent alteration of the law of limitation 
cannot affect the right of redemption of the plaintiff. It is 
said that the plaintiff acquired a title by virtue of the ac- 
knowledgments and that title cannot be taken away by subse- 
quent legislation. In support of this contention we are 
referred to section 2 of Act XV of 1877 which provides 
that nothing contained in the Act “shall be deemed to affect 
any title acquired” under any enactment repealed by the 
Act. With reference to this provision, it was held by a Full 
Bench of this Court in Zulfikar Husain v. Munna Lal (1) that 
the term “ title acquired ” denotes a title to property as con - 
tradistinguished from a right to sue. An acknowledgment 
of liability only extends the period of limitation for the insti- 
tution of a suit and does not confer a title to the property, 
Therefore, according to this ruling, section 2 does not help 
the plaintiff and cannot save the application of the Act of 
1877. The learned Counsel, referring to section 6 of the 
General Clauses Act, 1868, contends that in the above ruling 
the provisions of that section were not considered. The rul- 
ing being one of the Full Bench is binding on us and must 
be followed. Besides, we do not think that section 6 applies, 
inasmuch as an acknowledgment is not a thing done in per- 
suance of any Act of the legislature. The law of limitation 
applicable to a suit or proceeding is the law in. force at the 


date of the institution of the suit or proceeding unless there , 


is a distinct provision to the contrary, see Gurupadapa Basapa 
v. Virbhadrapa Irsangapal,). As Act XV of 1877 was 
(1) [1880] I. L. R., 3 All, 148. 
(2). [1883] L L. R., 7 Bom., 459. 
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in force when the suit was brought and there is no prévision 
in it limiting or postponing its application, section 19 of that. 
Act dpplies to this case. And under that section the 
acknowledgments relied on cannot give to the plaintif a new 
start for the computation of limitation, as they were not 
made by the defendants or by the persons from whom oo 
derive their title. 


It is next urged that even if the acknowledgments are of 


no avail to the plaintiff, the claim is not time-barred because 


there was a fusion of the interests of the mortgagor and the 
mortgagee in the same person between the years 1883 and 
1898, that no mortgage was in existence during that period 
and that Article 148 of the second schedule to Act XV 
of 1877 does not consequently apply. It is contended that 
the stít is governed by Article 120 and that the plaintiff’s cause 
of action arose when there was a bifurcation of interests upon 
the death of Musammat Jankiin 1898. In support of this 
contention a number of English authorities have been cited. 
We do not deem it necessary to refer to those cases as they 
do not appear to us to be in point. If it be assumed that 
Article 120 applies to the case, the plaintiffs right to sue ad- 
mittédly ardse on the death of Janki in 1898 and the 6 years’ 
limitation prescribed by the Article expired in 1904. This 
suit which was not instituted until the 4th of March, 1907, 
was thereforé beyond time. Further, a complete fusion of in- 
terests did not take, place as Janki had only a limited interest 
in the mortgagee rights and it was this limited interest which 
the plaintiff purchased from her. 


The last contention on behalf of the plaintiff-respondent 
is that the matter is recyudicata under section 13 expl. II 
of Act XIV of 1882, inasmuch as in the suit brought 
by the defendants in 1904 they could have claimed the whole 
estate, the equity of redemption having become extinct, but 
did not doso, ` We do not agree with the contention. In the 
suit referred to, the defendants claimed only the rights of the 
mortgagee ‘on the ground that Musammat Janki and her 
mother had only life estates and there was no legal necessity 
for the transfers made by them. For that claim they were 


_ bound to put forward all matters which might have been 
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made grounds of attack. The extinction of the equity of re- 
demption could not have been any ground for claiming the 
rights of the mortgagee, but would have been inconsistent 
with such a claim. It may be said that they relinquished a 
part of the relief which they were entitled to ask fer. Such 
relinquishment would, under section 43, have barred a subse- 
quent suit for that relief. but cannot preclude a defendant 
from putting it forward as a defence to a suit brought against 
him. . 

For the reasons stated above, we are of opinion that the 
claim is barred by limitation and that the acknowledgments 


relied ‘upon by the plaintiff cannot take the case out of the 


operation of limitation. We accordingly allow the appeal, 
discharge ‘the decrees of the courts below and dismiss the 
suit with costs in all courts, including fees on the higher 
scale. 


J. P. ' Appeal decreed, 
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JAMNA DUT 
VERSUS 


BISHNATH SINGH. * 


Provincial Small Cause Court Aci (No, 1X of 1887), section 25—Revision- 
al powers of figh Court—Invalid application for execution—Nottce 
gives fresh start—Code of Civil Procedure (XIV of 1882), section 
2g8— Question of limitation erroneously decided by Smali Cause Court 
—High Court can interfere—Limitation Act (XV of 1877), Sch. LI, 
ari. 179 (5). 

The issue of a notice under section 248, Act XIV of 1882, upon an 
application for execution of decree, which is not in accordance with law 
gives a fresh start of limitation under Act XV of 1877, Sch. II, art. 179 
(5). Dhonkal Singh ~v. Phahhar Singh, 1. L. R, 15 All, 84, F. B. 
applied. 


A decree-holder ought not to be deprived of the fruit of his decree 
unless an express provision of law debars him, and if substantial justice 
calls for it, the High Court, acting under Act IX of 1887, section 25, may 
interfere in his favour although the question is one of limitation. 


APPLICATION for civil revision against the order of Babu 
Prag Das, Judge, Small Cause Court, Allahabad. 


The material facts appear from the judgment. 
Gulzar: Lal, for the applicant. 


Parmeshwar Dayal, for the opposite party. 
The following judgment was delivered by 


KARAMAT HUSAIN, J.—The facts of this case are as fol- 
lows :—~On the 11 June, 1903, a decree was passed. The first 
application for execution was made on the 4th of December, 
1906. A notice under section 248 of the Code of Civil Pro- 
cedure was issued on that applicatian, The serving Officer 
reported that the judgment debtor was dead. The decree- 
holder got his application struck off for default. He made 
the second application on the 12th of December, 1908. The 
learned Judge of the Court of Small Causes, came to the con- 

® Civil Rev. No. 29 of 1909. 
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clusion’that the second application was barred by time. In 
support of this proposition the learned Judge of the Court of 
Small Causes relied on the case of Madho Prasad v. Kesho 
Prasad (1). The decree-holder has applied for the revision of 
the order of the Court of Small Causes on the ground that 
the period of limitation under Clause 5 of Article 179 of the 
second Schedule to the Limitation Act (XV of 1877), begins 
to run from the date of the issuing of notice under section 
248 of the Code of Civil Procedure and it is immaterial whe- 
ther the application of the 4th December, 1906, was or was 
not valid. In support of this contention the learned vakil 
for the applicant relies on DéAonkal Singh v. Phakkar 
Singh (7), in the head-note of which it is stated that the 
issuing of a notice under section 248 of the Code of Civil 
Procedure gives a fresh starting point of limitation under 
article 179, clause 5 of Schedule II of the Indian Limitation 
Act (1877), whether such notice is issued on a valid or an 
invalid application for execution. The learned vakil for the 
opposite party meets this proposition by citing a ruling re- 
ported in Allahabad Law Journal, Vol. II, page 67, which 
lays down that a notice under section 248 of the Code of 
Civil Procedure upon an application for execution of a time- 
barred decree could not have the effect of reviving the decree. 
He further contends that a question of limitation wrongly 
decided by a Court of Small Causes furnishes no ground for 

terference by this Court and to support this, he relies on 
Raghunath Sahai v. The Official Liquidator of the Himalaya 
Bank (8). I am of opinion that the rulings relied on by the 
learned vakil for the opposite party have no application. The 
ruling in Allahabad Law Journal, Vol. I], has no application 
because in that case the decree was time-barred, while in the 
present case the decree was not time-barred, and the applica- 
tion of the 4th December, 1906, was only an application not 
in accordance with law. The case before me is governed by 
the Full Bench ruling reported in I. L. R, 15 All, 84. The pro- 
position that this Court has no power to disturb the judgment 
ofa Court of Small Causes on a question of limitation is also 
not a correct proposition. A learned Judge of this Court no 


(1). [1897] L L R., 19 All, 337. (2): [1893] I. L. R. 15 All, 84, F. Bı 
(3). [1893] I. L. R, 15 AlL, 139 
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CIYIL. doubt in I. L. R., 15 All, 139, ruled that the conclusion arrived 

1909. at by a Court of Small Causes ona question of limitation 
— is not to be disturbed. This led to a Full Bench ruling 
AMNA DUT 


E in I, L. R, 16 All, 476, in which the following remarks 
BISHAN SINGH. occur: “We are satisfied that the Legislature did not in- 

Rodal tend to give under the provisions of section 25 of Act IX of 

Husain, J. 1887 practically an appeal on law and facts from a deci- 
sion of the Court of Small Causes whose decision is final, 
subject to the powers given by section 25, and in our opinion, 
section 25 is not intended by the Legislature.to be applic- 
able except in those cases to which section 622 of Act 
XIV of1882 was considered applicable before the decision 
of their Lordships in Amir Hassan Khan v. Sheo Baksh 
Singh (,).” Notwithstanding the above remarks, | find that 
this Court has interfered both on questions of fact and law in 
civil revision. For interference on a question of fact see I. L. 
R., 27 All, 192, 531.. For interference on a question of law, 
that is, res judicata, see the judgment of this Court in-Civil 
Revision No. 46 of 1903, delivered on the 14th February, 
1904. In order to interfere in this case I have to consider 
if substantial justice calls for it. There is no doubt that the 
decree-holder has a decree in his favour. He ought not to 
be deprived of the fruit of his decree unless an express pro- 
vision of law debars him. In my opinion in this case there 
is no such provision. I therefore allow this application wit! 
costs and setting aside the order of the learned Judge of ll 
-Court of Small Causes send back the case that the Cot 
may proceed with the execution of the cecree, 






Application allowed. 


(1) [1884] I. L. Rọ, 11 Cal., 6, P. C. 
(N. B. Cf Sarman Lal v. Khuban [1894] I. L. R., 17 All, 422—ED.} 
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SHIAM LAL AND ANOTHER 
VET SUS 


RAM PIARI.* 
Loniract Act (IX of 1872), sections 11, 64, 65,70—Sale by a minor— 


Discharge of mortgage by vendee— Whether money recoverable 


Subrogation—Quasi-contract—Necessartes. 


R executed a sale-deed in favour of’ the plaintiffs while she was a 
minor. The plaintiffs paid up the sale consideration partly in cash, partly 
by discharging a mortgage on that property which Æ was bound to pay, 
The sale-deed was not registered, and the plaintiffs brought this suit to 
recover the amount paid as consideration. Held that, according to the 
law as prevailing and understood in the Province of Agra, the plaintiffs 
did not acquire any interest in the property sold. So far as the payment 
to ‘the vendor was concerned it was nota payment for necessaries, and the 
payment to the mortgagee was payment by a person who had no interest 
to protect and was only a voluntary payment. — 


APPEAL under section 10 of the Letters Patent against the 


judgment of BANERJI, J. affirming the decree of H. J, Bell, 


Esq., I. C. S., District Judge of Aligarh, reversing the decree - 


of Pandit Guru Prasad Dube, Munsif.of Jalesar. 


Suit to recover Ks. 346- I by | sale of a shop, The facts 
were briefly these :—The shop in dispute was the property 
of two brothers Chhote Lal and Bhagwan Das. Both the 
brothers died at one and the same time leaving them 
surviving their mother, Musammat Hulaso, Musammat Ram. 


Piari, widow of Chhote Lal, and Musammat Goma, daughter” 


of Bhagwan Das. Musammats Hulaso and Ram Piari 
executed a sale-deed of the shop in suit in favour of the 
plaintiffs on September 20, 1903, in lieu of Rs. 600. - The 
consideration was made up thus : 


(1) Rs, 100 for the, maintenance and support of the 


defendants. 


(2) Rs, 231 paid to Mattru Mal and Basdeo, who held a. 


mortgage over the shop and a house, created ‘by Bhagwan 
Das and Chhote Lal on December 12, 1903. 


@) Rs, 269 left in deposit for the vendors, 
. * L, P.A, No. 27 of 1908, 
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The plaintiffs then applied to have the sale-deed register- 
ed, but registration was refused on the ground that Ram 
Piari was a minor. Thereupon the plaintiffs brought the 
present suit to recover the first two items with interest. 
Ram Piari alone defended the suit and it was contended 
on her behalf that she was a minor, that there was no hypo- 
thecation of the shop in favour of the plaintiffs nor was 
there a charge on it, that she took no money from the plaintiffs 


“nor did Hulaso take any money for her benefit, and that 


she was in possession by. right of inheritance from her hus- 
band. Upon these pleadings, the court of first instance 
granted a personal decree to the plaintiffs against the defend- 
ants. It held the mortgage of 1903 proved and that Rs. 
231 had been paid to the mortgagees, and that Rs. 100 had 
been taken by the defendants “for domestic expenses and 
for funeral ceremonies of Bhagwan Das and Chhote Lal.” 
Ram Piari alone appealed to the District Judge and the plain-’ 
tiffs filed cross-objections. The lower appellate court, without 
going into other questions, held that the contract, being that 
of a minor was, void. It accordingly dismissed the suit. 
<- The plaintiffs appealed. 

Before the ‘learned single Judge it was contended that 
the plaintiffs by having paid off the mortgage which Ram 
Piari was bound in law to discharge could claim the benefit 
of the equitable right: of subrogation and that Rs. 100 had 
béen supplied for necessaries. The judgment of BANERJI, 
J; was as follows: 


“The suit which bas given rise to this appeal was brought by 
the appellants to recover Rs. 346-1 from the defendants-and for sale 
of-a shop’ alleged to be the property of the defendants. The facts are 
these. The said.shop belonged, to two brothers, Bhagwan Das and 
Chhote Lal, who mortgaged it to Matru Mal and Basdeo in 1903. They 
died leaving them surviving Musammat Hulaso, their mother, Musam- 
mat Ram Piari, widow of Chhote’ Lal, and Musammat Goma, daughter 
of Bhagwan Das. On the 20th of September, 1905, a sale-deed is alleged. 
to. have been executed in favour of the plaintiffs in respect of the said 
shop for a. consideration of Rs. 600 by Hulaso and Ram Piari. It has 
been found that Ram Piari was a minor at the date of the sale and is 
still aminor. The Sub- Registrar, before whom the sale-deed was present- 
ed for registration, being also of opinion that Ram Piari was a minor, 
refused to register it as a document executed by her, The plaintiffs say 
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that out of the amount of consideration for the sale they paid Rs. Loo 
in cash and Rs. 231 in discharge of the mortgage held -by Matru - Mal 
and Basdeo, and they seek to recover the said sums with interest not 
only from the defendants personally but also by sale of the shop.- The 
court of first instance refused to order a sale of the shop, but made ‘a 
personal decree -against the defendants.- From - this decree-Ram -Piari 
appealed and the plaintiffs filed objections under section 561 of the Cade 
of Civil Procedure. The lower appellate court dismissed the objections, 
decreed the appeal, and dismissed the suit as against Ram Piari on the 
ground that, as Ram Piari was a minor, the sale by her was absolutely 
void and that the plaintiffs could not recover the amount paid by them. 
Against this decree of the court below the present appeal has been 
preferred. As regards the Rs. 231 alleged to have been paid in discharge 
of the mortgage held by Matru Mal and Basdeo, I think the plaintiffs 
have no 1ight of action. As the sale to them by Ram Piari was a sale 
by a minor, it was void, as‘held by ‘their Lordships of the Privy Council 
in Mohori Bibeev. Dharmo Das Ghose (1). As they did not acquire any 
interest in the property, they had no interest to protect, and therefore the 
payment made by them in discharge of the mortgage was nothing more 
than a payment by a volunteer. The learned vakil for the appellants has 
relied upon a passage in Pomeroy’s Eguity Jurisprudence, Vol. III, 
paragraph 1212. That passage it seems to me is against his contention. 
There the learned author says, “Such relations must exist towards the 
mortgaged’ premises or with the other parties that the payment is not 
merely a voluntary act, but is an equitably necessary or proper means 
of securing the interest of one making it from possible loss or injury. 
” The payment must be made by or on behalf of the person who had some 
interest in the premises or some claim against other property which he is 
entitled’in equity to protect and secure. A mere stranger, therefore, who 
pays off a mortgage as a merely voluntary act can never be an equitable 
assignee.” As-I have already said, the plaintiffs acquired no interest in 
the shop in question under the sale-deed said to have been executed 
in their favour by Musammat Ram Piari, the latter being a minor. 
Therefore they had no interest to protect and if they made any payment 
to. discharge a mortgage existing on the property it was a voluntary act 
on their part and does not confer on them any right to recover the money 
so paid by them from the mortgaged property. The Privy Council has 
held in the case referred to above that in the case of a contract by a 
minor which is void the person advancing money on the contract cannot 
recover it under the provisions of sections 64 and.65 of the Contract Act. 
Therefore from any point of view the plaintiffs are not entitled to get 
back the sum of Rs. 231 alleged to have been paid by them to the mort- 
. gagor. As for the remaining sum of Rs. 100 which is said to have been 
paid: by them in cash, it is contended that the payment was made for 
necessaries. That was not the case set up in the courts below. . AN that 
was said was that the money was paid for the maintenance of the vendors. 


(1) [1902] I. L R, 30 Cal., 539. 
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That does not amount to a payment for necessaries, and cannot create any’ 
lien in favour of the plaintiffs on the minor's property. I therefore agree 

with the conclusion at which the court below has ar eWNgS anag dismiss the 

appeal with costs. i 


From this judgment an appeal under the Letters Patent 
was preferred_by the plaintiffs. . 


Satish Chandra Banerji (for J. N. Chaudri), for the 
appellants: The learned judge is wrong in holding that 
the appellants were mere volunteers, and .so could not be 
equitable assignees. The mortgage which had been paid 
off by them was binding on ‘the defendant, and they paid it 
off for her benefit and at her instance. A person acting as 
the appellants have done is not a volunteer. It is not necess- 
ary that there should have been some previous interest. ` 


- Pomeroy, Leuttly Jurisprudence, 3rd edition, section 1212, p. 2423. 


The right of subrogation is an equitable right and does 


not depend upon the capacity of the a to enter into a 
contract. 


w 


Spaulding v. Harvey, [1891] 13 L. R. A., 619, 621. 
Jones, Morigages, 6th edition, section 874, (a), (È), pp. 922, 923. 
The Madras High Court has applied this doctrine and 


granted relief to a person who went into possession of pro- 
perty purchased by him, and paid off an incumbrance, though 


the “purchase subsequently. turned out to be invalid. 


Chama Swami x. Padala Anand, [i1908] L L. R., 31 Mad., 439. 
The fact that the plaintiff there had temporarily .obtained 


“possession does not alter the principle. 


It is also submitted that section 70, Indian Contract Act, 
fully covers the case. Under this section no previous request 
or assent on the part of the party on whom the benefit is con- 
ferred need be proved. The section is directed against an 
officious interference with another man’s property. All that 
is necessary is that the benefit should have been enjoyed and 


the act must: -have been /awfully done. 


Damodara v. Secretary of State, (1894) I. L. R., 18 Mad. 88, gt. 
- The meaning of lawfully is that the thing done should not 


“serve an illegal eid. ‘Section 23, Indian Contract Act, may 
throw some light onthe meaning of the word, 
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-- Phere is no rule-of law which prohibits the payment of a 
debt which a minor is bound to .pay. The plaintiff ’s act 
therefore was lawful. 
“Desai Himat Sing]t yv. Bhavabhai K ayadhai, (egg L L. Rọ, 4 Bom. 
ha 653- ` 
"It is ae that the section is applicable to a minor as 
miéh as to’ an adult: © Both Pollock and METRY Stokes are 
‘of that opinion... 
Pollock and Mulla, /naian Conivuet Act, ist Ed., 246. --~ > 
The- appellants are therefore entitled to compensation. 
“Aste the Rs. 100 the findings of 'the first court show that they 
-were-eXpenses incurred for necessaries, and under section 68, 
Indian Contract Act, they are. recoverable uae the pro- 
-perty of the-minor. - i 
“` Gulgarı Lal, for the respondent. The Privy Council 
having | held .that' a minor's contract is void, it must be 
conceded’ that the appellants acquired no interest in the 
property- under th: sale-deed, and. so they’ can not recover 
monies paid in reliance upon such sale. 
` Mokori Bibee v. Dharmodas Ghose, [1902] I, L. R., 30 Cal., 539, 549- 
In order that the appellants may be entitled to the right 
of subrogation there must bs a distinct agreement , with the 
debtor for that purpose. E 
_ Ghose, Law-of Mortgage, 3rd Ed., p. 402, oe 
ag ‘the present case there is no such agreement. The 
‘case in l. L, R,31 Mad., 439 is distinguishable. The vendee 
there got into. possession of the property and had an interest 
to protect. 


RICHARDS, J.—Unless you can say that it is bad law, it 
carries the appellants’ case.a long way.] 

Section 70, Indian Contract Act, was not distinctly relied 
upon before the single Judge. -That section, however, does 
not apply as it presupposes an existing interest in the person 
who claims its benefit. It is submitted that the section 
is not’ mednt-to apply to the case of a person with 
whom there can be no contract at all, 


A cash payment can never be called” . necessaries ” and 
cannot be récovered, 
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` Satish Chandra Banerji, in reply. In the case in LL. R.. 


30 Cal, 539, sections 64 and 65 of the Contract Act were 


held to be inapplicable, although it was observed that if 


a proper case under.section 41, Specific Relief Act, were made 


out, relief might be given. The money-lender was not allow- 
ed to recover anything that he had paid under the contract, 
under the special. circumstances of that case. In the case of 


Thurstan v. Nottingham Permanent Benefit mae Söciety, [1902] 
1 Ch. 1, l 


the court of-appeal held the Building Society entitled to 
recover the money which had been paid for the minor to her 
vendor who had acquired .a lien for unpaid purchase-money, 
although the mortgage itself wasdeclared void. The analogy 
applies to this case. The mortgagees had a valid lien and it 
had been discharged by the appellants. They are entitled to 
step into the shoes of the former. As for the contention that 
section 70 does not. apply to the case of ‘a minor, it is sub- 
mitted that the section occurs in a chapter of the Act which 
treats of relations resembling contracts. A comparison with 
section 65 ante shows that the later section is intetided to pro- 
vide for a case where there is neither an agreement nor a con- 
tract. ‘Section 68, it has been held in Mokori Bibeé’s case, pro- 
vides for the case ofa minor, Itis submitted that all these are 
cognate sections which deal with cases of guast-contract, as 
distinguished from contract. - There is no agreemént between 
the parties, but relief is afforded on the ground of unjust 
enrichment, the defendant having profited at the expense of 
the plaintiffs. The Indian Law has been deliberately made 
wider than the English Law, and even under the latter law 
it is only when a payment -has been made against the will or 
without the consent of the other party that a person is not 
permitted fo make himself a creditor of the latter, 


pa Law oe Contract, 8th ancien ed , 442, 443. 


_ The ovis cases were also referred to: 


. Dakhina Mohan Roy v. Saroda Mohan Roy [1893] I. L. R., 21 Cal., 
142, P.C 


Peruuian Guano Co. Va Dreyfus Brothers [1892] A. C., 166.. 
Chitor Mal v, Shib Lal [1892] I. Le R4 14 AlL, 273, F. B. 
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The judgment of the Court was delivered by 

Knox, A. C. J.—After carefully listening to-the very able 
and elaborate arguments addressed to us on behalf of the 
appellants, we are of opinion that the judgment delivered by 
our brother BANERJI isa judgment i in accordance with the 
law as_ prevailing and as understood in these Provinces, 
We therefore are not prepared to interfere. We dismiss the 
appeal with costs. 


Appeal dismissed. 
J. P, 


LALTA PARSHAD AND ANOTHER 
versus 
BABU PARSHAD AND OTHERS. i 


Partnership— Dissolution—A ccounts—Loan—Limitation~A cknowledenient 


by managing pariner—Linutation Act (XV of 1877), section r9— 
Receiver. 


Where the manager of a firm has full power to borrow and repay 
money, it follows of necessity that he has power to acknowledge the debt 
by either immediately giving a promissory note, or subsequéntly, upon an 
adjustment of accounts or in any other way in the course of business, 
making dona jide admissions in writing. To require express authority 
from each one of the partners to acknowledge the debt would be placing 
a very narrow construction on section 19, Limitation Act, 1877, and would 
open the door to very serious fraud. 


It is a part of the duty of the court in the course of a suit for dissolu- 
tion of partnership, in which a receiver has been appointed, to .discharge 
the debts and liabilities of the firm, and the mere fact that the court does 
not adjudicate on the claim of the creditor until after the expiration of 
more than three years, does not render the claim a bad claim against the 
assets of a firm which is being administered by the court. 


” 


FIRST APPEAL from the déċree of Pandit Girraj Kishor 
Datt, Subordinate Judge, Bareilly. z 


Suit for dissolution of partnership and accounts. `. 


° FA. No., 216 of 1997. 
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Plaintiffs’ appeal. - Yr, 

The facts were these :— 

The plaintiffs claimed.to be partners to the extent of an 
eighth share in a rice mill company which was started and 
managed by Babu Prashad, defendant No. 1. The suit was 
filed on the 27th June, 1903. A preliminary decree for disso- 
lution was made and a receiver appointed on the 15th March, 
1906. The plaintiffs on the 22nd June, following, applied to 
the receiver for payment to them of a sum of Rs. 8,009-14-6, 
with interest, which they claimed to have advanced as a loan 
to the company from time to time. Babu Parshad as the 
managing proprietor of the firm had on the 2nd February, 
1903, given a sarkha? to the plaintiffs for Rs. 7,509-14-6, 
exclusive of interest, and in the written statement filed in 
another suit on the 8th January, 1904, and in his deposition 
in the present suit, recorded on the 17th February, 1904, 
had stated that he had received the money on account of the 
mill. The receiver disallowed the amount, and the Subordi- 
nate Judge on the 30th May, 1907, held that the claim was 
barred by time. A final decree was made for distribution 
of the assets realised by the receiver among the shafe-holders. 


The plaintiffs appealed. 

S. C. Banerji (with him Sundar Lal), for the a Spellantey 

The claim was not barred by time, because the loan had 
been advanced for the firm to the managing member, who 
had acknowledged a subsisting liability well within three years 
of the date of the application to the receiver. The receiver 
was an officer of the court and no creditor could sue him 
without the leave of the court. The partnership assets were 
in custodia legis and the proper course for a creditor was to 
apply to the court or the receiver. The assets available for 
distribution among the share-holders could not be ascertained 
till the liabilities of the firm had been discharged. In taking 
accounts, the debit and credit entries had to be tested and 
adjusted, 

Woodroffe, Receivers, pp. 86, 132. 

Surendra Nath Sen (with him Govind Prasad and Benode 
Behari), for the respondents, contended that the manager of 
the firm was not an agent “duly authorised in this behalf” 
within the meaning of section 19 of the Limitation Act. The 
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law contemplated an express authority given for thé purpose 
of making an acknowledgment, and this had not been shown 
by the plaintiffs in the present case. The words “ duly 
authorised in this behalf” are words of limitation and must 
be construed to mean a specially authorised agent. They 
should not be treated as though they were a surplusage, 

Vittalshah v. Sheodin 2. C. P. L. Ra, 40, (cited in Sanjiva Rows 

“ Lawyers Companion”, 635) 

[RICHARDS, J., referred to 

Ram Charan Das xv. Gaya Prasad [1908] 1. Li R. 30 All, .422, F. B.] 

The judgment of the Court was delivered by 


RICHARDS, J.—This appeal ‘arises out of a suit brought 
for the dissolution of a partnership alleged to have existed 
between the plaintiffs and the defendants1 to 4. It was 
subsequently held that a number of other persons were also 
partners and they were made parties accordingly. The 
plaintifts suggested in their plaint that they were entitled not 
only to a dissolution of partnershjp but also to the repayment 
ofthe sum of Rs. 8,000, on the ground that they had been 
misled by the defendants or some one or more of them. 
This sum of Rs. 8,000 is not to be confounded with the item 
of Rs. 7,509-14-6 which we shall deal with later on. It repre= 
sented the capital of the plaintiffs in the firm. The court 
made a decree for the dissolution of the partnership but it 


gave no relief to the plaintiffs in respect of the sum of © 


Rs. 8,000 to which we have already- referred. After the 
primary decree for dissolution had been made the plaintiffs 
on the 22nd June, 1906, put forward a claim to the Receiver 
that they were entitled to the sum of Rs. 8,077-9-9 with 
interest, not as partners but as creditors of the firm. The 
Receiver disallowed this claim on the ground that it was 
barred by limitation and the court confirmed the-view taken 
by the Receiver. . . 


The question whether or not the plaintiffs are entitled 


to recover this item out of the assets is the question and’ 


the only question which has been argued in the present’ 
appeal. We are satisfied on the evidence that the defend- 
ant No. 1 Lala Babu. Prasad was the managing partner of 
the firm, This matter has not been disputed and we 


have been referred to no evidence to the contrary, The 
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plaintiffs in a’suit which was instituted almost if not quite 
simultaneously with the present suit, claimed to recover this 
amount from Lala Babu Prasad personally. In his written 
statement Lala Babu Prasad whilst he admitted receiving 
from the plaintiffs another sum of Rs. 500, alleged that he 
had received the amount now in dispute, not in his personal 
capacity but as the manager of the firm and that the money 
had been duly spent for its purposes. Several letters and in 
particular the one dated the 5th of August, 1906, which have 
been given in evidence contain clear admissions that Lala 
Babu Prasad received the money from the plaintiffs who are 
bankers as manager for the firm. No evidence to the contrary 
was given. In our judgment these documents are clear 
admissions by Lala Babu Prasad that he received the 
amount, The answering respondents, namely, respondents 
Nos. 18, 20, 23, 26, 28, 30, 38 and 39, allege that Lala Babu 
Prasad was not an agent within the meaning of section 19, 
explanation 2, of the Limitation Act of 1877, and that 
further, assuming that Lala Babu Prasad could give a valid 
acknowledgment, the claim was barred at the time the court 
made its decree. On the first point it was argued that the 
agent must have express authority to give the acknowledg- 
ment and that it is not enough that the court should be 
satisfied that Lala Babu Prasad had authority to borrow and 
repay money but that the court must also be satisfied that 
each one‘of the partners gave express authority to Lala Babu 
Prasad to acknowledge the debt. We think that this would 
be placing a very narrow construction on section 19 and 
would open the door to very serious fraud. It seems to us 
that if it is admitted that the agent had a power to borrow; 
it follows ofinecessity that he had power to acknowledge the 
debt by either immediately giving a promissory note or 
subsequently upon an adjustment of accounts or in any 
other way in.the course of business making dona fide 
admissions in, writing. We are quite satisfied on the evi- 
dence that Lala Babu Prasad was -the manager of the 
firm with full power to-borrow and repay money. 

As to the next point namely that the debt was barred at the 
date of the judgment of the learned Subordinate Judge, we find 
that the.claim was put forward on the 22nd of June, 1906, 
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_ the Receiver having been appointed on the 14th of March, in 

the same year. It is quite clear therefore, that from the date of 
the appointment of the Receiver and the putting forward of the 
claim the debt was not barred. It was a part of the duty 
of the court in the course of the suit to discharge the debts 
and liabilities of the firm, and in our judgment the mere fact 
that the court did not adjudicate on the claim until after 
the expiration of more than three years, did not render the 
- claim a bad claim against the assets of a firm which was 
being administered by the court, and we think the learned 
Judge was wrong in dismissing the claim. 

It has not been ascertained what is the amount due to the 
plaintiffs in respect of the item we have been dealing with. 
We therefore allow the appeal to this extent that we hold that 
the court below was wrong in dismissing the plaintiffs’ claim 
on the ground of limitation as tothe item of Rs. 7,$09-14-6. 
The case will go back to the court below with directions to as- 
certain what sum is due to the plaintiffs in respect of the said 
item. Having ascertained the amount due, the court will allow 
the same to the plaintiffs as creditors and the balance of the 
assets will then be distributed amongst the several partners as 
already directed, The appellants will have their costs in this 
appeal as against respondents Nos, 18, 20, 23, 26, 28, 30, 38, 
and 39, including fees on the higher scale. The objection by 
the respondents is not pressed. It is therefore dismissed but 
we make no order as to costs. 

LE Appeal allowed. 

Cause remanded, 
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M eee : SAHIB ALI AND OTHERS 
: ; ; 
en | | versus 
NOOR EE FATIMA BIBI. * 
pasha < J. - Pre-emplion—wajib-ul-arz—lnterpretation—Perfect partition—No 
gi new wajib-ul-arz framed —Malikan deh. 
. The determination of an alleged right to pre-emption must depend 


upon the particular circumstances of each case and the evidence ad- 
duced in support of the pre-emptive right. 


A village was divided by perfect partition into several mahals, but 
no new wajit-ul-are was prepared The wayjid-ul-arz framed before 
partition was headed “rights of co-sharers inser se” and gave the right 
of pre-emption (1) to co-sharers in the é£#a/a (2) to the proprietors of the 

` patti and (3) to the proprietors of the village (malikan deh). Plaintiff 
was a co-sharer in a different mahal to that in which the vendor was a 
co-sharer. Meld that the heading of the wayjtd-ul-ara limited the 
meaning of the expression malikan deh to co-sharers who had a com- 
mon bond with the vendor, and as the plaintiff was not a co-sharer in 
the same mahal with the vendor, she had no right of pre-emption. 


Janki v. Ram Partap Singh, 1. Le R, 28 All, 286; Sardar Singh v. 
Ijaz Husain, I. L. R.. 28 All, 614; Gobind Ram v. Masth-ul-laa, i. L. R., 
29 All., 295, distinguished, Dalganjan Singh v. Kalka Singh L L. R., 
22 AlL, 1, followed. 


-| FIRST APPEAL from the decree of Moulvi Saiyid Tajam- 
mul Husain, Subordinate Judge of Jaunpur. 
7 Suit for possession by right of pre-emption. 
The material facts of the case appear from the judgment. _ 
Sundar Lal (with him Mukammad Ishaq), for the appel- 
lants, 
B. E. O'Conor (with him J. N. Chaudrt), for the respondent, 
_ The following judgments were delivered : 

Stanley, C. J. STANLEY, C. J.— This appeal arises out of a pre-emption 
suit. The village of Arand prior to 1888 consisted of one 
mahal which was divided into ¢hoks and patises. On the 
17th of April, 1888, partition proceedings were filed and the 
village was partitioned. A number of mahals were formed, 

* F, A. No. 327 of 1907. 
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one of which, namely, mahal Muhammad Makki; is the sub-. 
ject matter of this litigation, ‘The plaintiff is not a co-sharer. 
in this mahal but is a. co-sharer in another mahal. The; 


owners of mahal Muhammad Makki sold the entire:mahal. 


to the defendants and therefore the siiit.was. instituted. No. 


new waytd-ul-ars was framed at the time of partition but the. 
plaintiff relies upon. the wazib-ul-arg which was prepared in. 
the year 1883, which contains the following provision as to. 
pre-emption,.namely, “if any co-sharer in any patti wishes. 
to transfer his property, then he shall do so first of all to-his 


co-sharer in the #Aaéa, next to the proprietors of the patti, ` 


after that to the proprietors of the village, malikan deh.” The. 


contention on behalf of the plaintiff is that no new wazib-, 


ul-arz having been framed upon the recent partition, the pro- 
visions of the old wafib-ul-arg must prevail and that the 
plaintiff; being proprietor, (malik), of part of the village is 
entitled to pre-empt. 


The Court below acceded to this contention holding that. 


the case was governed by the ruling in Janki v. Ram Partap- 
Singh (*), 


As has been often laid down, ie determination of an- 
alleged right to pre-emption must. depend upon the- par- 
ticular circumstances of each case and the evidence adduced 
in support of the pre-emptive right. In the present case the 
plaintiff relies upon the words in the waytb-ul-are “malikan 
deh” as strongly supporting her claim... We have therefore 
ta ascertain what meaning is to-be attributed to this -ex- 
pressions in.the wazib-ul-arg in question. F think that the 
key to its meaning is to be found in the language used in the 
heading to Chapter II,in which chapter is to be found. 
the provision as to pre-emption. The heading of this chap- 
ter is “Rights of co-sharers, (‘Azssadaran deh’), as among them- 
selves based on custom or agreement.” The words “co- 
sharers as among themselves” seem to limit the meaning of 
the words maltkan deh to proprietors who are co-sharers 
with a vendor between whom and the vendor is a common. 
bond. The plaintiff in this case is not such a co-sharer and 
therefore I think cannot claim the benefit of the custom. 
The case is unlike that which was relied on by the court 


(1). [1905] I. L. R., 28 All., 286. 
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below, Its facts also do not resemble those in the case of 
Sardar Singh v. jas Husain Khan (}) in which upon parti- 
tion a new wajtb-ul-arz was prepared which was a verbatim 
copy of the old waytb-s/-arz. I would therefore allow the 
appeal and dismiss the plaintiff’s suit. The view which I 
take does not conflict with that expressed in Gobind Ram v, 
Masth-ul-lah Khan (3) inasmuch as in that case there was 
nothing in the wajib-ul-ars relied upon to qualify the mean- 
ing of the expression Aissadaran deh as used in it. 


BANERJI, J.—I am of the same opinion. The plaintiff 
claims under a custom recorded in the waytb-ul-arz prepared 
in 1883-1884, when the village was an undivided village and 
consisted of only one mahal. Chapter II of the wayb-ul-are, 
containing the clause relating to pre-emption, is headed 
Hakuk hissadaran bakhudha (rights of co-sharers inter se). 
It is clear from this heading that the persons referred to in 
the clause were persons among whom existed the common 
bond of being co-sharers. The words malikan deh which 
appear in that clause bear in my opinion the same meaning 
as the words Arssadaran deh in the wajrb-ul-are which formed 
the subject of consideration by a Full Bench in Dalganjan 
Singh v, Kalka Singh (3). [am unable to distinguish this case 
from the case above mentioned. As held in that and other 
cases, the decision of each case depends on the nature of | 
the particular custom or contract on which it is founded. 
The ruling in Janki v. Ram Partap Singh (*) to which I was 
a party, has been relied on by the court below, apparently 
under the impression that it was held in that case that in 
every instance the owner of a share in one mahal is entitled 
to pre-empt a share in another mahal. No such general 
rule was laid down in that case which was decided with re- 
ference to its own peculiar circumstances, The wajtb-ul-arz 
relied on in that case was prepared after the village had been 
divided into two mahals. Having regard to that circum- 
stance it was held that when the wayzb-u/-args conferred on a 
share-holder in the village the right of pre-emption, it was 
clearly intended that the right would attach to such a share- 
holder, even though he was not a co-sharer in the same 

(1). [1906] I. L. R., 28 AlL, 614. (2). [1907] I L. R, 29 All, 295. 

(3) [1899] I. L. R, 22 AML, 1. (4). [1905] I. L. R., 28 AIL, 286. 
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case cannot after partition apply to the altered state of things 
which has now come into existence. 


proposed, 


By THE CourRT.—The order of the Court is that the 


appeal is allowed, the decree of the court below is set aside 
and the plaintiff’s suit is dismissed with costs in both courts, 
including in this Court, fees on the higher scale. 


Appeal decreed, 


RAJ KARAN AND OTHERS 


Uersus 
KING-EMPEROR.* 


Code of Criminal Procedure (Act V of 1898), section r10—Goed behaviour 


~ Proceedings to bind down persons—Andefinite il aa Lifter LOA 
of definite charges. 


Where a charge of dacoity against nen persons failed for want 
of evidence, but the District Magistrate upon police information took 
proceedings against some of them under section 110, Criminal Pro- 
cedure Code, and upon the whole evidence before him, bound them over 
to be of good behaviour, eld that the order under the circumstances 


was a proper one, Alep Pramanik v. King-Emperor, 11 C. W, N., 413, 
distinguished. 


CRIMINAL REFERENCE made by s. Mahommad Ali, Esq., 
Sessions Judge of Mirzapur. 

The material facts appear from the judgment. 

W. K. Porter (Assistant Government Advocate), ‘for the 
Crown. 

No one appeared in support of the reference. 

The following judgment was delivered by 


TUDBALL, J.—Five persons Raj Karan, Baldeo, Golai, 
Ram Nandan and Bansdeo, have been bound over by the 
District Magistrate of Mirzapur, to be of good behaviour. 
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Those circumstances are absent in the present case. 
The custom recorded in the waytb-ul-are relied on in this 


I’ agree in the order 
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The record of the case has been submitted to this Court by 
the Sessions Judge, with a recommendation that the Magis- 
trate’s order be set aside. It appears that these five persons 
together with three others were sent up for trial on a charge 
of dacoity. The District Magistrate found that the evidence 
was insufficient. An attempt was made to obtain evidence 
sufficient for a conviction under section 400, Indian Penal 
Code, but that evidence was not forthcoming.’ Thereupon 
as the police information gave the District Magistrate reason 
tọ believe that, it was necessary to bind over some of the 
persons to be of good behaviour, he took proceedings against 
these five persons out of the eight. An order under section 112 
was duly passed and duly communicated to them. The 
evidence for the prosecution was taken in their presence and 
they were allowed an opportunity of producing evidence in 
their defence, which they did. The Sessions Judge has remark- 
ed: “it has been held by the Calcutta High Court in Alep 
Pramanik w., King-Eimperor (1) that proceedings under section 
110, Ciriminal Procedure Code, should not be instituted with a 
view to bind down persons on an indefinite charge after pro- 
secutions against them on definite charges under the Indian 
Penal Code, have failed.” This quotation apparently has been 
taken from the head-note of the report. A perusal of the Judge- 
ment however will ‘show that the Calcutta High Court laid 
down no such rule at all. The facts of that case are entirely 
different, and the High Court found that the proceedings 
taken against the accused were malicious proceedings taken 
by a Magistrate who had certainly laid himself open to very 
severe crificism. They further found that the evidence in that 
case was perfectly worthless. The facts in the present ‘case 
are very different indeed. The evidence for the prosecution 
if true, discloses a state of affairs which makes it absolutely 
necessary that the five men in question be bound over to be of 
good behaviour, The order of the District Magistrate appears 
to be a perfectly good and valid one, and I see no cause for 
interference. Let the record be returned. - . 


Reference rejected, 


» (1) [1906] 11 C. W. N., 413. 
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ABDUL RAHMAN AND OTHERS 
VETSUS 
KING-EMPEROR. * 

Criminal Procedure Code (V of 1898), sections 157, 159, pre 
report after investigation that an offence has been committed—Further 
enguiry of Magistrate—Order for prosecution of witnesses examined 
in the Magistrate's enquiry —Indian Penal Code (Act XLV of 1860), 
section 193. 


Where a Deputy Magistrate held a* Magisterial enquiry into a case. 


after the police had made an investigation at the direction of the District 
Magistrate and subsequently ordered the prosecution for. perjury of the 
witnesses examined before him, Ae/d that the enquiry held by the Deputy 
Magistrate was without legal sanction and that the orders for prosecution 
were consequently without jurisdiction. 

APPLICATION in Criminal Revision against the order of 


L. Marshall, Esq., Sessions Judge of Mainpuri. 


The material facts appear from the Judgment. 
S. C. Mukerji, for the applicants. 


R. Malcomson (Assistant Government Advocate), for the 
Crown. 
The Judgment of the Court was delivered by 


ALSTON, J.—This is an application in revision to set 
aside two orders, dated respectively, the 17th and 19th of 
May, 1909, purporting to have been made under the 
provisions of section 476 of the Code of Criminal Proce- 
dure. That section provides that “When any Civil, Cri- 
minal, or Revenue court is of opinion that there is ground for 
enquiring into any offence referred to, in section 195 and com- 
mitted before it, or brought under its notice in the course 
of a judicial proceeding,” such court may send the case for 
enquiry or trial to the nearest Magistrate of the first class. 


The petitioners contend that the proceeding in which 
the offence in question is alleged to have been committed, 
was not a proceeding in a Civil, Criminal, or Revenue court, 
nor was the matter brought under the notice of the court in 
the course of a judicial proceeding; and that being so, there 
was no jurisdiction to make the order complained of. As nei- 
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ther of the lower courts have set out the course of the proceed- 
ings which culminated inthe final orders now challenged in 
revision, we have had some diffculty in dealing with this 
application. So far as we have been able to ascertain, how- 
ever, the facts appear to be as follows.—A report was made 
at the Jaswantnagar thana, that the Head master of the school 
there had been guilty of a certain offence. The Sub-Ins- 
pector reported the matter and apparently considered that 
the case was not a true one. The District Magistrate 
must have received notice of this report,. for he verbally 
directed the Officiating Superintendent of Police to enquire 
into the case. This appears from the opening, words of the 
Superintendent’s report. The Superintendent went to the 
place and held an investigation and came to the conclusion 
that the charge was not a true one. He, however, suggested 
that a Magistrate should besent to enquire into the matter. 
The District Magistrate therefore ordered a Deputy Magistrate 
of the first class to proceed to the spot and hold a Magesterial 
enquiry into the case. This the Deputy Magistrate did, with 
the result that he came to the conclusion that the case 
was entirely false. He made a report to that effect and 
recommended, amongst other things, that certain witnesses 
who had supported the charge on oath in the course of 
his enquiry should be prosecuted for giving false evidence. 
The District Magistrate accepted this suggestion, but being 
of opinion that the Deputy Magistrate who had held the 
enquiry was the proper person to take action under section 


476 of the Criminal Procedure Code, he directed him to 
do so, 


. The Deputy Magistrate thereupon proceeded to make the 
orders complained of, presumably acting under section 476. 
The question we have to consider is, under what section of 
the Code or other legal sanction did the Deputy Magistrate 
hold his enquiry. It is clear that he did not act under an 
order passed by virtue of the powers given by section 202 of 
the Code. The Assistant Government Advocate has argued 
that the enquiry was held under section 159 of the Code. That 
section provides that when a Magistrate receives a report 
such as is mentioned in section 157, he may direct an investi- 
gation,or if he thinks fit, at once proceed or depute a Subor- 
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dinate Magistrate to hold a preliminary enquiry into the 
case. 


It is contended on behalf of the petitioners that proceed- 
ings can only be taken under section 159 when the order is 
-based upon the report referred to in section 157. It is further 
contended that section 159 gives an alternative procedure only; 
and that as the District Magistrate had already directed an 
investigation by the Superintendent-of Police, he could not 
subsequently direct an enquiry by a Magistrate. As to the 
first point it is clear that the order to the Deputy Magistrate 
was passed after the Superintendent of Police had been 
directed to investigate. It was not until the report upon that 
investigation had been submitted that the Deputy Magistrate 
was directed to hold an enquiry. This being so, the case is 
very similar to that of Kankaya Lal(?). It was held in 
that case by STRACHEY, C. J., that a Magistrate could 
only hold an enquiry under section 159, when the order 
directing it was passed in consequence of a report submitted 
under section 157, which report precedes an investigation. 
A similar view was taken bya Bench of the Calcutta 
High Court in the case of Mouli Darsi v. Naurangt Lal (*). 
We think that we ought not to disregard these cases, In this 
veiw the orders now before us in revision were passed without 
jurisdiction. The Sessions Judge does not appear to have 
realized the difficulties of the case, though it is only fair 
to him to say that the grounds taken before him in revision, 
were not calculated to bring those difficulties before him. 
He, however, expended an unnecessary amount of time and 
labour in dealing with those grounds. It would have been 
quite sufficient to have remarked that they were misleading 
and unsubstantial without drawing up a proceeding on the 
subject. 
We allow this application and set aside the orders of the 
17th and 19th May, 1909, and any orders that may have 
resulted from them. 


Application allowa, 


(1) [1899] A. W. N., 87 
(2) [1900] 4 C. W. N., 351. 
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KAMTA PRASAD AND ANOTHER 
VErSUS 
MOHAN BHAGAT AND OTHERS.* 


Pre-eniption, right of—Right of substitution—Vendee’s right to mortgage 
for sale constderation—Enforcement of mortgage—Pre-empior's 
right to take propurty as tt stood at the date of sale. 


A purchased certain preperty and mortgaged a portion of it to the 
vendor. A instituted a suit for pre-emption making vendor and vendee 
parties and paid the whole of the pre-emption money which was taken away 
by the vendee. Ina suit for sale upon the mortgage held that the mort- 


gage could not be enforced as the mortgagor's right to the property was 
subject to the pre-emptor’s right of pre-emption. 


Afeld further that the right of pre-emption is not a right of re-purchase, 
but aright to be substituted for the vendee as he stood at the date ot sale. 
Gobind Dayal v. Inayat Ullah, 1.1. R,7 AlL, 775, referred to. Held also 
that the vendee’s right as a purchaser is subject tc the pre-emptor’s right 
of pre-emption and that the vendee cannot defeat the pre-emptive right 
by subsequently mortgaging the property, so as to force him to take 
the property subject to the mortgage, Seri Mal v. Hukam Singh, 


-I, L. R., 20 AIL, 100; Narain x Parbat Singh, 1. L. R, 23 All, 247 and 


Dee Dut v. Ram Autar, 1. L. R, 8 All, 502, distinguished. 


APPEAL under Section 10 of the Letters Patent from a 
judgment of the Hon'ble Mr. Justice RICHARDS reversing a 
decree of Babu Srish Chander Basu, Subordinate Judge of 


Ghazipur, who reversed a decree of Babu Manmohan Sanyal, 
Munsif of Rasra. 


Suit for sale upon a mortgage, 


The material facts appear from the following Judgment of 

RICHARDS, J:—This appeal raises an interesting and important 
question. The facts are shortly as follows: 

On the 7th of April, 1904, three deeds were executed (1) a sale-deed 
of 346 annas-share in Mauza Gohni, and a Jo pie share in Mauza Bhitni 
in favour of Adit Singh and others, (2) a sale-deed of two decrees in 
favour of Adit Singh alone and (3) a mortgage by Adit Singh of his share 
in the purchased property to secure the price of the decrees. The 
present suit was instituted on foot of the mortgage. The representa- 
tives of the respondents Kamta Prasad and Girja Prasad brought 
a suit for pre-emption basing their claim upon the sale to Adit Singh 
and others of the 7th of April, 1904. They did not make the mort- 


e L. P. A. No. 30 of 1909, 
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gagees under the mortgage from Adit Singh parties. The mortgage 
is however a registered deed. The lower appellate court finds that 
when the defendants-respondents pre-e mpted the property they had 
notice of the mortgage. Mr. Sital Prasad on behalf of the respondents 
contends that this ought not to be regarded as a finding, that there 
was no issue in the court of first instance upon this point and that 
the court had no right to record any finding. I can find no 
justification for this contention. No objection was taken to 
the findings of the court below by the respondents. 1 deal with the 
case on the basis of the lower appellate court having found as a 
fact that the defendants-respondeuts had notice of the mortgage 
when they sued for pre-emption. It is conte nded on behalf of the 
respondents that when the property was sold on the 7th of April, 
1904, their right of pre-emption arose and that the vendee could not sell 
or deal with the property so as to affect the rights of the pre-emptors 
until after the period of limitation had expired. They admit that the 
vendee could mortgage but contend that if a pre-emption suit was duly 
instituted, the mortgage of the appellants fell with it They contend 
that the right of pre-emptionis not a right of rcpurchase but is simply 
a right entitling the pre-emptor to be substituted for the vendee as 
purchaser and to stand in his shoes in respect of all rights and obliga- 
tions arising from the sale under which they derive their title. See 
Tejpal v. Gis dhari Lal (i). Mr. Sital Prasad also quotes on behalf of the 
respondents the Full Bench decision in Gobind Dayal v. Inayat Ullah (2). 
The appellants on the other hand contend that the vendee has a perfect 
right to sell or otherwise deal with the property he has bought, right 
up to the time the pre-emption suit is instituted, and that it would be 
very unreasonable to hold that the purchaser who has purchased property 
must wait for a year before he can legally deal with the same, Mr. 
Gobind Prasad, for the appellants, quotes the decisions in Seri Mal v. 
Hukam Singh (3) and Narain Singh vw. Parbat Singh (4) and a decision 
ofa Bench of this Court in Atlahdad Xhan v. Munshi Abdul Hakim (5), 
In the first two cases it was held that where the property after 
being sold to strangers was re-sold by the strangers to a co-sharer 
before suit, there was no right of pre-emption. In the unreported case 
the property had been resold before the suit was instituted and the court 
dismissed the suit on the ground that the plaintiff had sought to pre- 
empt only the first sale. If the right of the pre-emptor is in the 
strict sense of the expression a right to be substituted for the vendee, | 
cannot see how the vendee can defeat his right by selling a second time 
I think it follows from the decision in Serk Mal V. Hukam Singh 
and the Full Bench case of Janki Prasad v, Isha: Das (6) that a vendee 
has a right to deal with the property up to the time the pre-emption suit 


(1) [1908] I. L. R, 30 All., r30atp. 132. (2) [1885] I. L. Rọ, 7 All, 775. 
(3) [1897]. L. R, 20 All, 100. (4) [1901] I. L. R., 23 All., 247. 


(5) S. A. No. 724 of 1906. Judgment deliverd on the 15th April, 1907. 
eae * (6) [i890] 1. L. R., 21 All, 374. 
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is brought. If this is so, the defendants are bound by the mortgage. It 
is not necessary in the present appeal to decide whether or not it is 
necessary for the pre-emptor to pre-empt the second sale or mortgage. 
Possibly, it would have been sufficient in the present case, ifthe pre- 
emptors had impleaded the mortgagees so that the sale price might not 
have been paid to their mortgagors behind their back. The question is by 
no means free from difficulty, and I give my decision with considerable 
hesitation. I allow the appeal, set aside the decree of the lower appellate 
court and remand the case under order 41, rule 23 for determination 
of the case on the merits. Vikrama Singh and Rajnath Singh, although 
they were brought on the record have not been served and are not 
bound by this decision. The learned vakil for the appellants stated 
that he did not wish to take any steps to have them served. 

The defendants thereupon appealed under section 10 of 


the Letters Patent. 
Sital Prasad Ghosh, for the appellants. 
Govind Prasad, for the respondents. 
The judgment of the Court was delivered by 


TUDBALL, J. The facts of the case on which the decision 
of this appeal turns are as foliows :— 

The plaintiffs, respondents to this appeal sold certain 
zamindari shares for Rs, goo to Adit Singh and four others. 
On the same date they sold for Rs. 150 to Adit Singh alone, 
two rent court decrees in their favour. Adit Singh could 
not pay down the purchase money of this sale and as security 
therefor he mortgaged to the plaintiffs his share in the 
property which had been purchased from them, by the 
former of these two sale deeds. The mortgage was created 
on the same date, but subsequent tothe sale. The present 
appellants brought a suit to pre-empt the zamindari. To 
this suit they joined as parties the vendors and the vendees, 
the former being the mortgagees under the subsequent. 
mortgage. 

These vendors did not defend the suit and the appellants 
obtained a decree conditional on payment of the full consider- 
ation for the sale. This sum they paid and then were placed in 
The vendors (mortgagees) have now sued to enforce 
their mortgage, Adit Singh having died, they made his two 
sons, parties to the suit and they also impleaded the pre- 
emptors, as owners of the mortgaged propety. They asked for 
cree for sale of the property in the first instance and 


possession. 


a de 
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in the alternative, for a decree against the persons and property 
of the sons of Adit Singh. The first court granted them a 
decree for saleand dismissed their alternative claim. They 
preferred no appeal but the present appellants (pre-emptors) 
did. The lower appellate court held that the property was 
not liable for the mortgage debt, in the hands of the pre-emp- 
tors, and dismissed the suit as against the appellants. A 
second appeal was preferred to this Court and the learned 
Judge, who heard it, held in favour of the plaintiffs.that the 
property was liable in the hands of the pre-emptors for the 
mortgage debt, decreed the appeal and remanded the case 
for decision on the merits. The defendants pre-emptors have 
therefore, preferred this ‘appeal under the Letters Patent, 
The sons of Adit Singh were not parties to the second appeal 
and are not parties to this appeal. 


It is urged that the learned Judge of this Court was 
mistaken in the facts of the case as he was under the mis- 
apprehension that the mortgagees were not parties to the 
pre-emption suit. His judgment shows this to be correct. The 
mortgagees were the vendors of the property which was the 
subject of the pre-emption suit. They were therefore parties, 
though they dic not defend. No mention of the mortgage is 
to be found in the judgment of the suit for pre-emption. 


It is next urged that the right of pre-emption is not a 
right of repurchase, but a right to be substituted for the 
vendee as he stood at the moment of the sale; that the 
vendee’s right as a purchaser was not an indefeasible right, as 
it was subject to the appellants’ right of pre-emption ; and the 
vendee, therefore, could not defeat the pre-emptive right by 
subsequently mortgaging the property, and thus force the 
pre-emptor to take the property subject to a mortgage thus 
created. In our opinion this contention is well founded. 
In the case of Gobind Dayal v. Inayat Ullah (+), the 
right of pre-emption was defined as a right of substitution, 
entitling the pre-emptor to stand in the shoes of the vendee 
in respect of all the rights and obligations arising from the 
sale. It is in effect as if the vendee’s name had been rubbed 
out of the sale-deed and the pre-emptor’s name inserted in 
its place, It is true that the pre-emptor’s right accrues on 


(tr) [1885] I. L. R, 7 All, 775, F. B, 
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the date on which he pays into court the amount of the 
consideration under the pre-emption decree, but the property 
which he secures is that which passed under the sale-deed, 
and not that property subject to a mortgage created! by the. 
vendee subsequently to the sale z. e., he pre-empts the property 
and not the equity of redemption (the mortgage not being 
one in existence at the date of the sale.). 

The rulings Serk Mal v. Hukam Singh (1), and Narain 
Singh v. Parbat Singh (*), do not govern the present 
case. In both of those cases the stranger vendee re-sold the 
property to a co-sharer in the village (who had a right of 
pre-emption equal to or better than that of the pre-emptor), 
on a date prior to the institution of the suit for pre-emption. 
This, it was held, defeated the plaintiffs right to pre-empt. 
The principle on which these rulings were based is that the 
wrong which the plaintiff had come into court to set right, 
vie, the introduction of a stranger into the co-parcenary 
body, no longer existed on the date of suit, having been 
removed by the resale to a co-sharer with a pre-emptive right 
at least equal to that of the pre-emptor. That principle does 
not operate in the circumstances of the present suit, where a 
portion only of the property has been mortgaged to the 
original vendor, who parted with his share. i 

On behalf of the respondents it is contended that the 
vendee has every right to enjoy the usufruct ofthe property 
until it is pre-empted and that a right to mortgage it is one of 
the rights of enjoyment thereof. Reference is made to the 
case of Deo Dutv. Ram Autar, (*) but it was nowhere held 
in that case that the vendee was entitled to créate a mortgage 
on the property binding on the pre-emptor. It was held that 
a pre-emptor, before his pre-emption is actualy enforced, posse- 
sses no such right in the subject of pre-emption as would entitle 
him to any benefit arising out of the property which he is 
entitled to take but has not yet taken. 

In support of the contention that a vendee is entitled to 
deal with the property as he likes until the pre-emption suit 
is instituted, attention is called to an unreported decision of a 
Bench of this Court in S. A, No. 724 of 1906, Allahdad 

(1) [1897] I. L. R., 20 All, 100. (2) [r901] I. L. R.,-23 All, 247 
(3) [1886] 1. L. R., 8 All., 502, 
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Khan v. Munshi Abdul Hakim, decided on 15th April, 1907. 
In that case the vendee had resold to another stranger, prior 
ta the institution of the suit, and the latter was in possession. 
The vendee pleaded that he had sold and had no longer any 
interest in the property and so the second vendee was made 
a party to the suit, but the plaintiff did not amend his plaint, 
nor seek to pre-empt both sales, and for this reason his suit 
failed. It is clear, however, that if he had amended his plaint 
his claim would have been decreed, granting that he had a 
right of pre-emption. This clearly indicates that the first 
vendee had no power to so dispose of the property to a 
stranger as to defeat the pre-emptive right. In the present 
case, however, the second transfer is only a mortgage. 

Our learned brother was of opinion that possibly it would 
have been sufficient in the present case, if the mortgagees 
had been made parties to the pre-emption suit so that the 
sale price might not have been paid to the mortgagor behind 
their backs. As a matter of fact they were impleaded but 
on their behalf it is contended that they could not have plea- 
ded the mortgage as a defence to the suit. This may be so, 
but at least they had an opportunity of placing their hands 
upon the money paid into court by the pre-emptor and if 
they have not done soit is their own fault. Their mort- 
gagor’s right to the property was subject to the appellants’ 
right of pre-emption. He could not pass a better title than he 
had himself and they took the mortgage at their own risk. 
To allow a vendee thus to mortgage property while subject 
to the pre-emptor’s right so as to bind it in the hands of the 
pre-emptor, would open the door to fraudulent transactions, 
calculated to defeat the right of pre-emption. The very 
nature of this right, the right to be substituted for the vendee 
as he stood at the moment of sale, shows that it cannot be 
allowed to be defeated in this manner. Under Muhammadan 
Law also a subsequent disposition of the property by the 
vendee is viodable at the option of the pre-emptor (vide, 
Amir Ali's Muhammadan Law). We therefore allow this 
appeal, set aside the judgment and decree of this Court and 
re-instate that of the court of first appeal. 

Appellants will have their costs in all courts, including in 
this Court, fees on the higher scale. 

Appeal decreed, 
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 KUAR KARAN SINGH 
VEFSUS — 


GOPAL RAI AND OTHERS.* * 


Court Fees Act ( VII of 1870), section 5-——Decision of Taxing Officer. final 
as fo category. 


The decision of the Taxing officer as to the category within whicha 
suit falls for the purpose of assessing the proper amount-of court. fees 
payable on a memorandum of appeal as also his decision as to the amount 
of fee is final and binding upon the court under section 5, Court Fees Act. 


The facts appear from the pane report made- ‘by the 
stamp-reporter. 


The plaintiff appellant ‘Kuar Karan Singh brought the suit which 
gave rise to'this appeal to tecover Rs. 4,500 principal and Rs. 1,044 
interest, total Rs. -5,544 from the surplus of the sale proceeds of property 
mentioned in schedule A, held in deposit in court and by sale of the property 
mentioned in schedule B attached to the plaint. He came into court on the 
allegation that Syed Hyder Shah, the defendant No. 1, borrowed from 
him the sum of Rs. 4,500 and in lieu thereof executed a mortgage deed 
in his favour on the 2nd September, 1907, by hypothecating the properties 
mentioned in schedules 4 and B to secure the repayment of the mortgage 
money, that it was afterwards discovered that Ram Narayan, the defen- 
dant 2nd party, had in execution of a-simple money- decree -attached the 
property mentioned in Schedule A before the execution of the plaintiff's 
mortgage, that the said Property was sold by auction for Rs. 1,4200 and 
the sale proceeds were held in deposit in court that the decree held by 
Ram Narayan defendant was for Ks. 7,124-1-0 and it had priority over the 
plaintiff's claim, that the other creditors who were defendants ‘3rd party 
applied. to the Court’ for rateable distribution of thesale proceeds and 
that as against the plaintiff who held a lien over the property sold, they 


had no right to have their debts satisfied out of the sale pec eet 
the suit. 


— 


Some of the creditors, who are the TT apposed the suit on 
the ground that they in execution of their decrees had attached the 
property rientioned in schedule A before the execution of the plaintiffs 


mortgage and that the plaintiff could ‘not Wiereiore. „claim priority over 
their debt. 


° Mis: Stamp Ref., under section 5 of the Court Fees Act. - 
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~ The case proceeded on its trial and the court below gave the plaintiff 
a decree for sale as against property mentioned in schedule B and as 
against the surplus of the sale proceeds of the property mentioned in 
schedule A, it directed that the plaintiff will come in after the decretal 
debts of Ram Narayan, Gopal Rai, Parbhu Lal and Rukman, and 
-Raghubar Dyal and Harbhajan were fully discharged. 


The plaintiff, being dissatisfied with the decree comes in appeal to 
this Hon'ble Court and prays that it may be declared that the plaintiff's 
mortgage has priority over the claims of the aforesaid persons except Ram 
Narayan. He has valued the appeal -at Rs. 2,296-5-o the amount due 
under their decrees and has paid a court fee of Ks. 10 on the memoran- 
dum of appeal. . l 

I beg to submit that a suit for recovery of mortgage-debt by enforce- 
ment of the hypothecation lien is a suit for money and the suit not having 
changed its character in appeal, the court fee is payable ad valorem, The 
object of the appeal is the recovery of the mortgage-debt from the sale 
proceeds of the property held in deposit in court, in ‘precedence of the 
defendants respondents. - That being so, a court fee of Rs. 140 is payable. 
Rs. 10 having been paid, there is therefore a deficiency of Rs. 130 to be 
made good by the plaintiff appellant on this memo. of appeal. 


M. L. Agarwala, for the appellant, preferred the pllovig 
objections. 


The appellant has obtained a decree to enforce his mortgage to the 
full extent of his debt, the reservation being that certain creditors had 
perfected their title under section 295 of Act XIV of 1882 and had priority 
over the appellant’s claim. ‘The object of the appeal is to get rid of this 
reservation. The appeal seeks a declaration only. Hence Rs. 10 is quite 
sufficient. 

The office put up the following report. : 

‘In reply to the objection I submit that the allegations on which the 
piaintiff came into court and the contention put forward by him in the 
court below were exactly similar to what is now contended for by the 
learned Counsel on his behalf and yet he, the plaintiff, chose to bring a suit 
for money instead of for declaration. The question is, can he ‘change 
the nature of suit in appeal? I submit, not. The relief prayed for in 
the plaint was directed against the mortgagor as also the creditors 
including the respondents to this appeal other than-Ram Narayan, the 
attaching creditor. The sale-proceeds of a major portion of the mortgage 
security were deposited in Court and the plaintiff wanted to have the 
same for the satisfaction of his mortgage-debt, against the riya] claim 
of; other, creditors, the present respondents being some of them, That 
object of the plaintiff having failed there as against the respondents, he 
comes: in appeal to this Hon’ble Court with the same object in view, but 
to evade the payment of proper institution fee he argues that he wants 

a declaration only and that his object in appealing is the removal of the 
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condition attached to the decree by the court below. Ifthe decree of 
the court below is allowed to stand, he will be a loser to the extent of 
the respondents claim against the sale proceeds, the other property 
mortgaged to him being insignificant and not sufficient to discharge 
his whole debt under the mortgage sued upon (vide paragraph 8 of the 
plaint). 

I may mention that the plaintiff appellant presumably claims to come 
under Art. 17 cl. vi Sch. 1I of Act No. VII of 1870. That clause applies 
to a case where it is not possible to put a money valuation to the relief 
claimed, which is not the case here. According to the plaintiff himself 
the value of the subject matterin dispute in the appeal is Rs. 2,296 and I 
submit the court fee must be paid dn this amount. 

The Taxing officer on the 12th August, 1909, made the 


following order. 


In the case of JAandu Mal y. Aimmat, (1) the Hon’ble Tax- 
ing Judge held that where an appellant sought for a declaration 
that he need not pay off a prior mortgage before bringing 
certain property to sale in execution of a decree obtained on 
his mortgage, he must pay court fees on the sum of which he 
wished to evade the payment. The present case is to my 
mind in all fours with this. The lower appellate court has in 
fact said to the present objector you may draw the balance 
of the sum realised by the sale of one of the properties mort- 
gaged to you, provided you first pay the sum of Rs. 2,296-5 to 
certain other persons. He seeks to avoid doing this. On the 
reasoning adopted by the Hon’ble Taxing Judge in the case 
referred to above, he is bound to pay court fees on this 
amount. IJ therefore agree with the report of the office and 
direct ad valorem fees to be paid on Rs. 2,296-5, This order is 
passed under section 5 of Act VII of 1870. 


M. L. Agarwala contested this order upon the ground 
that the decision did not touch the class in which this case 
fell, i 

Whereupon The Hon’ble Mr. Justice GRIFFIN ordeied: it 
to be laid before the Taxing Judge for orders. 

W. Wallach, for the Crown, raised a preliminary objection 
to the effect that as the Taxing officer had not thought fit to 
refer the matter to the Taxing Judge, his decision was final 
under section 5. It was not open to appeal in revision or 


review. 
1) Unreported. For referencesee 6A.L J. R, 155. 
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He relied on CIVIL, 
Batkaran Rai v. Gobind Nath Tewari [1890] L L. R., 12 All 129. 1909. 
Badri Prasad y, K Lu : i u. : meee 

rasad v, Kundan Lal, [1893] IL L. R., 15 AlL, 117 KUAR KARAN 

M. L. Agarwala, for the appellant, submitted that the SINGH 

question whether an ad valorem fee should be paid or a fixed Gor RAL 


fee was one relating to the class or category to which a par- 
ticular suit belonged. Even if there was no difference 
between the appellant and the Taxing officer as to the class 
to which a particular suit'belonged, yet there might be a diffe- 
rence as to the amount of court fee payable and in such 
cases, the decision of the Taxing officer, ifhe does not refer 
the matter to the Taxing Judge shall be final. But where 
the question involved the determination of the class to which 
a particular suit belonged the matter was one not within the 
province of the Taxing officer but that of the Judge. 
He referred to section 12 of the Court Fees Act. 
The following Judgment was delivered by 
TUDBALL, J.—This matter has come before me in the Tudball, J. 
following ‘circumstances. A memorandum of appeal was 
filed on a'Court Fee Stamp of Rs, 10. The officer, whose 
duty it was‘to see that the proper fee was paid, reported that 
there was a defficiency of Rs. 130, This report of his 
was contested on behalf of the appellant and this differece 
having arisen the matter was placed before the Taxing Officer 
The latter on the 12th of August last, passed an order under 
section 5 of the Court Fees Act, holding that there was a 
deficiency and the amount of fee had been correctly estimated 
by the officer. In some manner, which is not apparent from 
the record, the papers were laid before Mr. Justice GRIF- 
FIN, who thereupon orderd the matter to be placed before 
the Taxing Judge for orders. Mr. Wallach has appeared 
on behalf of the Crown and takes a preliminary objec- 
tion that the order of the Taxing Officer was a final 
order as contemplated by section 5 of the Court Fees 
Act.’ Attention has been called to the rulings reported in 
IL. R, 15 All, 117 and I. L. R, 12 All, 129. In view of 
eae rulings and of the clear terms of the section there is 
“ht in my mind, whatsoever, that the Taxing Officer's 
al and that I have no further power to interfere in 
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the matter. It is urged by Mr. Agarwala on behalf of the 
appellant that the dispute was one as to the category within 
which the suit falls and that therefore the order is not a final 
order, But the decision as to the category is the preliminary 
point which has to be decided before a decision as to the 
amount of Court Fees can be arrived at. According to the > 
plain language of section 5, the amount fixed by the Taxing 
Officer, no matter how he arrives at his conclusion, is fixed 
finally and is binding so far as the purposes of the Court Fees 
Act are concerned. Attention has been directed to section, 
12 of the Act, and it has ‘been urged that a decision of a 
court as to the category within which a suit may fall is not 
a ‘final decision contemplated by section 12, and. the same 
principle applies to section 5 of the Act. With this J cannot 
agree. The language of section 12 is perfectly clear. It is 
merely the decision of a court as to valuation, not the 
category, which is final, whéreas in section 5 it is the decision 
of the Taxing Officer as to the amount of the Court Fee pay- 
able which is. final. The Legislature has not, thought fit to 
allow any appeal from such an order, and it seems to me 
that once such an order has been passed, I cannot go behind 
it to examine the method which the Taxing Officer adopted 
to.arrive at his decision... I. have, therefore, no jurisdiction 
in. this. matter to set aside the order of the Taxing Officer. 
Let the papers be laid before the Judge. taking applications, 
As Mr. Agarwala wishes to obtain time to make good the 
deficiency, I would further point out that in my opinion I 
have no jurisdiction inthe matter as it has not been referred 
to meas Taxing Judge by the Taxing Officer. . 


Preliminary objection allowed. 


VOL, VL): “HIGH. COURT. 977 


- SALIMULLAH KHAN 
= VErSUS i 
KING- EMPEROR. + 


Code. of Criminal Procedure (Act V of 1898), sections 2344295,537— 
. Joinder of charges—Irregularity—Indian Penal Code ( Act XLV of 
_ 1860), section 477A. 


‘The Joinder of charges contrary to the provisions of the Code of 
Criminal Procedure is not merely an irregularity which can be remedied 
under section 537. Hence where the accused was charged with having 
altered and mutilated certain accounts between the years 1907, 1909, Aeld 
that the charge was bad in asmuch as he could have been tried at one trial 
only for-three: separate offences committed within the space of twelve 
months from first to last. 


CRIMINAL APPEAL from an oiden of L. Marshall, Esq, 
Sessions Judge.of Mainpuri. 


The material facts appear from the judgment. 
G. W. Dillon, for the accused, appellant. 


WL K. Porter, peters Seon PEO o the 
Crown. . 


The following judgment was delivered by 


RICHARDS, J.—The appellant was charged and convicted 
under section 477A. Indian Penal Code The charge is in the 
following terms: “That you between 1907 and 1909 being 
a clerk of the Canal Department wilfully altered and mutilated 
the accounts, which were in your possession etc.” Section 
233 of the Code of Criminal Procedure provides that for 
every distinct offence of which any person is accused there 
should be a separate charge, and every such charge shall 
be tried separately except in the cases mentioned in sections 
234, 235, 236 and 239. In the present case the accused 
according to the evidence is charged with making five series 
of alterations. Under section 234, the accused might have 
been tried at one trial for three offences but they must have 
been committed within the space of twelve months from the 
first to the last. It cannot be contended that section 235 


* Cr. A. No. 585 of 1909. 
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applies, nor the provisions of section 236 or section 239. In 
the case of Subrahimania Ayyar v. King-Emperor (1) it was 
held by the Privy Council that the joining of charges contrary 
to the provisions of the Code of Criminal Procedure was not 
merely an irregularity which could be remedied by section 537. 
In the case of Queen-Empress v, Mati Lal Lahiri (3) a Bench 
of the Calcutta High Court held that a charge framed as the 
present charge was quite irregular. It seems to me under the 
circumstances that I have no option except to direct a retrial of 
the case. A proper charge must be framed in accordance with 
the Code of Criminal Procedute. It should be borne in mind 
that I do not decide that evidence of the alleged falsifications 
other than those actually charged is inadmissible. 1 accord- 
ingly set aside the conviction and sentence passed on the 
appellant and direct that the Sessions Judge of Mainpuri 
do proceed as soon as he reasonably can to re-try the appel- 
lant after framing charges. I further direct that the appel- 
lant may be admitted to bail upon giving security to appear 
at his trial to the satisfaction of the District Magistrate. 


Appeal allowed, 
Retrial ordered. 


(1). [1901] I. L. Rs 25 Mad., 61, P. C. (2). [1899] I. L. R., 26 Cal., 560. 
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IN THE MATTER OF NAND KISHORE, 
IN 
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VETSES . 


ANWAR HUSAIN. ® 


Code of Civil Procedure (Act V of 1908), sections 14, 151 and O. 47 R. Im 
Second appeal decided on facts—Application for vreview—~Whether 
entertainable. 

Held that the High Court in second appeal cannot entertain an 
application for a review of judgment sought on the ground that since the 
disposal of the appeal, documentary evidence has been discovered which, 
if sufficiently proved, would have led the court below to come to .a differ- 
ent finding. If the fact of the discovery of the new evidence is brought to 
the notice of the High Court at the hearing of the appeal, it cannot con- 
sider the weight of such evidence, nor can it remand the case to the 
lower appellate court with a view to the consideration of such evidence by 
that court It can, however, allow the appellant to withdraw the appeal 
with a view to apply to the lower appellate court for a review of judgment 
on the ground of the discovery of fresh evidence. Panchanan v. Radha- 
nath, 4 B. L. R., 213. A. C, and Raru Kutti v. Mamad, i. L. R., 18 Mad. 
480, referred to and followed. 


APPLICATION for a review of judgment on the ground of 
the discovery of fresh evidence. 

The High Court accepting a finding of fact in second 
appeal No, 881 of 1905 dismissed the appeal on December 
12th, 1907. In 1909 the appellant applied for review of the 
judgment on the ground that he had discovered new and 
important evidence which if produced before the court at the 
trial might have affected its decision. 

Abdul Majid (with him M. L. Sandal), for the opposite 
party, raised a preliminary objection that the Court having de- 
cided questions of fact in the appeal could not entertain an 
application for review of judgment of a second appeal on the 
ground that the decision was not correct. He referred to 

Bandhan Singh v. Chet Narain, [1895] 15 A. W. N., 1306 

Raru Kutti v. Mamad, [1895] I. L. R, 18 Mad., 480, 

* Mis, Application, in 5. A. No. 881 of 1905. 
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W. K. Porter (with him B. Æ. O'Conor), for the appellant- 
applicant, submitted that so far as the finding offact went 
the Court might not look at the evidence on the record. 
He only wanted the Court to look at the new evidence and 
if that was eriough, to remand the case. a 

[BANERJI, J—Under what section could we do it?] 

Counsel referred to 

Habib Bakhsh v. Baldeo, [1901] L L. R, 23 All, 167. 

The evidence would have produced a totally different 
result if it had been before the lower court, but it was not 
produced as the party producing it did not know of its 
existence. Could he not produce it when he came to know 
of it? If he could, what difference would the fact make 
thatit came to his knowledge after decision of the case in second 
appeal? The legislature did not intend that there should be 
any limitation upon the right to make such an application. 


[BANERJI, J.—If we accede to this application the result 
would be that we would have to set aside our own judgment 
and send back the case to the lower court for retrial.] 


This case did not stand on that footing. The record of a 
subsequent proceeding in which these documents were found 
was up here in appeal and their genuineness had been admitted. 
All that he asked was that the evidence might be looked at 
and then such action might be taken as the circumstances 
justified. He did not want that anything should be accepted 
on trust. He only wanted justice tobe done. He-veferred to 
Or. 47, R. 1, and section 151 of the new Code of Civil Procedure. 


The judgment of the Court was delivered by 


‘STANLEY, C. J.—This is an application for review of Judg- 
ment passed in a second appeal by a Bench of this Court 
of which one of us was a member on the 12th of De- 
cember, 1907, The grounds on which a review of Judg- 
ment is sought are that since the disposal of the appeal 
documentary evidence has been discovered which, if suffi- 
ciently proved, would have satisfied the court below 
that a receipt for money relied on by it was a spurious 
receipt. It is needless to say that in second appeal the Court 
is bound to accept. the findings of fact of the lower appellate 
court, and that court in this instance found that the receipt 
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relied on was genuine, Ifon the hearing of the appeal this 
new evidence had been discovered, it might have been open 
-to this Court to allow the appellant to withdraw the appeal 
with a view to apply to the lower appellate court for a re- 
view of judgment on the ground of the discovery of fresh 
evidence. But unfortunately for the appellant the evidence 
was not discovered until sometime had elapsed after the 
dismissal of the appeal. It appears to us to be ‘clear that 
this Court, if the new evidence had been brought before us 
before judgment was delivered, could not have considered 
its weight, nor was it open to this Court to remand the case. 
to the lower appelate court with a view to the consideration 
of the documents alleged to have been recently discovered. 
Under the circumstances we think that the application for 
a review of judgment on the ground of the discovery of new 
evidence is clearly untenable. We are not disposed to think 
that any authority for thisis necessary. But if such were 
required, we have it in two cases decided in the Calcutta and 
Madras High Courts. In the case of Panchanan Mookerjee 
v. Radha Nath Mookerjee and others (1) it was held by Mr. 
Justice LocH and Mr. Justice MITTER on application for 
review of a judgment passed by the High Court ina special 
appeal confirming the decision of the lower appellate court 
on the ground of discovery of new evidence, that though this 
might be a ground for moving the lower appellate court for 
a review of its judgment, it was not a sufficient ground for ask- 
ing for a review of a judgment passed in special appeal, In the 
case of Raru Kutti v. Mamad (°?) COLLINS, C. J., and PARKER, 
J. decided a similar point. The plaintif who was appellant in 
second appeal sought a review of judgment on the ground of 
the discovery of new and important evidence from which it 
would, it was said, appear that the properties in dispute in the 
litigation were not under attachment, at the date of the mort- 
gage, the subject-matter of the suit. It washeld that the 
application for review could not be entertained for the 
reason that the ground relied upon could not be success- 
fully relied upon in second appeal. Their Lordships say, 
“In this case the second appeal has been heard and 
decided, and we can no longer permit the appeal to 
(1) [1870] 4 B. L. R, 213 A. C, = (2) [1895] 1. L. R18 Mad., 480, 
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be withdrawn, nor could we in second appeal admit evi- 
dence of fact which was not before the lower appellate court. 


We think that the application fora review of judgment on 


the ground of the discovery of new and impartant evidence 
necessarily fails. But a further point, which we may call tri- 
vial has been raised by the learned Advocate for the applicant. 
In the judgment of this Court referring to the receipt, which 
is now alleged to be a spurious receipt, the Court observes, 
“On the 25th of December, 1902, a sum of Rs. 1520 was paid 
in advance for rent by the lessee to the lessor on demand ~ 
made by the lessor in pursuance of the provisions in the lease 
to which we have referred. This payment, it is found satis- 
fied the rent payable up to the end of 1314 F.” An ob- 
jection is raised to the statement that “this payment satisfied 
the rent payable up to the end of 1314 F.” The Court did not 
arrive at. any finding of fact as to this nor did it intend to do 
so. But interpreting the judgment of the learned District 
Judge, the statement referring to the payment was inserted 
in the judgment. It in no way affects the judgment, nor 
could it in any way be regarded as res judicata so far as the rent 
was concerned for which the suit had been brought. Lest, how- 
ever, there may be any misapprehension, we think it desir- 
able to omit from the judgment altogether the words to 
which objection is taken. We accordingly direct that the 
words, “this payment it is found satisfied the rent payable 
up to the end of 1314 F.” be struck out. As the applicant has 
substantially failed, he must pay the costs of the application. 


Judgment corrected. 


» 
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Criminal Procedure Code (Act Vof 1898), section r95, ch (1) (ce), 
cl. (3}—Sanction to prosecute—Parties to proceedings or otherwise— 
forgery. 

The offence or offences in which section 195, cl. 1, sub-clause (c) read 
with clause 3, Code of Criminal Procedure, requires that sanction 
should be given by a court with respect of documents produced in court 
must be offences committed by parties to the proceeding, whether the 
offence be substantive offence of forgery or is an abetment thereof. 

CRIMINAL REVISION against the order of Ahmad Ali, 

Esq., Additional Sessions Judge of Meerut, 

The facts were as follows :— 

- One Mare Lal was a resident of the district of Muzaffar- 
nagar.and Muhammad Hashim was a Hakim practising in 
Meerut. Muhammad Hashim and his wife, .Musammat 
Amatunain, owed some money to Mare Lal. In settlement 
of the debt Mare Lal and his debtors entered into an agree- 
ment that Muhammad Hashim’s wife should execute a sale- 
deed in respect of her property in favour of Mare Lal. In 
pursuance of that agreement Muhammad Hashim one day 
came to Mare Lal, accompanied by a woman who was 
represented by. Muhammad Hashim to be his wife, and they 
all went to the Sub-Registrar’s office to get the sale-deed 
registered. Later on Mare Lal coming to know of the 
facts filed a complaint against Muhammad Hashim, charg- 
ing him with cheating. After that Muhammad Hashim also 
brought a complaint against Mare Lal for forging a sale- 
deed purporting to have been executed by his wife in 
favour of Mare Lal. The sale-deed was produced at the en- 
quiry of both these cases, Hashim’s complaint was dismissed. 
But in Mare Lal’s complaint Hashim was sentenced to 
seven years’ rigorous imprisonment by the Additional Sessions 
Judge of Meerut. At the enquiry before the Deputy 
Magistrate and also at the trial before the Additional Sessions 

* Cr, Rev. No. 386 of 1909. 
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Judge it was suggested that Muhammad Hashim was only 
a tool in the hands of Ghansham Singh, an enemy of 
Mare Lal. Mare Lal thereupon instituted a complaint against 
Chaudhri Ghansham Singh for abetment of an offence 
of forgery for which Hashim had been convicted and also 
for abetment of a false complaint brought against him 
by Hashim. The District Magistrate transferred the case 
toa Deputy Magistrate for trial. Ghansham Singh object- 
ed as to the legality of the proceedings on the ground 
that the offence could not be taken cogniząnce of without 
previous sanction ofthe Additional Sessions Judge before 
whom the principal offender had been tried and convicted, 
The Deputy Magistrate postponed the case and gave 
Ghansham Singh opportunity to apply to the Sessions 
Judge who rejected his application, holding that the case 
could be proceeded against him without any sanction, 
Ghansham Singh therefore applied to the High Court in 
Revision. 


C. Dillon (with him Satya Chandra Mukerji and 
Surendra Nath Sen), for the applicant, contended with re- 
ference to section 195 of the Criminal Procedure Code, 
1898, that the objects of the Legislature in enacting that 
section were two-fold: 1. To afford protection of the court 
to certain class of persons in respect of certain offences. 


2. To prevent baseless prosecution from being started. There 


was a distinction between sections 195 and 476, and it was 
submitted that under section 476 of the Code, the court 
could itself punish offenders for contempt of court and 
under 195 it could delegate its authority to a private 
person. The circumstances under which the court could 
exercise its authority under section 476, were similar to 
those under which sanction might be granted under section 
195. In order that the court may exercise its right under 
section 476, there must be (1) a judicial proceeding, (2) 
the offence committed must be one specified in section 
195 and (3) the offence must be committed before the court 
or brought underits notice. It was submitted that all these 
essentials were present in the present case, and the court, if it 
chose; could exercise its power under section 476, or delegate 
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its power to Mare Lal under section 195. Clause (c) of Sub- 
section 1 of section 195, no doubt laid down that the offence 
should have been committed by a party to a proceeding in 
any court, but this clause read with sub-section 3, amplified 
the scope. Sub-section 3 provided also for the abetment of 
the offence specified in the sub-section, but it did not say 
that the abettor should be a party to the proceedings against 
the principal offender. The wording of the sub-section was 
sufficiently wide to include abetment outside the court, 
The Counsel based his argument on the following authori- 
ties :— 

Abdul Khadar v. Meera Saheb, [1892] I. L. R., 15 Mad., 224; 

In re Devji valad Bhavani, [1893] I. L. R., 18 Bom., 581 ; 

Queen-Empress v. Abdul Kadar, [1896] I. L. R, 20 Mad., 7; 

Chandra Mohin Banerjee v. Balfour, |1899] 1. L. R., 26 Cal., 359; 

In re Balgangadhar Tilak, [1902] L L. R., 26 Bom., 785; 

Profulla Chandra Sen v. Emperor, [1903] I. L. R., 30 Cal, 905 ; 

Giridhari Marwari v. Emperor, [1908] 12 C. W. N., 822; 

Umrao Singh v. King-Emperor, [1909] 6 A. L. J. R, 236. 

G. P. Boys, for the opposite party, submitted that clause 
(c.) of sub-section 1 of section 195 clearly limited the person 
privileged under section 195 to the party to any proceed- 
ings. An abettor who was not a party to the proceedings 
could not take that benefit of the section. The effect of sub- 
section 3 was only to include a subordinate offence and not to 
extend the benefit of the section to a person who was not a 
party to the proceedings. He relied on 

Eadara Virana ¥. The Queen, [1881] I. L. R., 3 Mad., 400 ; 

John Martin V. Luja Bai, [1901] 1. L, Rẹ 25 Mad., 671. 

C. Dillon replied. 

The Judgment of the Court was delivered by 


KNox J.—The facts out of which this application arises 


so far as they are necessary for the determination of the . 


point which we have to consider can be very briefly stated. 


One Muhammad Hashim has been convicted of the 
offence of forging a sale-deed and sentenced to seven years’ 
rigorous imprisonment. The principal witness against Mu- 
hammad Hashim and the complainant in the case was one 
Mare Lal. The same Mare Lal has now instituted a com- 
plaint against Ghansham Singh tor abetment of the forgery 
of which Muhammad Hashim was convicted. Ghansham 
Singh took an early opportunity after he appeared in court 
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of objecting to the jurisdiction of the court which was holding 
the enquiry and said that the Magistrate could not take 
cognizance of the complaint without the sanction of the Addi- 
tional Sessions Judge in whose court Muhammad Hashim 
was tried and in whose court at that trial the forged sale-deed 
was produced. Itis admitted on both sides that neither 
Muhammad Hashim nor Ghansham Singh were parties to any 
proceeding in any courtin respect ofthe sale-deed. That 
being so, there was no need of sanction to be given by the 
Additional Sessions Judge. The offence or offences in 
which section 195, clause (1) sub-clause (c) read with clause 
(3) requires that sanction should be given by a court with 
respect to documents produced in court ‘must be offences 
committed by parties to the proceeding whether the offence 
be one of the substantive offence described in section 463 or 
punishable under sections 471, 47 5 or 476 of the Indian Penal 
Code or only amounts to abetment of any such offences. We 
are satisfied that this is the right construction to put upon the 
words used in section 195 -clauses (1) (c) and (3). The view - 
taken by the learned Additional Sessions Judge on this point 
was a correct view. We see no cause to interfere and direct 
that the record be returned. 


P, D. ; Application rejected: 
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BALDEO PARSHAD. 
VEFSUS 
UMAN SHANKAR AND OTHERS.* 
Transfer of Property Act, (IV of 1882), section 101—Morigage—Pur- 
chaser of the equity of redemption paying off prior incumbrance— 
figuities between him and puisne incumbrancers. 


Section 101 of the Transfer of Property Act provides that where the 
owner of a charge or other incumbrance on immoveable property be- 
comes absolutely entitled to that property, the charge or incumbrance 
shall be extinguished, unless he declares by express words or necessary 
implication that it shall continue to subsist, or such continuance would 
be for his benefit. It protects a purchaser against the claims of puisne 
incumbrancers, where holding a prior mortgage he has purchased the 
‘mortgaged property. Where, therefore, a purchaser of hypothecated pro- 
perty pays off a prior incumbrance on the same with the money left with 
him, that money being part of the sale consideration of the property, he 
can hold up that mortgage as a shield against the claims of puisne incum- 
brancers. 


SECOND APPEAL from a decree of H. W. Lyle, Esq., 
District Judge of Farrukhabad, reversing a decree of Babu 
Rajnath Prasad, Subordinate Judge. 

The material facts appear from the judgment. 


J- N. Chaudri and Gulsari Lal, for the appellant. 
Durga Charan Banerji (for whom S. C. Banerji, for the 
respondents. 


The Judgment of the Court was delivered by 


STANLEY, C. J.—This appeal arises out of a suit for sale on 
a mortgage of the rith of August, 1902, executed by the 
defendant Debi Din to secure a sum of Rs. 1,400. There 
was a previous usufructuary, mortgage of the year 1891 in 
existence at the date of this mortgage by which a principal 
sum of Ks. 1,000 was secured in favor of the defendant Baldeo 
Parshad, On the 20th of October, 1902, the mortgagor Debi 
Din sold his equity of redemption to one Girdhari Lal fora 
sum of Rs. 1,800 of which amount Rs 800 was paid in cash 
and Rs. 1,000 was left in the hands of Girdhari Lal to satisfy 
the mortgage debt of Baldeo Parshad. Baldeo Parshad was 


* 5. A. No. 1069 of 1905. 
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a co-sharer in the village and as such was entitled to pre- 
empt this sale, and he sued for pre-emption and obtained a 
pre-emption decree. Upon pre-emption he paid Rs. 800 to 
the vendor and retained a thousand, portion of the purchase 
money, in satisfaction of his own prior mortgage of 1891. 
The plaintiff in the present litigation is the holder of the 
second mortgage and as such instituted the suit out of which 
this appeal has .arisen on the 3rd of January, 1905, to recovef 
his debt by sale of the mortgaged property. The defendant 
Baldeo Parshad set up the case that he is entitled to hold up 
the mortgage of 1891 as a shield against the plaintiff’s 
claim-and that the plaintiff cannot have a sale without pay- 
ing the amount of the earlier mortgage-debt. The court of 


first instance in a carefully written judgment decided i in favour 


of the defendant Baldeo Parshad and held that he was entitled 
to rely on the prior incumbrance. On appeal, however, the 
learned District Judge has taken a different view of the rights 
of the parties and held that the puisne incumbranceér is én- 
titled toa sale‘of the property discharged from the prior 
mortgage. Weare at a loss to understand the reasoning by 
which he arrived at this conclusion’ Section 101 of the Trans- 
fer of Property Act, which only embodies the law ‘as it existed 
previously upon this subject, protects a purchaser—as the 
purchaser here—against the .claims of puisne incumbrancers, 
where holding a prior mortgage he has purchased the mort- 
gaged property.: It provides that where the owner’ of a 
charge, or other incumbrance on immoveable property becomes 
absolutely entitled to, that property, the charge or incum- 
brance shall be extinguished unless he declares by express 
words or necessary implication that it shall continue to 
subsist or, as is the case before us, such continuance would be 
for his benefit. It was clearly for the benefit of Baldeo Parshad, 
when he became the absolute owner of the property, that his 
prior charge should be kept alive, and how the lower appellate 
court came to hold that the property which he purchased could 
be sold at the instance of a puisne incumbrancer without any 
regard to the earlier incumbrance, we are at a loss to under- 
stand. We think that the decision arrived at by the learned 
Subordinate Judge upon this question is entirely correct, 


We therefore allow the appeal, set aside the decree of the 
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District- Judge and restore the decree of the court of first Givi; 
‘instance with costs in all courts, including fees in this Court, 1909. 
on the higher scale. BALDEO PARSHAD 
Appeal allowed, v, 
SEE eae UMAN SHANKAR. 
Stanley, C. J. 
KING-EMPEROR CRIMINAL. 
Versus. 1909. 
JAGMOHAN AND OTHERS.* — 
f August, 7. 
-` Indian Penal Code (XLV of 1860), section a11—False charge—Jurisdtec- —_ 
l TupBAML, J. 


tion of Magistrate—Commitment to Court of Sessions. 

Where the offence consists in the giving of false information to the 
police and the case does not go further than a police enquiry, the offence 
falls within the first paragraph of section 211, Indian Penal Code. 
Where the Magistrate commits the accused for trial to the Court of 
Sessions only on the ground that the offence charged falls within the 
second paragraph of that section, and does not say that the fine or sen- 
tence which he can impose will not be adequate to meet the ends of justice, 
the commitment is bad in law. 

CRIMINAL REFERENCE made by C. Rustomjee, Esq., 
Sessions Judge of Allahabad. 


_ The material facts appear from the judgment. 


R. Malcomson, (Assistant Government Advocate), for the 
Crown, Applicant. 


Kalindt Prasad, for the other party. 
Satya Chandra Mukerji, for the opposite party. 


TUDBALL, J.—This isa reference made by the learned Tudball, J. 
Sessions Judge of Allahabad, recommending that the commit- 
ment made of the accused Jagmohan and Ram Bharose to the 
Court of Sessions for trial of an offence under section 211 
of the Indian Penal Code should be quashed, The case 
against the two is that they gave false information to the 
police that certain persons had committed murder. The case 
proceeded no further than the police enquiry. They were then 
charged before the Magistrate with the present offence under 
section 211 of the Penal Code. The Magistrate has committed 
them for trial, because in his opinion the offence is one falling 

° Cr. Ref. No. 389 of 1909. 
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under paragraph 2 of section 211, This is the sole ground given 
for the commitment. Under the ruling reported in Queen- 
Empress v. Bisheshar(*)the offence charged against the present 
accused is one which falls within the first paragraph of section 
211 of the Indian Penal Code. This Court has differed on 
the point from the rulings of the other High Courts of India. 
By reason of this ruling the case against the present accused 
is one that was well within the jurisdiction of the Magistrate. 
The maximum term of imprisonment for the offence is only 
two years; the fine of course is not limited. The Magistrate 
does not give as the ground of commitment that the fine or 
sentence which he can impose will not be adequate to meet 
the ends of justice. The case is very similar to the case of 
Emperor v. Dharam Singh (*) tn which the commitment - 
was quashed on the ground now suggested by the learned 
Sessions Judge. The case of Queen-Empress v. Kayennllah 
Mandal (*) is also similar to the present case and the law on 
the point is clearly set forth in the judgment therein. The 
commitment in the present case having been made on the 
sole ‘ground that the offence is one within paragragh 2 
of section 211 of the Penal Code, the Magistrate has clearly 
committed an error of law. The commitment is therefore 
wrong. It would be sheer waste of time if such cases were 
committed to the Court of Sessions. I accordingly quash the 
commitment and direct that the Magistrate do proceed with 
the trial of the case according to law. 
Reference accepted. 
Commitment quashed. 


(1) [1893] 1. L. R., 16 AIL, 124. 
(2) [1906] 26 A. W. N., 28. (3) [1887] I. L. R., 24 Cal., 429. 
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BENI MADHO AND ANOTHER 
VEFSHS., 


INDAR SAHAI AND OTHERS.* 


Res judicata, applicability of the rule of—Competence of the court of first 
instance regulates its application—Commencement of litigation not 
matertal for operation of rule. 

The rule of res judicata, so far as jt relates to the retrial of an issue, 
refers not to the date of the commencement of the litigation but to the 
date when the Judge is called upon to decide the issue. Aalkishan v. 
Kishan Lal, 1. L. R, 11 AlL, 148, followed. It is the competency of the 
court of first instance to entertain the former as well as the subsequent 
suit that regulates the application of the rule of res judicata, Where 
therefore, a lessor brought a suit against his lessee for recovery of 
rent in respect ofa period during which the lessee was out of posses- 
sion, and the lessee subsequently brought a suit for compensation in res- 
pect of the same period, the suit of the lessee being decreed, Ae/d that 
the decree in the latter’s suit, having become final, operated as res judi- 
cata, irrespective of the facts that the suit was subsequent in date and that 
the appeal in the former lay to the Civil Court and in the latter to the 
Commissioner. - ; 

SECOND APPEAL azainst the decree of C. D. Steel, Esq., 
District Judge of Shahjahanpur, reversing the decree of 
Pandit Jagmohan Nath, Assistant Collector, first class, 


Shahjahanpur. 
The material facts will appear from the judgment. 
B. E, O'Conor and Hartbans Sahat, for the appellants. 
Govind Prasad, for the respondents. 
The Judgment of the Court was delivered by 


BANERJI, J.—The question in this appeal is whether 
the suit of the plaintiff respondent is barred by the rule of 
ves judicata. The facts are these :—On the 15th of Novem- 
ber, 1899, a lease was granted by Indar Sahai, plaintiff, who 
is the zamindar of the village, to Ajudhia Prasad and Muthra 
Prasad, the predecessors in title of the appellants. The 
lessees alleging that they had been dispossessed, brought a suit 
for recovery of possession and compensation and obtained 
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a decree on the 25th of March, 1903. They obtained formal 
possession on the 4th of September, 1903, but were again 
dispossessed and thereupon they brought another suit on 
the 4th of March, 1904, for recovery of possession and com- 
pensation, This suit was decreed by the court of first ins- 
tanceon the 30th of September, 1904, and the decree was 
affirmed in appeal. Possession was “delivered on the 19th 
of. November, 1905, On the 4th of December, 1905, the 
lessor brought the. suit, which has given rise to this appeal, 
against the lessees for arrears of rent for the period from 
the 5th of March, 1904, to the 19th of November, 1905. On 
the 3rd of January, 1906, the lessees brought another suit for 
compensation for the same period, that is for the period 
subsequent to the date of the institution of the suit brought 
by them on the 4th of March, 1904, to the date of delivery 
of possession, namely the 19th of November, 1905. This 
suit was decreed ‘by the court of first instance on the 5th 


_ of June, 1906. Indar Sahai appealed against this decree to 


the Commissioner, but his appeal was finally dismissed. 


- The court of first instance dismissed the suit for arrears 
of rent brought by the lessor, holding that during the 


period for which rent was claimed the lessees were out 
of possession. This finding was in accordance with the 
result of the litigation which ended in the decree of the 
30th of September, 1904. From the decree passed in the 
suit brought by the lessor an appeal was preferred to the 
District Judge. The appeal prevailed and the suit of the 
plaintiff lessor was decreed. Upon second appeal to this 
Court the decision of the lower appellate court was set 
aside and the case was remanded to that court.: After 
remand the learned Judge adhered to his original decision 
and decreed the claim of the lessor. From this decree the 
present appeal has been preferred. 


It is contended that as before the decision of the appeal 
to the lower appellate court in this case the decree in the 
suit brought by the lessees had become final, the matter in 
issue in this case has become res judicata in consequence of 
that decree. This contention is in our judgment well foun- 
ded. The learned Judge overruled the plea of res judicata 
on the ground that the present suit had been instituted 
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before.the institution of the suit of the lessees in which they 
obtdined a decree from the court of first instance on the 5th 
of June; 1906, and that thereforethe finding in that suit cannot 
be deemed to be a finding in a former suit and the rule of 
res judicata does not apply.” 


With this view we aré ungble to agree. It was held by 
a Full Bench of this Court in Balkishan v. Kishan Lal, (?) 
that the rule of res judicata, so far’ as it relates to the retrial 
of an, issue, “refers not to the date of the commencement of 
the litigation’ but- to the. date when the Judge is called upon 
to decidé the issue.” - The legislature has giyen effect to the 
ruling by adding to section rr of Act V of 1908, expla- 
nation [—which is as follows :—“ The expression ‘former 
suit’ shall dehote-a suit which has been decided prior to the 
suit in question whether or not it was instituted prior there- 
to.” The date of the institution of a suit is therefore ittia- 


terial for the operation of the rule of res judicata. Mr. Go- ~ 


vind Prasad, who appears on behalf of the respondents, how- 
ever, ‘contends that the decision of the Rent Court i in the suit 
of the lessees cannot be ves judicata in the present ‘suit, be- 

cause in the present suit an-appeal lay to the District Judge 
whereas an appeal in the other suit lay to the Commissioner. 
He has cited no authority in support of his contention. In 
our judgment the fact that an appeal lay to, the Civil Court 
from the decision of the Revenue Court in one of the suits 

and to the Commissioner in the other cannot affect the ques- 
tion of res judicata. It is the competency of the--court. of 
first instance to entertain the two suits which regulates the 
application of-the rule of res judicata. The court of first 
instance, which was the Revenue Court was competent to 
entertain both the suits which were tried by it and to adjudi- 
cate on the issues which arose in those suits. It held in one 
suit on the issue whether the lessees, present appellants, were 
or were not in possession during the period for which com- 
pensation was claimed, that they were not in possession, 
That decision having become final, the same issue could not 
be re-pened in the other suit which the same court was also 
competent to try. That the application of the rule of res 
judicata is, irrespective of any provisions as to the right of 
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appeal, from the decision of the court which decided the issue 
is manifest from the second explanation to section 11 of the. 
new Code of Civil Procedure, which settles conflicting authori- 
ties on the point. Wé are therefore of opinion that as the 
issue which arises in this suit as to the possession of the 
appellants during the period for which arrears of rent are 
claimed was determined by a court of competent jurisdiction 
and was decided against the plaintiffs, the matter has become 
res judicata and the same question could not be raised and 
reconsidered in the present suit. The learned. Judge was 
therefore wrong in overruling the plea of res judicata, We 
allow the appeal and setting aside the decree of the lower 
appellate court restore that of the court of firstinstance with 
costs in all courts, including in this Court, fees on the higher 
scale, : 


Appeal decreed. 


The End of Vol. VI. 


INDEX. 


Acquiescence— 
See Estoppel wae ae sis ji 
Acquittal—Order of—Criminal misappropriation—Promise to pay— 

Revision. 

When an oe proceeds on a mistaken view of the 
law, the High Court can interfere in revision. The 
complainant agreed to receive money which the accused 
charged with criminal ape ee anna promised to pay in 
three days. The Magistrate thereupon acquitted the accused. 
Held that the acquittal was illegal. 


Mosamuar Nanni Banu v. DHUNDE 

Whether a bar to a new trial 

See Criminal Procedure Code, section 403 dii ii 
Adverse possession 

See Landlord and tenant 


See Limitation Act 1877—Art, 141 
Agent— Withdrawal of money 
See Transfer of Property Act—See 83 sai 


Agra Tenancy Act (II of 1901, focal), section 4—7enanit — 
Licensee to cut grass from embankments of a Railway 
line—Profits a prendre—/urtsdiction of Civil Court. 

A person authorised by a Railway Company to cut grass 
from the embankments is not a tenant within the meaning 
of section 4, Tenancy Act, and the payment which he agrees 
to make is not rent. The right which he obtains under the 
agreement is in the nature of profits a prendre. A suit for 
recovery of the amount agreed upon lies in the Civil Court. 


B. & N. W, Ramway v, BANDHU SINGH oes 


—— $$ —____—.-___ —--_- __--—__ sections 4,.25—Theka- 
dar—Metning of-—Sub-lease granted by thekadar— Not void. 


A. tenant under section 4 (5), Tenancy Act, includes a 
thefadar, and within the meaning of the Act a /‘Aekadar 
is a non-occupancy tenant. 

A. thekadar, therefore, is competent to grant a sub-lease 

of his holding for a term of one year under section 25 ~ 
NaTHa v. MUN KHAN "y site 
ee  - —— section 7—A pp lica- 
bility af—to mortgage executed in 189¢—Morteage of siv 
— Whether mortgagor obtains exproprietary rights. 

R in 1894 made a usufructuary morte: of his s#r land 
to the plaintiff. S, the son of X, on the following day execut- 
ted a adulia? promising to pay rent in respect of that land 
to the mortgagee. ‘The lower appellate court and a single 
Judge of the High Court Aeld that S was joint with hi 
father at the time of the mortgage and became an exproprie- 
tary tenant and was not liable to pay more rent than such 
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tenants were liable to pay. eld that the mortgage having 
been made in 1894, the provisions of the Agra Tenancy Act 
of 1901 did not apply and the mortgagor acquired no expro- 
prietary rights in respect of the sir. S was therefore liable 
to pay rent at the rate mentioned in the Aaduliat. Madho 
Bharti v. Barti Singh, I. L. R., 16 All, 337, followed. 


Buko LAL SINGH V. SUKHDEO SINGH sis es 
ae —_—sectlons 20, 83—Relinguish- 
ment—Ex-proprietary tenancy—Agreement to surrender. 

An agreement to relinquish cei anges rights in ser 
land is not au agreement which could be enforced by either 
a Civil or a Revenue Court, 


A judgment-debtor entered into an agreement with the 











_ decree-holder to relinquish part of the str lands in his 


favour while the decree-holder agreed to give up a part of 
the decretal amount, /e/d that the transaction did not 
umount to surrender of tenancy. 


RAGHUBANS SAHAI v, BRIJNANDAN LAL 
section 25 
See section 4 wei aide ae : 
——~gsections 31,57, 179, 199— 


Ejectment of tenant and sub-lessee—.lppeal to Commissioner 
—Tenant setting up custom of transfer—Proprietary title. 


If a suit for ejectment, on the ground of an act or omission 





„detrimental to the land in a holding ‘or inconsistent with the 


purpose for which it was let, is brought against a tenant 
alone, an appeal lies to the District Judge from the decision 
of the court of first instance. If the suit is for ejectment 
of the tenant and his transferee on the ground mentioned 
in clause (@) of section 57, itis a suit under the second 
clause of section 31 and is a suit mentioned in group Č, 
schedule iv., and an appeal in such a case lies to the 
Commissioner. 


A suit for ejectment was brought against the defendant 


.on the ground that he had let the land for building purposes 


and that, that was inconsistent with the purpose for which 
the land had been let to him. The defendant pleaded that 
there was a custom in the village by which the tenants 


' were competent to sub-let. The suit was partly decreed. 


Held, an appeal lay to the Commissioner, Held further 


_ that no question of proprietary title was raised in the 
~ defence. 


Laonman Das v. Nast Bags 


———— section 32— Division of occu- 


pancy holding—Suit for declaration of tight—Suit main- 
tainadle. 
- A suit for a declaration of right to a share in an occupancy 
holding is maintainable. 
A declaration as to his rights obtained by one co-sharer 
inst the other co-sharers does not and cannot effect any 
division of the holding or distribution of the rent thereof. 
Ashig Husain v. Asghari Begam, I. L. R., 30 AJL, 90, 


followed. <Achhey Lal v. Janki Prasad, I. L. R., 29 All, 86, 
overruled. 


NAJIBULLAU V. GULSHER KUAN „a 
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Agra Tenancy Act (II of 1901,—local).—(contid,) cee 2, z 
ms section 57 ~~~ ed 
See section 31 a a ‘as ww. 39 
section 83 
See section 20 Sia beg ane aw 477 


a section 138—Posses- 
ston for two generations and 50 years—Grant—No 
presumption—W ajib-ul-arz— Construction of. 
The Raja of Mainpuri gave certain lands to plaintiffs for 

planting sale on the condition that when the groves were. _ 
cut away the zamindar would have a right to assess rent but 
the plaintiffs would remain in possession. These terms were 
recorded in the wayid-ul-arz, The groves were destroyed 
when the plaintiffs had been ii possession for two genera- 
tions and 50 years. /Ve/d that under the terms of the wajtd- 
ul-arz the plaintiffs became tenants of the lands in question 
when the groves ceased to exist. 


The mere fact that the plaintiffs had remained in posse- 
ssion for two generations and 60 years without payment 
of rent did not raise the inference that a rent free grant was 
made in their favour. Without proof of such a grant section 
188 of the Tenancy Act did not apply. 


Suro MANGAL SINGH y, SARDAR SINGH sis wwe 749 


sections 167, 177—Zxecu: .. 
tion of decree—Appeal— Revision—Jurtsdiciton. P 
A suit was dismissed by the Revenue Court as not 
cognizable by it and the District Judge, oe appeal, having 
dealt with it under sections 196 and 197 of the Tenancy Act, 
. made a decree, execution of which was ny pee for in the 
court of the Assistant Collector of the first class who rejected 
the application, Ae/d that no revision lay against the order 
of the Assistant Collector refusing execution. 
































Damper BINGE v. Sri Kisnan Dass se -ase 552 
———— section 177 
See section 167 a sia das ewe «552 
memanas section 179 
_ See section 31 oe ase sts oo. 39 
z section 199 
See section 31 on a oe ae 39 


ee eet nnn OCO  199-—/de- 
ment of Assistant Collector, Second class—Res judicata. 

"e In answer to a suit for arrears of rent in the court of an 
Assistant Collector, Second class, the defendant pleaded that 
he was the proprietor of the land and nota tenant. The 

~ Revenue Court ed under section 199 of the Agra 
Tenancy Act aaa held that the defendant was not the pro- 
prietor but a tenant and decreed the suit. The defendant 
then filed a suit in the Civil Court for declaration of his pro- 
prietary right to the land and valued the suit at Rs. 250. 
Field that although an Assistant Collector of “the Second 
class had jurisdiction to try suits only up to the value.of.. 
Ra. 100, his decision on the question of proprietary title 
barred the subsequent suit brought in the Civil Court to 
try that question. ape ee 

SHAHZADE Sinaw V. MOHAMAD AHMAD ALI KHAN woe 917 
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—__--_—---— section 199—Suit for 
arrears of rent—Tenani not pleading proprietary tille— 
Subsequent suit for decliration—Rea J udicata, 

In a suit for arrears of rent under Act No, IT of 1901, the 
plaintiff did not set up his proprietary title to the land in 
suit. Æeld that a subsequent suit in the Civil Court for 
establishment of his proprietary right was barred by the 


‘principle of res judicata, 
Lau Sinen v. Ke arr SINGE ggi i R 
sections 199, 201. 
See res judicata ae : s ai 


——— section 201 {3}—Crivil 
and Revenue Courts—Question of tille decided by Civil 
Court—Subseqguent suti for profits—Recorded co-sharer— 
Presumption. 

Where a Civil Court of concurrent jurisdiction has already 
determined the extent of the proprietary right possessed by 
the plaintiff, in a subsequent suit for profits there is nothing 
left for the Revenue Court to presume, and the question as 
to the nature of the presumption under section 201 (3) of 
the Tenancy Act does not arise. 


GoBINDI V. SAHEB RAM... 





section 201 (3)—Suzt 

Jor profits in Revenue Court—Question of title decided by 
` Civil Court—No questien of presumption, 

A co-sharer sued the defendant lambardar for profits. The 
defendant pleaded that plaintiff was not entitled to profits 
of certain plots-which had been wrongly included in his 
patti, and that he, the defendant, had obtained a declaration 
of his title from the Civil Court. The District J ucee held 
that so long as the AAewat was not corrected, the plaintiff 
was entitled to succeed, and the Revenue Court was not 
bound to pay any regard to the decree of the Civil Court. 
Held that the Revenue Court was not competent to ignore 
the decree of the Court and that the decree of the. Civil 
Court being in this case in favour of the defendants, the 
plaintiff could not rely upon the A/ewars as it stood. 


Buawanl Sinon v. Dinawar KHAN Ja ees 
Lease of exproprietary 

right one es A iei eke 
Agreement to Partition — a o/ 

See Hindu Law—Partition ene se8 29 
Alienation 

See Hindu law—Alienation wae me +e 
Appeal. 

See Agra Tenancy Act, section 31... = .., 

See Civil Procedure Code, 1882, section 588. : 
ND 





See Civil Procedure Code, 1882, section 318 
Arbitration, award. 
See Civil Procedure Code, section 508 T? ses 
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Appeal. —(concld. ) 
See arbitration invalid reference ... see .. 486 
. Arrest, order of 
See Civil Procedure Code, 1908, section 135, clause 2 rw. 912 
———— Privy Council—Order of remand. 
See Civil Procedure Code of 1908, section 2 ,.. 786 
See Village Courts’ Act, section 73 us .. 798 
Arbitration—Appoiniment of arbitrator by Court— Subseguent 
acquiescence by parties. 
See Civil Procedure Code (Act XIV of 1882), section 
510 Si T is sac ww. 35l 
See Civil Procedure Code (Act XIV of 1882), section 
508 pag Te ži se ww. 333 
m Invalid reference and Award—Appeal from decree ` 
passed in accordance with such award. 
Where there is no valid reference to arbitration and no 
valid award, the decree passed in accordance with it cannot 
be maintained, and an appeal lies sera such decree. Meg? 
Puran v. Hira Singh, [1909] 6 A. L. J. R., 333, referred to. 
Snip LAL v. CHaTURBHUI ott im 496 
Attachment. 
See section 278, Civil Procedure Code, 1882 ... w.. 434 
Auction sale—Duly of Court—Purchase under misrepresenta tion. 
In sales under the direction of the court it is incumbent on 
the court to be scrupulous in the extreme and very careful 
to see that no taint or touch of fraud or deceit or misrepre- 
sentation is found in the conduct of its ministers, and it 
should not enforce against a purchaser, misled by its duly 
accredited agents, a bargain which is illusory and unconscien- 
tious, ` 
ManomED Kara Mian v. A. V. PARPERINE 34 
Award— Filing a provisional, 
See Civil Procedure Code, 1882, section 595 487 
Mis-statements in— Ratification. — 
See Civil Procedure Code, 1882, section 244 822 
Bab uana grant. 
See Hindu Law—Alienation 847 
Brit Jijmani Bahis—Suz7 10 set aside a sale of 
See Limitation Act of 1877, Art., 126 614 
Burden of proof— Disqualified proprietor. 
See Contract Act, section 16 707 
~~ Suit for Joreclosure— Validity of Contract. 
See Evidence Act, section 13 (6) ; 693 
ma Original Nucleus—Dayabhaga. 
Ses Hindu Law, Dayabhaga ‘ek TE we. SOF 
Alienation by widow. 
See Hindu Law as ai wes se 507 
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Burden of proof—(conc/d.) 
Mortgage by a Hindu father—Son's lability, 
See Hindu Law, antecedent debt ae = wee 288 
Father's debt 
See Hindu Law se ss fag ww» 133 
Cause of action— : 
See Contract Act, section 25 (3) iss vw. «611 
Sons liability. oo 
See Limitation Act, 1877, Art. 120... ae w+. 687 
See pre-emption ses Bae = wee 699 
Contract by correspondence. 
See Civil Procedure Code, 1882, section 17... .. 213 


Civil Procedure Code (Act XIV of 1882), section 17, Exġlana- 
‘tion [1 i7—Cause of action—Contract entered into by corres- 
pondence—Made at the place where letter of acceptance 
finally posted. 

. When a proposal was made at Aligarh and after negotia- 
tions by correspondence it was finally accepted at Calcutta, 
the contract was made at the place where the letter of 

- acceptance was finally posted, and the cause of action there- 
fore arose at Calcutta. 


Barona Prasad Boss v. PIARB LAL sue ws 213 


——_— -——_—_——— section 34— Suit for 
ejectinent— Plea of non-joinder—-Watver—Procedure— 
ractice—Unwilling co-sharer joined as defendant =- 

Suit maintainable, 

Where in asuit for ejectment the plaintiff joined as defen- 
danta two of his co-sharera who were unwilling to join as 
plaintiffs, Aefd that the suit was maintainable and that the 
plea of non-joinder not having been taken in the written 
statement and at the first hearing must be deemed to have 
been waived. 

Ram BAKHSH v. CHANDA abs sia se 

ea a a aiat 36, 60, 120 

—Order appealable, ss 

The Subordinate Judge ordered some of the defendants to 
appear in person in his court without mentioning the section 
under which the order was made. Æeld that the order was 
an order under section 120 of the Civil Procedure Code. 


ABDUL JALIL v. Humera BiB fat site 
a ne a rn nn SOCHON 44—Misjoinder 

—Suit for declaration of right to partition—All the 

objectors in Revenue Court whether necessary parties. 

To a civil suit for declaration of his right to certain plots 
of land, plaintiff impleaded as defendants all his co-sharers in 
the village, who objected in the Revenue Court to the 

rtition on the ground that they were theirs. The defen- 

nts pleaded misjoinder of parties and causes of action. 

'' Held that’ the suit being for declaration of title and not for 

possession of specific plots of land, plaintiffs were bound to 
implead all those who claimed an interest in the property. 


Suan Zan Husain v, SHAH ZAFAR HUSAIN .. 456 
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————————— E section 60. 

See section 36 ba sis ia ... 340 
a et ome SECTIONS 44, 45— 


Misjoinder-—Joining of vendor and vendee in a pre-emption 
suti— Several sales—same vendee—Jfointng ali causes of 
action in one sutt—E fect of. 

The vendors are not necessary parties to a suit for pre- 
emption. Claims for pre-emption in respect of more sales 
than one, by different vendors, can be joined together against 
the same vendee. Where, therefore, several vendors execut- 
ed several sale-deeds in favour of the same vendee and the 
pre-emptor brought one suit for pre-emption of all the sales, 

oining the vendors as defendante, Ae/d that the suit was not 
bad for misjoinder of parties and causes of actions, the join- 

ing of the vendors ‘being superfluous. Xaltan Singh v... -— 
Gurdayal, I. L. R., 4 All, 163, not followed. 





Harpans Tewari v. Tora Sanu atts ... 926 
i a ee ection = 108—LFr- 

parte decree. 

See Rules of the 4th of April Sue alg er 22) 
tt i ne te me SECtION 120. 

See section 36 ae 5 eee ee 340 

— section 148. 
See section 214, Civil Procedure Code of 1882 ... 647 











SEE —- section 202— Firs? 
judgment deciding case but deferring passing decree till 
succession certificate filed—Subsequent judginent reversing 
decision arrived at in first judgment—Legality, 

The District Judge in appeal on 20th May, 1908, recorded 
a ae are to the effect that the plea raised in appeal by  __ 
the defendant that he had not been given a sufficient 
opportunity to prove his case in the first court was of no force, 
but deferred passing a decree until the plaintiff had filed 
a succession certificate. Before the certificate was filed 
however, on the 25th May, 1908, the District Judge heard 
further arguments and gave judgment allowing the appeal 
and remanded the case to the lower court to enable defendant 
to prove his case. Held that the second eee was 
inconsistent with the first and illegal, and that a decree must 

` be passed according to the first judgment. 

Kusuun Kuan v. GANGA PRASAD 54 


———_ sections 211, 212— 
Execution—Mesne profits—Date of institution of sutt— 
Tttle——- Delivery of possession—Interest on mesne profits— 
Valid e es incurred by jJudgment-debtor in collection 
during the time the properly was in his possession given- ~-- 

- credit to. 


In a suit for tition and mesne profits for thres years 
preceding the institution of the suit, the High Court granted 
a decree with mesne profits “to be ascertained in the execu- 
tion department.” Upon the decree-holder putting in an 
a pE for the exetution of the decree for mesne profits 
the lower court awarded mesne profits for the three years 
claimed in the suit, allowed no interest upon the mesne 
profits, and deducted from them the collection charges and 
Government revenue paid by the judgment-debtor : 
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Upon appeal,’ eld (1) that the decree-holder was entitled 
to mesne profits from the institution of the suit up to the 
date of delivery of possession or the expiration of three 
years from the date of the decree, whichever event first 
occurred. Fakruddin Mahomed Ihsan x. Official Trustee of 
Bengal, I. I. R, 8 Cal, 178, P. C., referred to ; (2) that the 
decree-holder was entitled to interest upon the mesne profits. 
Grish Chander Lahiri v. Shoshi VERTEN Roy, L L. 

-R, 27 Cal, 951, P. C., followed ; (3) that the judgment-debtor 

was entitled to deduct collection charges and payment in 
respect of Government revenue from the mesne profita, 
inasmuch as he, being the Lambardar, could not be consi- 
dered to have been a mere trespasser. Dungar Mal v. 
Jai Ram, L L. B.,24 AIL, 376, distinguished. 


Vipya Ram v. Monax Lau 327 


meti 214—Decree 
Jor pre-emption—Money not deposited within time fixed— 
. Obligation or liability incurred—No vested right in proce- 
dure—Code of Civil Procedure (Act V of 1908), section 148 - 
— General Clauses Act, (VIT of 1897), section ó. 


Where a decree for pre-emption directed that the consider- 
ation for the sale should be deposited within a certain time 
which expired after the coming into operation of the new 
Code of Civil Procedure, Zelda that no extension of time could 
be granted. 

The plaintiff had incurred an obligation or liability under 
the old Code, and it was not a matter of procedure, and 
having regard to the provisions of section 6 of the General 
Clauses Act 1897, section 148 of Act V of 1908—the new 
Code of Civil Procedure—even if it is applicable to a suit for 
pre-emption, did not apply to the present case. 


Jue Ram v. Jewa RAM 





ve eo .. 647 
—~— section 230—/udg- 
ment-debtor evading arrest—False objections to execution- 
. Decree whether barred after 12 years. 


When a judgment-debtor keeps out of the way when 
warrants are issued for his arrest and puts in false objections 
in bad faith and thereby dishonestly evades payment of 
money justly due, he is not entitled to the p of section 
230 of the Civil Procedure Code. The judgment-debtor in 
this case ae di evaded arrest and more than once objected 
to execution being taken out but his objections failed. The 
application for execution was presented more than 12 years 
atter the date of the decree but within 3 years of the last, 
application. Æeld that the execution of the decree was not 
barred by section 230, Civil Procedure Code, 


Bexi PRASAD v. Kasni NATH 


— eton 232— Decree 
against Several persons—Attachment of decree by one of the 
several judgment-debtors— Vesting of owner shit— Attached 
decree capable cf execution against co-judgment-debtors— 
Distinction between attachment and assigninent of decree. 


The rulethat when a decree is assigned, one of the several 
judgment-debtors cannot take out execution is founded on 
the hee that by purchasing the decree the assignees of it 
has discharged it and the decree no longer subsists and his 
only right is to claim contribution from the other judgment- 
debtors. In the case of a decree which has been attached 
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the person who has caused it to be attached has not 
acquired the ownership of the decree, and the person who 
attaches it is competeut to do what the original decree-holder 
may have done. Hence, where a person attaches a deeree 

inst himself and several others in execution of a decree 
obtained by him against his decree-holder, 4e/d that he is 
competent to take out execution of the attached decree 
against his co-judgment-debtors. 


KALYAN Sinen v. DAMBER SINGE ae a. 564 
et in ar nn oes en oem SOCtION 244. 
See section 583 Supra ... ee see s... 383 


oo -—— section 244—Circuims(an- 
ces under which plain’ may be treated as an application 
under section 244. . 


Plaintiff's father took a loan from the defendant The 
latter sued the plaintiffand his brothers after the death of 
the father to recover the money and obtained a simple money 
decree in execution of which certain ancestral property was 
attached. Objection was taken to the attachment, but was 
dismissed by the two lower courts whereupon the sons appeal- 
ed to the High Court. Pending thedecisionof the High Court, 
the plaintiff deposited money in court which was realised by 
defendant. The High Court, held that on the true construction 
of the decree the property could not be attached and sold. 

The plaintiff then brought the suit to recover the money 
merely because of the decision of the High Court. /fe/d that 
the suit was uot maintainable and the plaint could not be 
treated under the circumstances as av application under 
section 244, Civil procedure Code. 

Sago Narain v. Lanta PRASAD 


sections 244, 318, 319— 
Sale in execution of a decree upon morigage—Purchase 
by the decree-holder—Grant of sale certificate- Whether 
separate suil for possession maintatnable—Limilation Act 
(XV of 1877), schedule 11, Art. 238. 


Whiere a mortgagee, in execution of his own decree, pur- 
chases the mortgaged property atan auction sale which is 
confirmed, and he aati the sale-certificate, there is no bar 
to lis subsequently maintaining a suit to recover possession 
thereof if the judgment-debtor aoes not deliver up the pro- 
perty. Section 244 (c), Code of Civil Procedure, 1882, does 
not apply to such a case. Xaltan Singh v. Thakur Das, 5 
A. L. s R., 234, S. C., [I909] A. W. N., 87, overruled. 


Per STANLEY, C. J., dissentiente oe J., concurring 
with him): The rule which forbids a mortgagee decree- 
holder to purchase has no force if permission to bia be given 
to him by the court and when the grant of permission to bid 
has been given, such mortgagee is uo longer under disability 
to purchase, but gza the right to purchase is on the same foot- 
ing as strangers to the suit who may be bidders at the sale. 
The recognition of a dual personality in a decree-holder pur- 
chaser would be to introduce a strange and novel legal fic- 
tion. An executor who is sued as such only cannot in his 
personal capacity be prejudiced by any decree which may be 
d in the suit. In order that he may be personally 

und he must be sued in his personal as well as in his re- 
presentative capacity. An executor not merely claims title 


137 
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from a deceased person but he represents the deceased per- 
son. If he institute a suit in respect of the estate of the de- 
ceased, he does so not presumably for his own benefit, but 
for the benefit of the estate of the deceased. If he be 
sued as an executor only he is sued as representing the 
deceased. On the contrary in the case of a decree-holder 
he sues on his own be and for his own benefit. 
If he get leave to bid and buys the mortgaged property, 
he does so on his own account and in his own in- 
terest alone. By becoming a purchaser he does not cease to 
be a party to the suit and as auch be bound by any order 
which may be passed therein. The intention of the Legisla- 
ture in passing the enactment in question was to prevent 
any question which could be disposed of in execution becom- 
ing the cause of fresh litigation. Vtraraghava v. Venkata, 
Th R., 5 Mad., 217, and Marttia v. Appasami, I. L R, 13 
Mad., 504, referred to. 


The word “representative” in section 244 of the Code of 
Civil Procedure includes a party who by assignment or gift 
succeeds to the rights of the decree-holder after decree. 


Article 138 of schedule II of the Limitation Act, 1877, 
might be applicable to the case of a purchaser who was a 
stranger to the suit in which a decree for sale was passed 
and not being a party to the suit was not entitled to take 
proceedings under, section 244, When a court has passed a 
decree for sale in a mortgage suit, the proceedings are not at 
an end when the sale to the decree-holder who has obtained 
Jeave to bid has been confirmed and a certificate of sale 
granted. Delivery of ion ig necessary and until such 
possession is given the decree cannot be said to have been 
executed or satisfied. 


Per BANERI, J., (AIKMAN and GRIFFIN, JJ., concurring): 
In order that clause (c) of section 244 may apply two con- 
ditions are essential: first, that the question arises between 
the parties to the suit in which the decree was passed or 
their representatives, aud second, that it is a question relat- 
ing to the execution, discharge or satisfaction of the decree. 
As regards first condition it is manifest that the parties 
must be arrayed as decree-holder or his representative on 
the one side and the judgment-debtor or his representative 
on the other. Any question arising between the decree- 
holder and his representative or between the judgment- 
debtor and his representative is clearly not a question with- 
in the purview of section 244. Raynor v. Mussoorte Bank 
Ld, L L. R, 7 All, 681; Magan Lal v. Doshi Mulfi, L L. 
R., 25 Bom., 631, followed. 


The decree-holder as such is not entitled to possession as 
the decree does not award ion. It is only in his capacity 
as auction-purchaser that he can apply for and obtain posses- 
sion. In this respect his position is no better and should 
be no worse than that of any other purchaser. The fact that 
the decree-holder has purchased the property is a pure accid- 
ent. Although the same person may be the decree-holder 
and the auction-purchaser, he fills two different capacities 
and it isin the latter capacity only that he can obtain pos- 
session. i 

All auction-purchasers whether they are decree-holders or 
not, and whether they purchased under a mortgage decree 

. or under. a simple money decrees, are in the same position as 
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regards recovery of possession of the property purchased by 
them, and it is only in their capacity as auction-purchasers 
that they can obtain possession. The question therefore 
which arises under section 318 or 319 of the Code of Civil 
Procedure is uot a question between the parties to the suit 
or their representatives and cannot be determined under 
section 244. Mahabir Pershad x. Macnaghten, I. la R., 16 
Cal. 682. (P. c.) referred to. A question between the auc- 
tion-purchaser or his representative and the judgment-debtor 
or his representative ene to the delivery of possession is 
not a question relating to the execution, discharge or satis- 
faction of the decree. Under the meaning of section 244, 
clause (c), upon the judgment-debtor’s property being sold 
and the amount due under the decree being realized, the de- 
cree is fully executed, discharged and satistied and no ques- 
tion relating to the execution, discharge or satisfaction of 
the decree remains to be determined. hether or not the 
auction-purchaser obtains possession of the property sold is 
wholly immaterial for purposes of the decree and does not 
in any way affect it. The validity of the sale or the comple- 
tion of it does not depend on the decree-holder’s obtaining 
possession. So far as the purchaser is concerned he does not 
obtain possession by virtue of the decree and the question of 
delivery of possession to hun is not one relating to the exe- 
cution, discharge or satisfaction of the decree. That the | 
Legislature intended that a purchaser at auction sale may 
obtain possession by means of suit is manifest from article 
138 of schedule TI of the Limitation Act. A decree-holder 
auction-purchaser, like any other auction-purchaser, is en- . 
titled to claim possession not only by an application uuder 
section 318 or section 319, but also by suit; he has alterna- 
tive remedies, one of the remedies being a suminary applica- 
tion for possession, and section 244 is not a bar to such a suit 
and does not apply to such an application. 


No appeal lies from an order under section 318, Civil Pro- 
cedure Code. 


Narain Singh v. Heh Eda A. W. N., 45; Dhunda 
v. Durga, |1893] 13 A. W. N., 122; Luchimee Narain v. 
Bhairow Pershad, [1866] 1 Agra H.C. Rep, 5 Mis App., 
Bimal Das v. Ganesha Koer, 1 C. W. N, 688; Mahomed 
Mosraf v. Habib Mia, C. L. J., 749, followed. 


An application under section 318 is notan application for 
execution and so also an application for delivery of possession 
is not an application to take a step in aid of execution. Opi- 
nion of Knox, J., in Xesri Narain v. Abdul Hasan, L L. R., 
26 All, 365, and Moti Lal v. Makund Sing, LL. R., 19 
All, 477, doubted. 

Per Aikman, J.—The observation of the Privy Council in 
L L. R., 19 Cal., 683, must be read with reference to the 
facts of the case which was before their Lordships and could 
never have been intended to have the effect of taking away a 
right of suit which has never been doubted. 


MusamMMat BuaaGwaTI v. RANWARI LAL bes vee TI 


——-, sections 237A, 258—Agreement giving 
time to gudgment-debtor—Sanction of Court. 


Qe 








An agreement was entered into between the judgment 
creditor and judgment-debtors whereby the latter promised 
to pay certain amount at once and execute a sale-deed in 
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respect of some of his property and pay the balauce some 
time afterwards. The judgment-debtors applied to have the 
adjustment certitied. The decree-holder opposed the appli- 
cation. //e/d that the agreement was an agreement to grant 
time within the meaning of section 257A of the Code of 
Civil Procedure and not having been sanctioned by the court 
it was void. l 

eild further that the courts below were justified in refus- 
ing to sanction the agreement under the cireumstances of 
the case. 


FATEH Sines v. Suam Lau aes ae 


—_—_--__--~_——- sections 244, 311— 
Execution sale—Sale not set aside—Auction purchasers 
right to recover possession by sutt, 


Where an ex-parte decree was passed against certain defen- 
dants and a sale held in execution, and the application of the 
judgment-debtors under sections 244 and 311, Act XIV of 
1882, was rejected, Ae/d that it was not open to them to resist 
ak purchaser’s claim for possession of the property 
80 


Mara Din v, Gra Din 





————-_____--___-- sections 244, 4587— 
Arbitration—Award—Representation of minors interest— 
Ratification—Nullily—Sutt to set aside decrees and sales 
in = execution—Minor—Guardian al litem—Married 
woman —Person having an interest adverse to that of the 
minor—Guaradian of the person of a minor—Guardian and 
Wards Act (VIII of 1890), section 53. 


Where in an arbitrators award the appellant’s sister 
was described as acting for herself and as guardian of the 
appellant, who was then about four years of age, and at the 
date of the award an application, which was subsequent! y 

8 


- rejected, was actually pending in the name of the appellant 


sister for a certificate of guardianship of the appellant, 


ffeld that the statement in the award was unjustified 
and that in the absence of ratification the appellant was 
entitled to a declaration that the award was a nullity as far 
as the appellant was concerned. 


Several decrees were executed against X., who wasa minor, 
and properties were sold in execution. In some applications 
R. was described as a minor under the guardianship of her 
sister, who was a married woman, rud in some, under the 
guardianship of her paternal uncle, who was the real appli- 
cant. Ina suit brought by X to set aside the sales, 


Held, reversing the decree of the High Court that, section 
244 of the Civil Procedure Code (Act XIV of 1882) applied 
to questions arising between parties to the suit in which the 
decree was d, that is to say, between parties who had 
been properly made parties in accordance with the provisions 
of the Code ; that A’s sister waa a married woman and, there- 
fore, disqualified under section 457 of the Code from being 


` appomted guardian for the suit, and her paternal uncle's 
- interest. was adverse to her and that A was, therefore, never 


a party to any of the suits in the proper sense of the term. 


Held, also, that section 63 of the Guardian and Wards 
Act of 1890), which gives a preference to the appoint- 
ment of the guardian of the person of a minor as guardian 
for the suit, leaves section 457 of the Code of Civil Procedure 


720. 
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(Act XIV of 1882) untouched, and that the effect of the 
two statutes, read together, is that a proper guardian of the 
person of a minor may, if properly qualified, be preferred 
as his or her guardian ad litem. 


RASHID Unnissa v. MUHAMMAD ISMAIL KHAN, P. 0. we, 822 


ee a OCO 2A ANV Oce not 
tn accordance with law— Whether limitation saued—Lini- 
tation Act, Art. r79 (5) 


The issue of a notice under section 248, Act XIV of 1882 
upon an application for execution of a decree, which is not 
in accordance with law givesa fresh start of limitation under 
Act XV of 1877, sch IL Art. 179 (5) Dhonkal Singh x. Phak- 
kar Singh, L I R., 16 AIL, 84 applied. 


JAMNA Dur VU. BISHNATH Sinen eee eee ete 944 


m sections, 258, 526— 
Execution of decree—Arbitration out of Court— Decree 
according to award—Adjustinent before award—Adjust- 
ment not cerliied—Power of execution court to enguire 
into the fectum of adjustment, 


The provisions of section 258, Act XIV of 1882, were 
never intended to apply to a case where the parties agreed 
between themselves that their debts were to be privately 
adjusted before any decree came into existence. 


Where disputes between a creditor and a debtor were 
settled by arbitration without the intervention of a court, 
and a decree was obtained in the terms of the award under 
section 526, Act XIV of 1882, notwithstanding the debtors 
objection that in pursuance of the award he had already 
assigned debts to the creditor in part satisfaction of the 
aggregate amount awarded to the latter by tlie arbitrator, 
and upon the decree-holder su uently applying for execu- 
tion of his decree in full, the judgment-debtor repeated the 
game objection, Ae/d that the assignment was not ap adjust- 
ment of a decree in whole or in part within the meaning of 
section 258, and the execution court was bound to consider 
what debts, if any, had been assigned before directing execu- 
tion as claimed by the creditor. 


Per BANERJI, J., (contra). The alleged assignment of debts, 
if true, became an adjustment of the decree, as soon as the 
decree was made, and not having been certified in the manner - 
provided by section 258, could not be recognised by the court, 
executing the decree, 


nenene 








Gauri SINGH y. QAJADHAR Das ae we 403 
a gection 258 
See section 257A bs me se ane 726 
me section 266—L.recution of 





decree—A tlachment of future salary of private servant. 


Where a decree-holder applied on the 18th November, 
1907, for attachment of the judgment-debtor’s salary for 
November and the succeeding months, the judgment-debtor 
being a lawyers clerk, Aedd that the unearned salary of a 
private servant in whole or in part was not liable to attach- 
ment in advance. olmes v. Millage, 11805) LQ. B., 557, 
-and Ayyavayyar v. Virasami, I. L, R., 21 Mad., 393, referr- 
əd to and. followed. Harshankar v. Baijnath, I. L. R., 23 
AIL, 164, distinguished, 
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Semble—Where a servant cannot sue his master for salary 
before it is earned, such salary is not ‘property, nor even a 
‘debt’ payable in future. 
Desi Prasan v. Lewis iia s as 
—-— — section 266 (¢) Political 
pension—Attachment—Pensions Act (XXIII of 1877), 
section IT. 


A pension is a periodical allowance or stipend aoe 
not in respect of any right, privilege, perquisite or office, but 
on account of past services or particular merits or as compen- 
sation to dethroned princea, their families and dependants. 
Where certain immoveable property was granted in lieu of 
a pension and it was provided in the saved that upon the 
death of the original grantee.the estate would be continued 
in perpetuity in the manner of an hereditary holding (gamin- 
dari mauroost) and at the desire of the grantee revenue was 
assessed and the members of the family had treated it as an 
ordinary zamindari property, subject simply to the payment 
of Government revenue, 4e/d that the zamindari so granted 
was not a pension within the meaning of section 11 of the 
Pensions Act, and was liable to attachment and sale. 


Awa BIBI v. NAJMUNNIS8SA ait . 519 


—— -ections 278, 283—Ere- 
culion of decree—Attachment—Objection allowed—Suré b 
decree-holder decreed. Previous attachment whether su 
STISLINE. 

Heid that the lien of an attaching creditor over the pro- 
perty attached dated from the attachment and was not des- 
troyed or affected by an order of release which was in effect 
set aside by a subsequent decree, in a regular suit. 


Semble: A person purchasing property at a time when it 
was subject to an attachment order of a Civil Court could 
hold no better or higher position than his vendor. 


Mahomed Warris v. Pitambar, [1874] 21 W. R., 435; 
Bonomali xv. Prosunno, [1896] 23 Cal., 829 ; Ram Chandra v. 
Mudeshwar,[1906) 33 Cal, 1158 ; Lalu v. Kashi, [1886], 10 
Bom., 400 and Bank of Ufper India v. Sheo Prasad, [1897], 
17 A. W. N., 124, referred to and followed. 


Av! AHMAD Kaan yv. BANSIDHAR 


————_— ——_- sections 285, 490— 
Attachment before judgmeni—Execution of decree—Sale ò 
Munsif under Small Cause Court decree— Attachment i 
Subordinate Judge pending—Sale, a nullity—J/urisdiction. 


Where property is placed under attachment before judg- 
ment it is not necessary to re-attach it after the passing of 
the decree. 

Where propery had been attached before judgment by 
the Subordinate Judge, the decree being passed afterwards, 
and the property was sold in execution of a Small Cause 
Court decree by the Munsif to whom that decree had been 
transferred, Ae/d that a re-attachment by the Subordinate 
Judge being unnecessary the Munsif had no jurisdiction to 
sell the property pending attachment by a higher court and 
the sale was a nullity 


DourpatTi Brat v Ramrace PAL bas ... 7083 
—— tion 305. 
See Guardian and Wards Act, section 29- ,,, s.. 491 
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" Civil Procedure Code (Act XIV of 1882)—(contd.) 
ee section 310A—Sa/e held . 


a aa 


a MMO 31 OA 





in pursuance of a decree under section 89 of the Transfer 
of Property Act—Absence of tule by Allahabnd High 
Court. 


The appellant obtained a decree absolute under section 89 
of the Transfer of Property Act and after the expiry of the 
period of grace allowed to the judgment-debtor put the pro- 
perty to sale and purchased it himself. The judgment-debtor 
made an a pate under section 310A of the Code of Civil 
Procedure for setting aside the sale His application was 
allowed by both the courts below. Ave/d that in the absence of 
special rules framed by the Allahadad High Court for carry- 
ing out a sale in pursuance of a decree under Chapter TV of 
Act IV of 1882, the provision laid down in Chapter XTX of 
the Code of Civil Procedure did apply and the application 
made by Ai judgment-debtor was an application under sec- 
tion 310A. 


Tran CHAND V. JAGANNATH 


See Laud Revenue Act, section 39 


eto 


= section 317—Odject of— 
Plea thut purchase was made on behalf of fainily-— Whether 
section applies. 


The object of section 317 of the Code of Civil Procedure is 
to check enami purchases. That section has no application 
to a case where the purchase was made in the name of one of 
the members of a Hindu family and it is alleged that he 
made the purchase on behalf of the family. 


Hari Sines v. SHER SINGH ae is 
—— ection 318—Appeal from 








order tinder. 
See section 244 


—— Metin 373 —Comiproiiise 


— Courts perintission. l 
Ses Limitation Act, 1877, Art. 120 


section 360. 


Bee Insolvency Act, section 3 


-_ —section 137 
See section 244 


mM section 490. 
See section 285 


=tio 508—Ardbitration 
—Award—Appeal. 
An award passed without the submission to arbitration of 
all the parties interested in the subject matter of it, and 
without an order of the Court as prescribed by section 508, 
referring the matter in dispute to the determination of 
arbitration and fixing a time for the making of an award 
is not an award in law. 


Held, therefore, that where an award is made without the 
submission of all the parties, and without fixing a time for 
the making and a decree is made in accordance with it, an 
appeal is not thereby barred. 


Nxor Puran Mat v. Hirka Sines 
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Civil Procedure Code (Act XIV of 1882)—(co/?) 


TD iN pin a 








—— ——section 810—J/ilegal aw- 
ard—Arbitrators, appointment of, without consent —Reft- 
salto act—Appoiniment of new arbitrator by Court— 
ACQUICSLENCE. 


Section 510 of the Code of Civil Procedure, 1882, applies 
to cases in which an arbitrator has not rely Ween nominat- 
ed but has also consented to act in the arbitration and 
subsequently dies or refuses to act or becomes, incapable 
of acting. This section pre-supposes the existence of a valid 
reference. 


In order to perfect the appointment of an arbitrator accep- 
tance of the office is necessary. 


eld, therefore, (BANERII, J., dubitante), that where a suit 
was referred to two arbitrators, and an umpire was nominated 
and agreed upon by the partiea, but the latter refused to 
a#, the court had no jurisdiction to appoint an umpire in 
his place, if the parties did not consent to such appointment, 
and that the reference to arbitration was invalid. 


Freld, further that subsequent acquiescence of the parties 


. in the proceedings of the arbitrators would not validate the 


reference if it was made by the court without jurisdiction. 
Fayaz-Uppin v. AMIN-UDDIN 


———— section §25— Provisional 
award— Not final—District Judge not to entertain appli- 
cation— Jurisdiction. 


An award which is provisional, that is to say, which does 
not completely and once for all determine the dispute 
between the parties cannot be filed under section 625 of the 
Code of Civil Procedure (Act XIV of 1882) and it cannot be 
madea rule of the Court. The appointment of a receiver dur- 
ing proceedings started upon such an award is illegal. 


Hop@kKInson v, MCMILLAN 


« 








section 539—AMus/anisnia- 


dan Law—Sajjadabnashin— Removal of. 


The provisions of section 639 of the Code of Civil Procedure 


“do not authorise a court to remove a Sajjadahnashin from 


his office even in case of breach of trust. The possession and 
custody of property is inseparable from the office of Saja- 
dainashin. Tt is impossible to appoint a new trustee and 
vest the wakf property in him. 
` In a suit filed under section 539 of Act XIV of 1882 for 
the removal of a Shajjadahnashin, when the court finds that 
he cannot be removed from his office, the court has also no 
power to order the Sajjada/nashin to furnish accounta and 
to issue an injunction restraining him from alienating the 
property. 

IsSHTIAQ AHMAD V. Saryip Maissaop AHMAD ... 

——— M section 566. 

See practice s ae ie 

Review, See reference under the Court Fees Act 
section 578—E fect of. 


Section 578 of the Civil Procedure Code has the effect of 
preventing the misjoinder of causes of action from being 
madea ground of appeal and being dealt with on appeal. 


Rur Narain v, Gorau Devi ` paa ae 
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- nection 583—Decree ex 
parte—Sale under—~Decree set aside—Secona decree 
satished—Suit for possession by judginent-debtor—Not 
barred. N Z 
Section 583 of the Code of Civil Procedure only applies 

to a case where a party is entitled to a benefit by way of 
_ restitution or-otherwise under a decree passed in appeal. 


X obtained an ex parte decree for sale on foot of a mort- 
gage The property mortgaged was sold in execution of that 
ecree and purchased by the decree-holder who obtained 
possession. The er parte decree was subsequently set aside ` 
and another decree was obtained after contest. That 
decree was satisfied before the property could be sold a second 
time. Æ, however, continued in possession and this suit 
was brought to recover possession from him. The court 
below dismissed the suit on the ground that it was barred 
by the provisions of sections 244 and 583 of the Code of Civil 
Procedure, 1882. Zeid that section 583 did not bar the suit. 
Feld further that section 244 had no application inasmuch 
as the decree had been satisfied and the defendant had no 
interest left in the property and the question was not one as 
to execution, discharge or satisfaction of the decree. 


GIRDHARI LAL v. KHUSHALI RAM a ... 383 





——_ _—--_—-_—_-- section 58 4—Custom—LEvi- 
dence—Insufficient—Second uppeal—High Courts power 

to interfere. 

Where a question arises as to the existence or non-exis- 
tence of a custom and the court below acts upon illegal or 
legally insufficient evidence the question is one of law and 

.. the High Court can interfere in second appeal and examine— ~- 
the evidence. Ram Bilas v. Lal Bakadur, I. L, R, 30°AlL, 
311, followed. 


A, an agricultural tenant, sold 34 share of his house to the 
defendant. The plaintiffs zamindars, brought a suit for 
ejectment of the vendor and the vendee from the whole 
house. The court of first instance gave them a decree. 
The District Judge on appeal by the vendee only dismissed 
the suit. Æeld that the plaintiffs were entitled to possession 
of the 34 only but as the vendor was no party to the appeal 
to the District Judge or to the High Court the whole suit 
waa in effect decreed. 


Har Prasan v. RADHA KISHUN ... ree a. 719 
——_—$ section 358 4— Zori— M adi- 
i cious prosecution—A mount of damaiges—Second appeal. 


The question of the amount of damages is a question of 
fact and it is not open to the High Court to interfere in second 
appeal upon such a question. 


LAAT 





10 W. R., 164, and /ageswor Sarmay.._Qina_Ra ze 
[1898], 3 C. L. J., 340, referred to. 
MUBSAMMAT DHUMAN V, SYED ABDULLA KHAN o rae OSL 


ss w 


order for personal appearance. s - 


Where a court purporting to act under the Code ef Civil 
Procedure passed an order for the personal appearance of 
_ a party but omitted to quote the section under which. the 


1&8 
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Civil Procedure Code (Act XIV of 1882), —(conc/d.) 


order was passed, eld that such an order waa open to 
appeal. 


ABDUL JALIL v, HUMERA BIBI 


= ——— aections 626, 629— 
Review—Rejection of reviston—furisdiction, 
Section 629.0f the Ccde of Civil Procedure, 1882, must be 
with section 622. Where the court does not consider 
whether or not there were sufficient grounds for review, but 
rejects the application on the erroneous view that it had no 
jurisdiction to entertain it, the order is open to revision. 


The fact that an opposite contention was urged by an 
applicant for review in a subsequent case does not p de 
him, from making. an application for review of judgment. 
Ram Lal v. Ratan Lal, L E. R, 26 All, 572, distinguished. 

AKBAR KHAN v., MUHAMMAD ALI KHAN Fai 


Civil Procedure Code (Act X of 1908), sections 2, 109—Sche- 
dyle I, Ov. g5m—=Practice—Appeal to Ihe. King in Council— 
Order of remand—Cardinal potnt—Order, final and inter- 
locutary. 

An order of remand which detérmines only a part of the 
case'and leaves other matters still to be determined, is nota 
‘final order’, within the meaning of section 109, Code of Civil 
Procedure. Final and: interlocutory orders distinguished: 
Mushayr Hossein x, Bodha Bibi, |L L. R., 17 All, 112; S/an- 
dard Discount Co, v. La Grange, L- R., 3 C. P. D., 87, and 
Salaman v. Wadner, L. R., [1891] LQ. B. D., 734, referred to. 


Barn Nare Das v, Sonan BIBI 











= —— sections 14, 151 and 
QO. 47 R. 1— Second appeal decided on facts—Application 
for review-— Whether entertainable. 


Held that the High Court in second appeal cannot antertain 
an application for a review of judgment sought on the 
ground thatsinca the disposal of the appeal, decumentar 
evidence has been discovered which, if sufficiently proved, 
would have led the court below to come to a different 
finding. If-the.fact of the discovery of the new evidence 
is brqught to the notice of the. High Court at the hearing of 

` the appeal, it cannot, consider the vege of such evidence, 
nor can it remand the case to the lower appellate court 
with a view tothe consideration of such evidence by that 

_ court Itcan, however, allow the appellant to withdraw 
the appeal with a view to apply to the lower appellate court 
for a review.of judgment on the ground of the discovery of 
fresh evidence. Panchanan v. Radhanath, 4. B. L R, 213. a. 
a, and RaruKuiti v. Mamad, I. L. R, 18 Mad 480, 
referred to and followed. 


In THE MATTER or NAND KISHORE ia 


section 109. 
See section 2 aie shi ‘a : 
Returning from couri—Privilege of exemption from ar- 
rest—How far applicable—Arrest in execution of a decree 
Appeal, 
The respondent obtained an er parie decree against the 
appellants at Benares. The appellants made an application 
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to have the decree set aside. They being residents of Bom- 
bay came from that place to Benares to look after their case, 
They put up ata Dak Bungalow, and attended the court on 
the 27th of March, 1909. eir application to set aside the 
decree was dismissed. They came back to the Dak Bunga- 
low and thence proceeded to the Railway Station. They 
took tickets for Allahabad and were seated in the train, 
when they were arrested in execution of the decree. eld, 
under the circumstances they could not be said to be return- 
ing from a tribunal within the meaning of section 135 of the 
Civil Procedure Code of 1908, and consequently they were 
not entitled to exemption from arrest. 2a /he matter o 


Siva Bux Savuntharam, I. L. R., 4 Mad., 317, not approv 


Wooma Charan Dhole v. Teil, 14 B. L. R., 13, referred to 
eld further that an order directing the arrest and impri- 
sonment of a judgment-debtor in execution of a decree is 


appealable. 
RDESHAR Fraasi BHUMGARA v. KALYAN Das 





Wiscellaneous eisai Sora pplication for rehearing. 
An apone on for substitution of names was decided 
parte 


Order 9 Rule 13— 


er 


n au application made for rehearing, Ae/d that 


Order 9, Rule 13, was applicable to proceedings of this kind 
as well as to suits. Thakur Prasad ¥. Fakir-ul-lah, I. L. R., 


17 All., 106, followed. 
KEHUSHALGIR v. GoBINDGIR... 


—— 


Schedule 1, 0. 45, 














See sections 2, 109 : ite wes 

SS ee D, 47, R. 1, 

See section 14 vee tar eee 
Compensation —Suit for—Use and Ae aided of a house. 

See Estoppel—Landlord and Tenant i 
Compound interest. ' : 

See Contract Act, section 16 ‘ae see 
Compromise—Ay Hindu lady—E fect of. 

See Hindu Law—alienation “isk Gak 

Criminal Case. 


TS 








See Criminal Procedure Code, section 345 — ess 
Revenue Court—Sxit to set aside. 
See Jurisdiction ae 


Construction of Statute. 


See Evidence Act, sections 8, 24, 27 wise 


ete 


Contract Act (IX of 1872), sections 11, 64, 65,70—Sale dy 
e of eG by vendee— Whether money 


recoverable—Subrogation—Quasi-contraci—Necessaries. 


R executed a sale-deed in favour of the plaintiffa while she 
wasaminor. The plaintiffs paid up the sale consideration 
partly in cash, partly by discharging a ate i on that 


roperty which Æ was bound to pay. The sale- 
SH and the plaintiffs brou A t 


* 


amount paid as consideration. He/d that according to the 
law as prevailing and understood in the Province of Agra, 
the plaintifs did not acquire any interest in the propert 

sold. So far as the payment to the vendor was concerned it 
was not a payment for necessaries, and the payment to the 


mortgagee was payment by a person who had no interest 
protect and was only a voluntary payment. 
Siam Lat v. Ram PIARI see ane 


to 


912 


eed was not - 
his suit to recover the 
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Contract Act (IX of 1872),—{concid.) 

ements enn FECtion 16—Disgualified proprietor— 
Undue infiuence—Onus of proof—Act VI of 1890, section 
2—Compound interest— Unconsctonable bargain. i 


. , [In the case of a disqualified proprietor whose estate is 
. under the control of the Court of Wards, n lender who knows 
` the facts is frima facie “in position to dominate the will ” 
“of the borrower within the meaning of the amended section 
‘*16 of the Indian Contract Act. 


: The onus of proving undue influence is not on the 
,,. borrower. 


. MUNESHAR Barusy Sinex v, SHADI Lat, P. C. 


; section 19—Exception—Execution— 
_ | Auction-sale of equity of redemption— Representation by 
©- ancttorieer— Duty of Couri. : 

At an. auction-sale in execution, held under the direction 
,,,of the court, of certain property which was subject toa 
__number of incumbrances, ihe sale proclamation, specifying 

that dnly the interest of the judgment debtor was to be sold, 

was read out in English, a language not understood by the 

' bidders” present, | then a atatement was made in the 

’ vernacular by the auctioneer which led them to believe that 

j ` the invitation was to bid for a substantial property freed 
> and discharged from the incumbrances. One of them bid for 
ne a ede under this misapprehension and purchased a 
shadowy equity of redemption not worth one farthing. Held 
that the auction-purchaser was perfectly justified in relying 

--on what was said -by the auctioneer, and the exception to 

section 19, Contract Act,had-no application to the case. He 

i _ therefore could maintain a regular suit to be discharged 

from his purchase. 


yo u. Manomuep Kana Mian v, A. V. PARPERINE, P. Q 








|- 
PE 





107 
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e—a a nnn CEO 23 —Letting a house to a prosti- . 


. 2 V4. dete for carrying on prostitution—Public policy. 


Knowingly letting a house to a prostitute with the-object_ . 


„PE her carrying on, therein prostitution is immoral and 


contrary to public policy anda landlord who knowingly so. 


lets quarters to a prostitute cannot recover the rent ina 
‘court of law. 


_,, Cuoca LAL y. Mussammart PIARI de 


section 25 (3)— Promise to pay barred 
debi—Fresh cause of action. 


‘A letter containing a promise to pay a time-barred debt 
within one month is an agreement such as is contemplated 
by.section 25, clause (3), Contract Act, and gives a fresh 
-cause of action. 


MOHAMMAD ÅBDULLAH KHAN v. BANK INSTALMENT Co. Lo., 


sectlon 129—Administration bond en- 
_ tered into by surety—Continuing guarantee. 


When a person becomesa surety that an administrator 
-will duly get in and administer the estate of a deceased 
‘person, the bond given is not 4 continuing guarantee within 
the meaning of section 129, Contract Act, and cannot be 
cancelled as to future transactions. Subroya v. Ragamunall, 
I. L. R., 28 Mad., 161, followed ; Raf Narain v. Ful Kumari, 
I. L. R, 29 Cal, 68, not followed. ' 


— a + 





'* Kanvara’ LAL v, MANEI ii are sais 
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See section 5 si wae ees a o ee LD 


RR Hohner eu opre 





- SENDI --section 5—Reference under—Court 
fee paynble, section 7, cl ix—Foreclosure suit—Plaintiff 

` ordered to discharge prior mortgage—Validity of morigage 
challenged in appeal—ad valorem fee. 


In a suit for foreclosure the -plaintif was ordered, as a 


‘condition precedent, to redeem a prior mortgage on payment 


of a certain amount, which on review was raised to Rs. 5,941- 
6-5. Inthe memorandum of appealhechallenged the vali- 
dity of the mortgage he had been ordered to redeem but he 
paid court fee only on the original amount of his apa 
ffeld that he was bound to pay ad valorem court fee on the 
amount he had been ordered to pay inasmuch as he-sought 


. to get rid of a liability imposed an him by the decree. Nepal 


Rat v. Debi Pershad, Tee A. W. N., 40 ; [1907] /Aandu 
Mai v. Himmat, unreported, followed. 


Basi LAL v. GOBARDHAN SINGH T ook der 


section 8—Aeference—Scheduile I, 
Art. g—Courtjee payable—Code of Civil Procedure (Act 
ALV of 1882), section 566— Review of the order. 


In execution second appeal, 1143 of 1907, a Division 
Bench referred certain issues for trial by the court below. 
An application was presented by the appellant for review of 
this interlocutory order referring the issuea on a court-fee 





. Stamp of Ra. 2. The taxing officer accepted the office report 


which was to the effect that the application being one for re- 


155 


view of judgment, the proper fee was the fee leviable on the -s `. 


memorandum of appeal under schedule 1, article 4, of the 


. Court” Fees Act; but, considering the question to be one of 
‘general importance, made a reference under section 5 of the 


urt Fees Act. Ae/d that neither article 4 nor article 5 
of schedule 1 of the Court Fees Act referred to interlocutory 
orders but they referred to judgments ending in decrees and 
that the application was properly stamped. Bom., P. J. 
1892, 383, followed. ' 


JAGANNATH PRASAD v. MULOHAND... aaa ; 


maan nnn section 5 — DECESO of Taxing 
Officer final as to category. 


“The decision of the Taxing Officer aa to the category with- 


in which a suit falls for the purpose of assessing the proper 


amount of court fees payable on a memorandum of appeal 


as also his decision as to the amount of fee is final and 
binding upon the court under section 5, Court Fees Act. 


Kvar Karan Sinon v. Gopat Rat... ae 


~~ 8chedule I, section 5, articles 
4, 8$—Application for Review affecting only portion of 
decree—Court Fee payable. 

The proper fee for an application for review of judgment is 
the fee leviable on the plaint or memorandum of appeal in 
the suit in which the judgment sought to be reviewed 
was passed, whether the review affects the whole or a part 
of the decree. Proceedings, January 16, 1872, 7 


-E C. R, app. l; Zn re Wanohar Tambekar, Aaah L L. R., 


4 Bom., 26, not followed. Nobin Chundra v, Uzir Ali, [1898], 
3 C. W, N., 292; Zmdad Hasan v. Badri Prasad, [1898] 18 
A. W. N., 212, followed. 


In THE MATTER OF SHAIKH MAQBUL AHMAD © ‘ oes 
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a ; PAGE 
Court Fees Act (VII of 1870), —ė conch.) $o -4 
maae BOCHON 7, para 6—Suit for pre-emp- 
tion on sale of equity of redemption— Property in possession 

of usufruciuary morlgagee—Possession not claimed, ci 


The plaintiff sued to pre-empt a sale of the equity of re- 
demption in certaiu property in the possession of mortgagees 
with whom the property was uaufructuavily mortgaged for 
Rs. 79,000. The pont alleged that the consideration for 
the sale he sought to pre-empt was Rs. 5,099 and he paid 

ad valoren fees on such amount. The first court asked the 

laintiff, to make good the deficiency of Rs. 975 in the court 

ees, which was paid by the plaintitf but the first court dis- 
missed the suit on the authority of Jainti Prasad v. Bechoo, 
1 L R, 15 All, 65, as there waa not a properly stamped 
plaint presentd within the period of limitation. The plaintiff 
appealed to the District Judge and again paid ad valorem 
court fees on Ra. 6,000. He was again asked to make good 
the deficiency, but as he did not, his PE was dismissed. 

- The plaintiff preferred a second appeal on the ground that 
as the subject matter of sale was only the equity of redemp- . 
tion, the plaintiff was right in paying an ad valorem fee with 
reference to the value he put upon it. 


feid, by the Full Bench, that court fees should be paid 
upon the Value of the land computed in accordance with 


section 7, pari 5, of Act VII of 1870. Ram Raj v. Girnan- 


dan, I. L. R, 15 AIL, 83, referred to. 
- DaryYao Bixan v. Baarat SINGH, (F. B.) se roe 908 
Code of Criminal Procedure, (Act V of 1898), section 109— 
gecurily for good behaviour. 


Where a istrate ordered certain personia who belonged 
to a gang which frequented m/as and carried on a game 
layed with rings, to furnish security to be of be- 
P under section 109 of the Code of Criminal Procedure, 
Aeld (1) that the conviction under clause (a) of the section 
was illegal, that e being legal or illegal according to the 
manner in which it was played, (2) that clause (4) was very 
7 wine and the Magistrate upon the evidence did not act ille- 
gaily. 

MAHADEO v. KING-EMPEROR © se w wa 253 

section aO 

Proceeding under—Means of punisiment—Evidence of 

character—Admissibility of. 

The High Court will not interfere on the merits with pro- 
ceedings under section 110 of the Crimiual Procedure Code 
provided that the court hearing the appeal, under section 

"406, shows in its judgment that it has really and not merely 
nominally considered the evidence on the record. 

When proceedings under section 110 are started against a 
man soon after a discharge or acquittal from a charge of bur- 
glary of which he was T it is always necessary to 
make it clear that the proceedings were not taken asa means 
of punishing in an indirect way a man who the police were 
convinced was guilty. 

The accused was continuously for a period of 10 or 11 years 
employed as a servant of the Tahsildars of Orai. He was 
suspected by his master of burglary and prosecuted. He was 
discharged and proceedings were taken against him under 
section 110, Criminal ure Code. He produced evidence 

_..t0 show that his character while he was in the service of his 
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i PAGE 
Code of Criminal Procedure (Act V of 1898), —{contd. ) l 


former masters was satisfactory. Æeld that such evidence 
was material to the case. 


Burax Lat v. Kına- EMPEROR SA sk 487 


maaus 1 OGO 
behaviour—Proceedings to bind down persons—Indefinite 
charges—Ajter failure of definite charges. 

Where a charge of dacoity against certain persons failed 
for want of evidence, but the District Magistrate upon 
police information took proceedings against some of them 
under section 110, Criminal Procedure Code, and upon the 
whole evidence before him, bound them over tobe of good 
behaviour, Ae/d that the order under the circumstances was 
a proper one. Alep Pramanik v. King-Empe or, 11 © W. 
N., 413, distinguished. i 

Ray KARAN v. KING-EMPEROR „e ~+ Q6L.. 


—— sections 133, &37— 
Order to show cause Accused appearing— Starting pro- 
ceedings. 


When a person ordered to show cause under, section 133, 
Criminal Procedure Code, appears and shows cause, the 
Magistrate is bound'to take evidence as in a summons case, 
iÈ ¢., the complainant has to start proceedings bye adducing 
evidence and then the party showing cause may produce his 
own evidence, if so advised; When this.has been done, but 
not before, the Magistrate can make-the conditional order 

- absolute if he finds sufficient reason: for doing: so. 


Hixeu v. Kına- EMPEROR eae nee ow» 685 


—__-—_-—_ sections 145,'435— 
High Courts Act of 2861 (24-5 V. c Iag), section 15— 
Order under section 145, Criminal Procedure Code—Revi- 
ston —High Courts power to interfere. 

Where a Magistrate empowered to take proceedings under 
chapter XII of. the Criminal Procedure Code takes. such pro- 
eduka and passes an order, the High Court.has no power 
to interfere in revision either under the Criminal Prosedure 
Code, section 435, or the High Court’s Act, section 15. 

















ND 





Joincal SINGH V. Ram PARTAP sa N a. 113 
MMM EGS, 
See Evidence Act, section 8 `> a zii 889 


$a section 195 (1)~ 
Complaint by a Police Officer. 


One 5S made a report. at, a Police-Station. On enquiry the 
investigating Police-Officer came to the conclusion that. the 
report was. false and:that.it had been made at the instance of 
one U. The ues alee sent a report tothe Assistant 
Superintendent of. Police asking that action should be taken 
under section 182 of the Indian Penal Code against S and U. 

The Assistant Superintendent of Police declined to take 
action, but sent the report to-the Sub-divisonal. Magistrate, 
who took- cognizance of an offence. against Sand U under 
section 182 of the Indian Penal Code. f Eo 

Heid that the Sub-divisional Magistrate had_no jurisdiction 
to take any action. under section 182, Indian, Penal: Code, 
Report of a Police Officer was not a complaint under ‘section 
195.(1), Criminal: Rrocedure Code. & not. having given: the 
information.himself.could not.ba prosecuted; unden. section 
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182, Indian Penal Code. Beni Prasad v. King-E mperor 


Cr. Rev. 653 of 1908, decided by GRIFFIN, J., on the 14th 
October, 1908, referred to. 


UMRAO SINGH v, KING-EMPREROR ... si 236 


—— section 198, cl. (ty (c) 
cl. (3) — Sanction to prosecute—Parties to proceedings or 
otherwise—Forgery. 


The offence or offences in which section 195, cl. 1, sub- 
clause (c) read with clause 3, Code of Criminal Procedure, 
requires that sanction should be given by a court with 
respect of documents produced in court must be offences 
committed by parties to the proceeding, whether the offence 
be substantive offence of forgery or is an abetment thereof. 


GHANSHAM SINGH V. Kına EMPEROR z 


maaa 195 cl. (7) (c), 
(1) (b)—Sanction—Court of village Munsif subordinate to—..- 
District Judge-—District Judge competent to grant sanction 

— Sanction to be granted on formal application—Village 
Courts Act (IIT of 1892), section 73. 


No appeal lies from the decree of a village Munsif under 
the Village Courts Act, although under section 73 of the Act, 
the District Judge may under certain circumstances review 
the decree of a village Munsif. As no appeal lies from the 
decrees of a village Munsif that court is, under section 195 

!  "(7e), Code of Criminal Procedure, deemed to be subordinate 
to the principal court of original jurisdiction within the local 
limits of which jurisdiction it is situate. The District Judge 

“js, therefore, under section 196 (1) (4), competent to grant 
~ sanction. 


Before sanction is granted, there must be a formal appli- 
` cation by some person for sanction. Hence, where a District 
Judge moved by the Joint Magistrate to that effect granted 
sanction for the prosecution of certain persons in respect of 
- the offence of false personation in the court ofa village 
Munsif, but he did not name the person to whom he granted 
it, he/d that the sanction ought to be revoked as there was no 
formal application for sanction, although the District Judge 
was competent to grant it. 
SUNDAR LAL v. KING-EMPEROR Jo deen 2 eben, 2190 
—_——— —_ section 198 (7) (c)— 
Sanction to prosecute—Granied by Collector-~ Set aside by 
District /udge—/urisdiction. — 
Where a Collector granted sanction for prosecution for 
jury ina casein which no appeal lay, and the District 
Faidge revoked the sanction, Aela that under clause (c) of sub- 
section 7 of section 195 of the Code of Criminal Procedure 
the District Judge, as being the principal court of original 
jurisdiction, had jurisdiction to revoke the sanction. 


Wazır MunamMan v. Hus LAL ... fe we. 23L 


--—_- sections 195, 439— 
Sanction by Civil Court in appeal— Revision to High Court 
—More than one appeal. 


Where the Munsif refused an application for sanction to 
= prosecute and the District Judge in appeal granted it, Ae/d 
that the High Court could not interfere in revision or appeal. - 
Section 195 of the Code of Criminal Procedure did not in- 
tend to confer the right of more than one appeal. 
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Salig Ram v. Ramjilal, I. L. R, 28 All, 554 (r. B}; 
Huthuswami x. Veent, 1. L R., 30 Mad., 382 ; X tng-Emperor 
v. Seri Mal, A. W. N., 1908, 102, referred to. 


KANHAI Lat v. Chapa LAL pis bak ade l 


Sn ne eton 23 5 —~Jolnder 
of charges—Indian Penal Code (Act XLV of r860), sec- 
tions 307, 406. 


In a conviction under section 307 of the Indian Penal 
Code, a charge under section 406 was also joined ; Ae/d/ that 
the two acts did not form one series of transactions within 
the meaning of section 235 of the Code’of Criminal Proce- 
dure, and that the two charges ought not to have been 
joined. ` 

NITHURI v. KING-EMPEROR . 697 


rn nn en oe OCtIONS 234,235,537 
—Joinder of charges—Irregularity. 


The joinder of charges contrary to the provisions of the 
Code of Criminal Procedure is not merely an irregularity 
which can be ‘remedied under section 537. Hence where the 
accused was charged with having altered and mutilated cer- 
tain accounts between the years 1907, 1909, eld that the 
charge was bad in asmuch as he could have been tried at 
one trial only for three separate offences committed within 
the space of twelve months from first to last. 


Sauim-ULLan Konan v. KING-EMPREROR he wa 977 


oS  ———~seection 345—Dispute 
T between two sets of persons—Death of one in one set—Com- 
promise with another. 
A person to whom an injury is caused is the only person 
who can compound a case. Where there was a fight bet- 
ween two sets of persons and one man in one set died in 
consequence of the injuries received, Aelg that the other 
members of the same set could not compromise the case on , 
behalf of the deceased even though the hurt which resulted 
in his death was simple hurt. 
Kinc-EmPreror V. SULTAN SINGH ... ... 882 


NEEE E E E E EEEE P G a E N (1 )—No 
complaint—Order of acquittal—-Whether bar to a new 
trial. 


å soldier from Burma (complainant) sent an intimation to 
the District Magistrate that he had authorised his brother 
. to file a complaint against the accused for euticing away his 
wife. When the case came on for hearing, it appeared that 
the brother had no such guthority and the Magistrate ac- 
quitted the accused. ‘The complainant then filed a complaint 
personally. Æeld that the previous acquittal was no bar to 
the trial of the present complaint inasmuch as the finding of 
the Magistrate amounted to this that there was no complaint 
before him. Queen Empress v. Balwant, I. L, R, 9 All, 
134, F. B., referred to. 


UMERUDDIN wv. KiNG-EMPBROR  ... ead ... 262 
section 435 
See section 145 e ait o o axe pi 


138 
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ection 438 —Re ference 
—~Enhancement of sentence—Reference cannot be made 
without upholding the conviction. i 


The Sessions Judge is not competent to refer a case for 
enhancement of sentence unless he has tried the appeal 
filed against the conviction. He can only refer the case 
under the provisions of section 438, Criminal Procedure Code, 
when he is satisfied as to the propriety of the conviction. 


Kixe-Emprror V. INTIZAR Ati KHAN ie «. 42l 
————-— — —___ —___ section 476—Opinion 
of officer ordering p osecntion-—Superior court interfering. 


Where a Munsif having been directed by the District Judge 
sanctioned prosecution of a party under section 476, Criminal 
Procedure Code, and it appeared that the case did not come 
before the Judge in the course of a judicial proceeding and 
that the offence was not committed before him, Ae/u that the 
order was without jurisdiction. 


RriazuL HASAN v. KING-EMPEROR i ... 924 











——-— nee COn 476P olice 
report afier investigation that an offence has been commitied 
Lua ther enquiry of Magtstrate—Order for prosecution of 
witnesses examined in the Magistrates enquiry. 


Where a%Deputy Magistiate held a Magisterial ouquiry 
into a case after the police had made an investigation at the 
direction of the District Magistrate and subsequently ordered 
the prosecution for perjury of the witnesses examined before 
him, 4e/d that the enquiry held by the Deputy Magistrate- 
was Without legal sanction and that the oi ders for prosecution- 
were consequently without jurisdiction. 


ABDUL RAHMAN yv. KING-EMPEROR ie .. 963 


e 
Stree perenne ent tienen 


ene tee nS rnin ne $ECtions 476, 478—~ 
Brought under the notice of Coui t— Meaning of. ~ 
In order to make an order under sections 476, 478 of the 
Criminal Procedure Code there must be n judicial proceeding 
before the court and it is in course of that judicial proceeding 
that some M ppn offence must bo brought under its notice. 
The words “brought under its notice” are wide enough to 
cover an offence which may have been committed in another 
Jorum and on some previous occasion, but it must be an offence 
brought under the notice of the court holding the enquiry. 
A civil suit was brought against Vand was decreed ex parte. 
IV was arrested and put in jail and his application for restor- 
ation of the case was dismissed. Another plaintiff then 
brought a suit and obtained a decree and arrested WV in 
execution. /V was rescued. A report was made before the 
Munsif who held an enquiry and in course of that enquiry 
he came to the conclusion that both the suits against A’ were 
falsc suits and were brought by G in the names of the 
plaintifs. He made an order committing G to Sessions for 
certain offences. /Ye/d that the offences were brought to the 
notice of the court in course of judicial proceedings and the 
Munsif’s order was a valid order. / the matter of Krishna 
Gobind Dutt, 9 C. W. N., 859 ; Begu Singh v. King-Emperor, 
L L. R., 34 Cal.,551 F. B. ; Rahimadulla v. Emperor, LL. R., 
3A Mad., 140, F. B., referred to and discussed. 


GirnwAR PRASAD v. King-Empxron ae ves 392 


» 
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PAGE. 
Custom— Daughtlers—Exclusion of. 
See Oudh Estates Act eee bes we 767 
Altenation—Evidence of. 
See Hindu Law, Alienation—Impartible property we 847 
ne Evidence—— Sufficiency, 
See Civil Procedure Code, 1882, section 584 ... wae 119 
Decree—A tachment by one of several judgimint-debtors—Vesting o 
ownershipj—Execution against other judgiment-debtors— 
Assignment and attachinent, distinction between. 
See Civil Procedure Code of 1882 section 232 ... 564 
——Hixing tine for deposit of money—Decree affirmed by High 
Court and by Privy Council—Money not paid in within 
time fired by first court—No extension allowed. 
A plaintiff claimed the principal with interest at 30 per 
cent. per annum, and the decree of the court of first instance 
directed that if the defendant deposited the money within 
three months from the date of its decree, he would be liable 
to pay interest at the rate of 12 per cent. per annum, and will 
be exempted from further liabilty. This decree was affirmed 
by the High Court and finally by the Privy Council but the 
time for payment was not extended. /7eéd that the defen- 
dant having made a default in the payment of the money 
within the time allowed by the first court, he could not 
claim exemption from further liability and could not be 
allowed to pay the principal with interest at the rate of 12 
per cent. from the date of the Privy Council decree, the time - 
not having been extended by the Privy Council or the High 
Court. 
GHANSHIAM LAL v. Ram NARAIN ss se. 493 
Form of. 
See Hindu Law-—Suit by reversioner _ sae oe 547. 
Dedication —Good and vaiid—Iniention of testator. 
See Will, construction vee 444 
Deed— Construction. 
See Hindu Law, Will ese eee é eee eee 411 
Construction. 
See Hindu Law, construction of Wil Sii - vee 420 
Construction. 
See wajib-ul-ars., ore ae eee eee 749 
-——~Consiructton. 
See wajib-ul-arg, construction f 
--—Consirtuclion. 
See Will ae sae ore ata eee 444 
-—-Interpretation, 
See pre-emption— Wajib-ul-ars ons we 715 
Defamation. . . l 
See Penal Code, section 499 sae ‘es ve 472 
Disqualified proprietor- Undue infiuence. 
See Contract Act, section 16 eae ese eee TO 


Divorce Act (IV of -1860), sections 12, 17— Decree nisi—Duty 
of the court passing that decree—Confirmation. 
The High Court should not make a decree sisë for dissolu- 
tion of marriage absolute without a motion being made to it 
for that purpose, 


$ 
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Divorce Act (IY of 1860), (concid.) 


Culley v. Culley, L L. R., 10 AIL, 559 (B. F.) followed: 


Hence when after the passing of the decree msi for dis- 
solution of marriage, no one represented either the petitioner 
or the respondent and co-respondent in the High Court, held 
no order could be made on the referrence for confirmation of 
such decree unless a motion were made to the Court for that 

urpose. Held further, that under section 12 of the Act the 

uties of a court in the investigation of a suit for a divorce 
are that upon any petition for a dissolution of marriage being 
presented, the court shall satisfy itself, so far as it reasonably 
can, not only as to the facts alleged but also whether or not the 
petitioner has been in any manner accessory to or conniving 
at the adultery, or has condoned the same ; and shall enquire 
into any counter-charge.which may be made against the 
petitioner. 


ForsHaw v. ForsHaw 793 


wae 


Document—Z-xecution of, by attorney—Power of attorney to several 


persons—Name of principal signed by one atiorney—Doct- 
ment attested by the other attorneys. 


A executed a power of attorney by which, for the pu 
of paying off certain debts payable by him, he authorized B, 
1C and D., “to borrow money to the extent of the amount 
which is payable by me, to sign for me, to execute a docu- 
ment on my behalf, to hypothecate my property and to get 
the document registered.” Subsequently a mo e bond 
was executed which was signed by Æ on behalf of 4 and 
attested by Cand D amongst others. The bond was execut- 
ed and registered with the consent of B, Cand D. 


Held that it was not necessary that the three agents should 
have signed the name of A. : 


Held further, that although when an authority is given to 
two or more persons jointly, all the agents must concur in 
the execution of it in order to bind the principal in the ' 
absence of a provision that some alone shall form a guorun, 
yet in the case of an authority given in the terms in which 
the authority was framed in this case, if all the agents 
concurred in the execution of it, one of the agents with the 
consent of the others writing the name of the principal and 
the others attesting the execution the requirements of law 
were satisfied, it hang impossible for the co-agentssto sign 
the name of the principal jointly. 


Nanp Donargy Lat v. Coanp Benari Lat ... .» 462 
Dower— Marriage effected by fraud. 
See Muhammedan Law-—Marriage Ses wee 423 


Easements Act (V of 1882), section 4—iehi to discharge water. 


By a document the respondent’s vendor agreed that when 
the appellant built hia second story he should have a right 
to dsicharge not only rain water, but also water used for 
daily household purposes through certain spouts and that he 
(the grantor) would take the additional burden on the 
servient tenement. Æeld that the right granted was an 
TEN ent within the meaning of section 4 of the Easemente 

c 


BHAGWAN SAHAI v, NARSINGH SAHAI Zi “ae 871 


Ejectment—-Purchaser of exprop telary rights. 
See Land Revenue Act (XIX of 1878), section 48 


+ 
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———-——— Stei Lessee in possession—Term of lease not expired— 
Form of decree—Declaration of title—Specific Retief Act 
(I of 1877), section g2. 

The plaintiff's mother acting on his behalf leased a house 
belonging to the plaintiff to the défendants. The plaintiff 
before the expiry of the lease brought this suit for possession, 
and claimed any other relief to which he might be entitled. 
Held that the suit so far as it related to immediate possession 
was not maintainable by reason of the existence of the lease 
at the date of the suit but he was entitled to a declaration of 
right. Ye/d further that by allowing the plaintiff the declara- 
tion of right the nature of the case would not be altered. 
Sita Ram v. Ram Lai L L. R., 18 AIL, 440 followed. 


GHULAM HUSAIN v. MUHAMMAD Husain... wee AT 
nnnm S for— Against a tenant and his transferee. 
See Agra Tenancy Act, section 31 i ... 89 
Endowment—Mohunt power of. 
See Hindu Law, Mohunt ae eg .. 857 
Excise Act (XII of 1896), section 21—Sa/e—WNot for profit. 
P who held no license under the Excise Act, obtained some 
~ methylated spirits from a shop for the Secretary of the Jhansi 
Club, sent it from there to the club, but made no profit on the 
transaction: Ae/d that the transaction did not amount to a 
sale within the meaning of section 21 of the Excise Act (XII 
of 1896). 
PANNALAL v. KIna-EMPEROR ee se .. 238 


Execution of Decree. 
See section 244, Civil Procedure Code, 1882. 
Attachment before Judgment. 
See Civil Procedure Code, 1882, section 285 ... n.. 703 
Objections to attachment, 











See section 278, Civil Procedure Code, 1882 wa. 434 
—— Power of court to enquire into factum of ad- 

frustinent, ’ 

See section 258, Civil Procedure Code, 1882 ... ... 403 
Expert Evidence. 

See Evidence Act, section 45 ~ ,.. Sls - on. 184 
Exproprietary Rights. — Mortgage executed before the passing of Act 

I of Igor. 
"See Agra Tenancy Act, section 7 ... os we 497 








Holding, surrender of—Consideration. 
See Landlord and tenant, ejectment is aw. 713 


Perpetual lease of sir land—Sale of samindari— 
Both documents executed on the same day—One and the 
same transaction—Nazrana paid for lease not recoverable. 


Where a perpetual lease of sir lands and the sale-deed of 
vamindari were executed and registered on one and the 
same day, in favour of two members of a joint Hindu family 
anda certain sum had been paid as nagrana to the lessor, 
Aeld that the two documents related to one and the same 
transaction, and the nazrana being the consideration for the 
sale exproprietary rights was not recoverable, the sale 


w 
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Exproprietary Rights.—{ concid.) 


being made’ to circumvent the statute Pgh eee the 
sale of exproprietary rights. Athan Singh xw. Har Prasad, 
[1896], I. L. R, 19 AIL, 33, relied upon. 


BHARATH Sinan v. Dest DAYAL Sinen 


Tenant. 
See Land Revenue Act (XIX of 1873), section 42 


Estoppel.—4 cguiescence— Tenant -building on landlords land— 


Silence. 


An abstinence from interference on the part of the owner 
of land, upon which another man is building, does not raise an 
equitable estoppel against him. In order to stop the owner, 
it must be proved that besides his abstinence there was a 
mistaken belief in the builder that the land was his own 
property. Beni Ram v. Kundan Lal, I. L. R, 21 Al, 
496, P. c., followed. 


MUHAMMAD Umarparay Kaan v., MARU BaT nee 


Acquiescence—Usufructuary morlgage—Mortgagee notin 
possession of a portion of the mortgaged properiy-—A cqutes- 
cence of mortgagee in part performance—Strpulation for 
interest—Redemption without payment of interest. 


Where the mo ors covenanted that “ we shall pay the 
whole mortgage-debt in a lump on Baisakh Sudi 15th of any 
ear and we shall pay the money out of our own pocket, and 
if there is any defect in the mortgaged property or in the 
mortgagee’s possession thereof, then we, the executanta, will 
y the principal with interest at 2 per cent, per mensem and 
paa this, damages and penalties,” and possession was not 
obtained by the mortgagee ofa portion of the mortgaged 
property for a certain period, and in tho subseqtient suit for 
redemption the mortgagee claimed interest for the period 
during which he had been out of possession, Ae/d that by 
reason of his acquiescence the mortgagee was not entitled to 
claim interest in respect of that period during which he had 
not obtained possession of a portion of the mortgaged pro- 
erty. Partab Bahadur Singh v. Gajadhar Bakhsh Singh, 
p R, 29 I. A., 148 ; Khuda Bakhsh v, Alim-un-nissa, I. 
L. R., 27 AlL, 313, referred to 


JHUNKU SINGH v, CHATKAN Sinen 


Landlord and tenant—Possession without a lease—Kabuiiat 
—Suii for rent—Liability for compensation for use and 
occupation— Denial of liability. 

The defendants entered into possession of property belong- 
ing to the plaintiff No lease was executed but a sadbuliat 
was drawn up and registered which reserved an annual rent. 
The plaintiff brought this suit for rent. The defendant 
pleaded that without a lease there was no contract and the 
plaintiff was not entitled to recover. eld that the plaintiff's 
suit might be treated as one for compensation for use 
and occupation and in view of the fact that the defendants 
entered into and continued in occupation of the land with the 
plaintiff's consent, they undertaking to pay rent, they could 
not be heard to say that they were not Hable for rent for 
use and occupation. 


Sugw Karan SINGH v. PARBHU NARAIN SINGH 


247 


. 167 


—~--——— Af what stage should not be recetved 
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Estoppel.—(concd.) 


Mortgagor and-his heirs—Plea of jus tertii—Mecessary 
parties—Interest in equity of redemplion—Transfer of 
Property Act (LV of 1582), section 85. 


X. mortgaged certain property to /. Ina suit for sale 
brought against his heirs the defence was set up that As 
sisters were algo sharers in the property and A had no power 
to mortgage their shares. As sisters were not made parties 
‘to the suit. eld that A’s heis could not set up this defence. 
The representatives of a mortgagor cannot set up a defence 
to a sult for sale which the mortgagee himself could not have 
set up. //e/d further that the mortgagee could not so frame 
his suit as to draw into controversy the right of third persons 
who are in no way connected with the mortgage and who 
have set up a title paramount. to that of the mortgagor and 
mortgagee. The mortgagee was consequently entitled to a 
decree for sale of the whole roperty mortgaged. /aggeswar 
Dutt v. Bhuban Mohan, I. t R 33 Cal., 425 ; Mon Mohini 
v, Parvati Nath, I. L. R, 32 Cal, 746 ; and Xhairati v. 
Banni Begam, 5 A. L. J. R, 604, followed. 


Jorr Prasan v. Agiz KHAN 


See Oudh Land Revenue Act—Section 74 


——--—- One reversioner does not claim through another—Admis- 


ston by plaintif s Jather—Euidence— Atr what stage should 
- not be received. 


A question, the solution of which is dependent upon 
evidence cannot be entertained at a stage when the ovidence 
was closed and nothing but the argument remained. 


A document which is a deed of transfer by certain ladies in 
possession as Hindu widows of the estate of the last male 
owner and which purports to bind the ladies alone, alth- 
ough assented to by the plaintiffs father creates no estoppel 
against the plaintiffs, as the latter claim title through the 
last male owner and notthrough their father. 


Rur Narain v. Mosaamrat Gorar Desi, P. o a 
Withdrawl of money deposited under section 83, Transfer of 
Property Act by agent. 

See Transfer of Property Act, section 83 
Wrong statement in plaint. 

Res Judicata ~ ails 


eet 


Sale of encumbered property—Encumbrances turning -out to 


bs invalia— FE fect of. 
See Vendor and Purchaser 


Evidence.—A diniss(bility of. 


See Oudh Estates Act ... 


See Estoppel 


ofa 


——--——— Effect of Documentary 


See Hindu Law—Partition 


bee 


——---———— Custom— Sufficiency of. 


See Civil Procedure Code of 1882, section 584,., 
Family custom—Cer tainty of. 
See Hindu Law, family custom... 


e—a aerial to the case of good behaviour, 


See Criminal Procedure Code, section 110 


100 


567 
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Evidence Act (I of 1872), sections 8, 24, 27—Accused pointing 


out articles stolen—Conduct—Admissibility of evidence— 

Application of Evidence Act—Section 27, an exception to 

preceding sections—Criminal Procedure Code, Act V of 

1898, section 163. 

M was charged with the murder ofa girl. On the hope 
of Labrie being given to her, she took the police toa place 
and pointed out and produced certain ornaments, which the 
deceased was wearing at the time of her death. Æeld that 
evidence was admissible to show that the accused did go toa 
certain place and there produced certain ornaments. 


It is the Evidence Act and not the Criminal Procedure 
Code that must be looked to as to whether the evidence in 
point is or is not admissible, 

Section 27 of the Evidence’ Act was an exception to the 
preceding sections and its object was to provide for the 
admission of evidence which but for the existence of that 
section could not be admitted. 


So much of the information, even if it amounted to a con- 
fession, made to a police officer may be proved, as related to 
the discovery of the articles stolen. The conduct or acts of 
the accused were not dealt with by section 27 and were 
relevant under section &. 


MussamMmMar Muisri v. Kina-Emprror ae! vad 


~ma CEON 13 (b)\—Suil for foreclosure-— Mino- 
rity of defendant— Burden of proof— Admissibility of pre- 
vious judgments. 

In a suit for foreclosure one of the defendants contended 
that he was a minor at the date of executing the mortgage, 
and so not competent to enter into a contract, Ae/d that the 
burden of proving the validity of the contract lay on the 
plaintiffs in the first instance. Where certain judgments 
were admitted in evidence in proof of the defendant's minority 


- under section 13, clause (b), Ae/d, the judgments were not 


admissible, the cases in which they had been passed not being 
instances in which any right asserted by the defendant was 
recognised or exercised or in which its exercise was asserted, 
disputed or departed from. Those judgments were admissible 
to prove only the denial by the defendant of his competency 
to execute the contracts and the court’s decision thereon, but 
they were not admissible to prove as against the plaintiffs the 
fact of the defendant’s minority. 


Gra Din v. MussamuatT DULARI 


a ee Ctl 35—Regulation VII oj 1822, section 
g— Duties of Collectors and Settlement, Officers—Eniries in 
khewats and khataunis—N.-W. P. Land Revenue Act 
(XIX of 1873), section of. 

The language of Regulation No. VII of 1822 regarding 
the particulars which a Settlement Officer had to enter in the 
record prepared by him, is extremely wide. The information 
which he had to collect was intended to be utilised in the 
courts of justice in determining the rights of litigants before 
them. e Settlement Officer was directed to ascertain “the 
‘real nature and extent of the interests held, more especially 
where several persons may hold interests in the same subject- 
matter of different kinds or degrees” This would include 
the case of mortgagors and mortga whose interests in 

roperty are of different kinds or degrees, and entries in 
khewan and éAafaunis would be admissible under section 35, 
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Evidence (Act I of 1872,}—(conc/d.) 
Indian Evidence Act, to prove the existence of a disputed 
mortgage. : 
Any entry contained in a z177/b-u/-arz prepared under the 
provisions of Act XTX of 1873 is rima facie evidence of its 
accuracy. 
ROBERT SKINNER V. ÜHANDAN SINGH aes vo 197 


section 45 —Erperi evidence—LEvidence 
to prove handwriting—Sufficiency of-—To prove a disputed 
writing. 
~ To base a conviction on the evidence of an expert in 
handwriting as a general rule is very Unsafe. There may be 
cases in which the handwriting is of such a peculiar character 
that the conclusion aa to identity of the writer is irresistible. 
In this case two anonymous thereatening letters were sent to 
the Government of India. The Government expert in hand- 
writing was examined and he deposed that having regard to 
the movement, execution, style, direction, curve and pen-pres- 
sure of certain letters the writing of the exhibits, resembled 
the admitted handwriting of the accused.’ Æeld that that 
evidence was not enough to prove beyond reasonable doubt 
that the accused was the writer of the anonymous letters. 
Srikant v. King Emperor, 2 A. L. J. R., 444, followed. 














KALI CHARAN MUKERJI v. KING-EMPEROR .. 184 
Ganges Water— Swearing on, 

See Oaths Act. iv ee is ws 244 
General Clauses Act (VII of 1897), section ó. 

See Civil Procedure Code, 1882, section 214 ... ¢ w» 647 

See Hindu Law—Reversioner, right of va we 931 
Giftt—Aindu father—Power to Make a 

See Hindu Law, partition a oie 4l 


Guardian and Wards Act (VIII of 1890), section 29——mort- 
gage of minor judgment-debtors property—Sanction of 
District Judge. 

Section 29 of the Guardian and Wards -Act forbids the - ' 
guardian to mortgage or charge the immoveable property 
of his ward without the previous permission of the District 
Judge. A permission obtained from the court executing the 
decree under section 305 of the Code of Civil Procedure (Act 
XIV of 1882), to sell the property of the minor judgment 
debtor is not sufficient anda guardian must obtain the sanc- 
tion of the District Judge in spite of such permission. 














SARJU V. District JUDGE oF BENARES ane ww. 491 
oo --section. 53. 
See Civil Procedure Code, 1882, section 244 ... ... 822 
High Court’s Act of 1861 (24-5 V. Co, 104), section 15. 
T œ See Criminal Procedure Code 146 ... xe .. 113 


Hindu Law—Adoption— Daughters son—Family custom. 


The general rule of Hindu Law is thata daughters son 
cannot be adopted, but it may be varied by family custom. 


Rup Nara v. Musarar Goran DEVI P. 0. ... 567 
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iity—/natienability—Legal validity ofa family custom that 
property granted bya Babuana grant is tnaltenable—A bsence 
of evidence of an alienation as proof of custom of inaltenability. 
Babuana grant isa grant for the maintenance of the 
grantee and his family, descendible to his male descendants. 
Notwithstanding the impartibility of property granted by 


... & Babuana grant, it comes, in the absence of some special 


family custom regulating its enjoyment, within the principle 
that in cases governed by the AMz/akshara Law, a father may 
sell or mortgage not only his own share but his son’s share 
in the family property in order to satisfy an antecedent debt 
of his own, not being of an illegal or immoral character even 
if the property be impartible property granted tohim bya 
Babuana grant and.,...........8uch transaction may be enforce- 
ed against his sons by a suit and proceedings in execution 
to which they are no parties.” Kameshwar Singh v. Jibender 
Singh, [1805] I. L ER, 32 Cal, 683, affirmed. 
Quere—Whether a family custom to the effect that 
poe granted for maintenance by a Baduana grant, such 
88 dog proved in the present case, is inalienable, is legally 
v 
Property, though impartible may be alienable. KRajañ 
Udaya Aditya Deb v Jadub Lal Aditya Deb, [1881] L. R., 
SI. A., 248; Nant Sartaj Kuari x. Rani sige) Kuari, 
Piatt L. R, 861. A, atp. 656 & 66 and Sri Raya Rao 
fenkata Surya Mahipali Rama Krishna Rao Bahadur v. 
The Court oy Wards, [1898] L. R., 26 I. A., 83, approved 


-and follow 


The absence of evidence of an alienation, without any 
evidence of facta which would make it probable that alieu- 
ation would have been made, cannot be accepted as proof of 
a custom of inalienability. Rant Sartaj K wart v. Rani 
Deoraj Kuari, [1887] L. R., 15 I. A., at p 66, followed. 


Durea Dur Sinen v. MAHARAJA Sin RAMESHWAR SINGH 
Joint family—Power of undivided co-parcener. 


Per Karamat Husain, J. Iua Hindu family governed 
by the Mifakshara in these provinces, one sharer has no 





- authority without the consent of his co-sharers , to dispose of 


his undivided share of the joint family prety even for 
the benéfit of the joint family. ctu to the contrary in 
Chandar Kishore w. Dampat Kishore, I. L. R, 16 AlL, 369, 
not followed. 

JAMNA PRASAD v. JAGDEO 


See Hindu Law—Mortgage of ancestral property 








Succession, disputes as to—Compromise— 
` Daughters son--Predeceased sows daughters—Title and 
Estate of such daughters—Deblts incurred by a widow— 
Preservation of the Estates—Costs of Htigation—Rever- 
stoners— Debts of the estate, liability of the successor for. 
Where disputes as to the succession to the estate of one 
R. S., were settled by a compromise between the rival clai- 
mants, his daughter’s son A. Z., and two daughters of his 
only son D., S., who predeceased him, under which 734 annas 


share of the estate was awarded to X. Z., and the depres 


814 annas share to the daughters of D. S., in equal parts, an 
subsequently on the death of one of the said daughters of 
D. S., the surviving daughter successfully claimed to take 


- by survivorship the share of her deceased sister on the 


INDEX. (A. È J. R. 
aa PAGE 
Hindu Law—Allenation—Mitakshara—Babuana graat—Jmparitht- 
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Hind u.Law—Alienation—(concid. ) 
ground that the property in suit descended from D. Sua 
through his widow to the daughters ` 


freld that whatever might have been the original imperfec- 
tion of D. S.’s title, that imperfection was gro fanto cured 
by the agreement of compromise ; that his ‘daughter's title 
must be taken to have been derived through him, notwith- 
standing the fact that he predeceased his father ; and that 
they (J. Svs daughters) took only a daughter's estate. 


Feld, also, that the preservation of the estate, and the 
costa of litigation for that purpose, are objects which justify 
a widow in incurring debt, and alienating a sufficient amount 
of the property to discharge it ; and the general principle of 
Hindu Law that he who takes the estate becomes liable- for 
the debts of the estate, is specially: a eat ina case 
where, but for the debts, the estate would have been lost to 
the reversioners. 


Karm UDDIN v. GOVIND KRISHNA NARAIN, P. O. s.. 807 


—By widow—Legal necessity—With assent of 
daughters—Suit by remote reversioner—Form of decree. 


Legal necessity must be real necessity. So where a widow 
made a mortgage of her husband’s estate for the poen of 

ying off the arrears of Government revenue, butit was 
found that the going into arrears was a mere device, and that 
the mortgage was made with the consent of the daughters 
who were married women, eld that -there was no legal 
necessity and that the suit by the plaintiff who was a remote 
reversioner was maintainable, but the mortgage was binding 
on the three intervening life estates. 


PRuL CHAND v. JODHA -o a éi s. 547 
Legal necessities—Recital in the bond—Burden of 
proof. 


A mere recital in a mortgage-deed executed by a Hindu 
widow with a qualified interest as to the existence of neces- 
sities is not enough. It is for the creditor to show either 
that there was legal necessity or at least that he was led on 
reasonable grounds to believe that there was necessity for the 
alienation. 


ÅJUDHIA v, Ram SUMER SINGH .., ai we 557 


Hindu Law—Endowment—7o a Mohunt—Proof of—Grant in 
ambiguous terins—Proceeds of land used for the support 
of an tdol—Power of Mohunt— 


The mere fact of the proceeds of any land being used for 
the support of an idol may not bea proof that those lands 
formed an endowment for the purpose, but it isa fact that 
may well be taken into consideration when the intention of 
the founder has to be gathered from an ancient document 
expressed in ambiguous terms, 

Muddun Lal v. Komul Bibee, 8 W.R., 43, referred to. 


A grant of a mauza was made “ by way of /akhera7 debottar” 
to a mohkuntin 1887, and it was perfectly clear from the 
evidence in the case that the donee received the gift as a gift 

e for the service of the particular idols whose shedaithe was, 
and that the income of the mauza had ever since been entirely 
appropriated to that service. In 1860 the then smohunt 
describing himself as “ Brittibhogi holder of debotar” granted 
a mokarrari patia,.or permanent lease, of the mauza which 
was therein described’as “my long-standing ancestral /abheraj 
debotiar property endowed for the services of the det’iy.” 


hom 
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Hindu Law—Endowment—(conc/d.) 

Held that the mauza was debotar property in the bense of 
having been dedicated to the worship of, the idols represented 
by the grantee mtohunt. ? 

The power of the #ohun? of the endowment for the time 
being to alienate debottar property is, like the power of the 

- manager of an infant heir, lunited to cases of unavoidable 
necessity; and, apart from such necessity, to create a new and 
fixed rent for all time, though adequate at the time, in lieu 
of giving the endowment the benefit of an augmentation of a 
variable rent from time to time would be a breach of duty 
in the wohunt. Prosunnoo Kumari Debyav. Gelab Chand, 
[1875] L. R., 2 I A., 145 ; and Maharanee Shibessouree Debya 
v..Jfothoora Nath, [1869] 13 Moore, I. A., 270, at p. 275, 
followed. Kunwar Deorganath Roy Acharjo v. Ram 
Chunder Sen, [1876] L. R., 4,1. A., 52, referred to. o 


A mokarrari patta or permanent lease granted by the 
mohunt of the endowment for the time being, on the’ most 
favourable construction, enures only for the life-time of the 


grantor. 
ÅBHIRAM Goswami MOHUNT v. SHYAMA CHARAN NANDI ... 857 


Hinda Law—Family Custom—Lineal primogeniture—Office of 
Chowdhurt— Disputed succession—Contpromise—Ces tainty, 
essential to validity of custom—Evidence. 


The evidence to establish a family custom of succession b 
lineal primogeniture must be clear and unambiguous. Suc 
right is not established by showing that the office of Chowd- 
huri was held for many generations bya member of the 
family and to the holder of that office certain lands were 
assigned as a part of his remuneration, where it appears that 

` the grant was of an office only, and to an individual, to be 
held during good behaviour, and was clearly revocable at the 
pleasure of the sovereign, by whom it might be conferred, not 

. merely on the eldest son, but upon any member of the family, 
or, indeed, on anybody. 

Where no family custom of succession by lineal primogeni- 
ture, properly so-called, existed during the period of native 
rule, and as regards the subsequent period, after the British 
ety peda it was clear that whenever the holder of the estate 

_ died leaving more than one son, the right of the eldest son 
was challenged in the courts, and the litigation invariably 
ended in a compromise under which the younger sons obtained 
a share of the estate very much in excess of the maintenance 
to which, had the custom existed, they would have been 
entitled, Ae/d that the evidence entirely failed to give to the 
alleged custom the character of certainty which was essential 
to ita validity. 

Semble : A family custom of succession to an estato not 
absolutely owned by the family cannot oxist. 


RAMAKANTA Das MAHAPATRA v. SHAMANAND Das 


MAHAPATRA i n wi a. 364 . 


——_ m Daya bhaga—Partics miter ating to these 
provinces—What law applicable—Joint family property 
under the Dayabhaga—Burden of proof—Ism-farzi Irans- e 
action. 
A Hindu family originally governed by the: Dayabhaga 
achool of law which ‘tad migrated into another province is 
resumed to have carried with it the customs and the law of 
that school. The presumption, however, is rebuttable, and 
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Hindu Law—Family Castom—(coxzc/1. ) 


Hindu 


the ðnus lies on the person alleging it. The presumption of 
the Mitıkskara that acquisitions made in the names of 
individual members, while the family remains joint are 
joint property is not applicable toa joint family under the 
Dayabhaga chool. It is incumbent on a person governed 
by that school to prove the existence of an original nucleus 
with the aid of which the property sought to be partitioned 
has been increased and amplified. Sarada Prasad Roy Vv. 
Makananda Roy, I. L. R., 31 Cal, 448, followed. 


GOBIND CHANDRA Das v. Rapua Kristo Das 


taw—Joint family—Debts—Son's pious obligation—Siuit 
by creditor—Defences open to son—Burden of rie 
Nature of evidence required to prove tnunorality-——Con- 
sideration. 


Where a Hindu father executed certain Aundis and a 
hypothecation bond as collateral security, and after his death 
the creditor sued the debtor’s sons to recover the amount due 
on the Auadis by sale of the hypothecated property, Ae/d that 
in a case of this kind the burden of proof lay onthe son to 
show that by reason of the nature of the debt ho was dis- 
charged from the pious obligation of paying it ; that evidence 


591 


of a general character was not sufficient for the discharge of . 


the ous which lay on the son, who mast prove that the 
particular debt in question had been incurred for an immoral 
purpose. //e/d further that as to the question of want of 
consideration, the burden of proof was alsoon the son. 


CHAIL BEHARI Lau v. QGULZARI MAL sau 


—— Antecedent deoi—Mort, age by Hindu family 
without family necessity—Liability of indu son—DBurden 
of proof on credttor. 


A father of a joint Hindu family governed by the Wefaks- 
Aara law can not execute a mortgage which will be binding 
upon his sons where the loan is not obtained for family 
necessity or to meet an antecedent debt. Where the mort- 
gagee sues the sons upon his mortgag the burden of provin 
that the money was obtained by ie father for a lega 
necessity or that he had made reasonable enquiries and had 
obtained such information as could satisfy a prudent man 
that the loan was contracted to pay off an antecedent debt or 
for the legal necessities of the family, lies upon the creditor. 

An antecedent debt is a debt which is not for the first time 
incurred at the time of a sale or mortgage, that is presently 
incurred, but a debt which existed prior to and independently 
of such sale or mortgage. It must be a dona fide debi not 
colourably incurred for the purpose of forming a basis for a 
subsequent mortgage or sale or other similar object. Jaruna 
v. Nain Sukh, LL R, 9 All, 593, followed, and other Indian 
and Privy Council cases discussed and explained. 


Per Banensi, J., (dissenting). As regardsa Hindu gon’s 
liability to pay his father’s debt not tainted with immorality 
there is no distinction in principle between a debt secu 
by a mortgage and an unsecured debt, that unless the debt is 
of such a nature that it is not the pious duty of the son to pay 
it, a mortgage of joint ancestral property made by the father 
is binding on and enforceable against the son and his interest 
in the property, whether the loan secured by the mortgage 
was incurred at the time of the mortgage or had been taken 
at some date anterior to that of the mortgage ; and that in 
a suit brought against the son to enforce the mortgage the 


133 
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Hindu Law, Joint family—-Debts—(conéd. ) 
onus is not on the plaintiff to prove that the debt was incurred 
for the benefit of the family, but that it is for the son to prove 
that having regard to the nature of the debt it was not his 
pious duty to a it Jamna v. Nain Sukh, I. L. R., 9 
All, 493, not followed. 


Per RICHARDS, J., (dissenting). Possibly the Privy Council 
. Meant by ‘antecedent’ ancestral debts. But in view of the 
current of decisions of the Allahabad High Court, it must be 
held that an ‘antecedent debt’ may be the private debt of 
the father and a debt which whenit was incurred would not 
(according to the principles of Hindu law) have justified the 
alienation of the property, and there being no real distinction 
between a private debt incurred before the mortgage and one 
incurred simultaneously with it, the sons are liable on a 
mortgage made to secure a dona fide debt, although incurred 
simultaneously with the making of the mortgage. Badri 
Prasad v. Madan Lal, I. L.R., 15 AlL, 75, followed. 

‘It is impossible having regard to the ruling of the Privy 
Council in the case Nanoms Babuasin v. Modhun Mohun, L 
L R., 13 Cal, 21, to hold that under a% circumstances it is 
neceasary for the creditor to prove legal necessity.’ 

CHANDRA Dro Swen v. Mata Prasad “és . 263 


Ex parte decree against father and uncle— 
Liability of family firm—Sale in execution—Sows right 
to dispute sale as defendant. 

If a debt is of such a nature that it is binding on all the 
members of a joint Hindu family, a sale in lieu of such a debt 
will bind all the members and convey the interests of a minor 
also. ‘The mere fact that a decree is passed for such a -debt 
in a suit to which the minor is nota party will not neces- 
sarily raise the inference that the debt is not binding on the 
minor, nor will the fact that an auction sale has taken place 

` make any difference. If the minor is not competent to bring ~ 

a suit for the recovery of his own share in the property 
otherwise than by establishing that the debt is not binding 
on him, he is not entitled to resist the claim of the purchaser 
save on the above ground. The fact therefore that the minor 
is nota plaintiff but is a defendant in the suit does not make 


any difference. 
Mana v. Gra DIN ... .. 799 


Fathers personal debt—Acknowledgment— 
Decree on foot of the debi—Pious duty of son—Limitation 
Act (XV of 1877 sections 7, 9, 79, 


A decree was obtained on foot of a debt incurred by the 
father in a joint Hindu family against him alone in November, 
1902. The loan was advanced in September, 1897, and the 
father acknowledged his liability respectively on July 19, 
1899, and on August 22,1902. The plaintiff was a minor. 
Ina suit by the plaintiff against the rons of the debtor after 
the failure of the execution proceedings, the defence was 
that the.suit was time barre 
’ Held that the effect of the acknowledgment was thereby 
to create a new period of limitation, and that it did not 
operate to give a new cause of action entitling the plaintiff 
to rely on section 7 of Act XV of 1877, but that the decree e 
= which had been obtained against the father constituted a 
debt and obligation which the sons were bound to discharge. 
Narsingh Misra vw. Lalji Misra, I. L. R, 23 All, 206, 
referred to. f 
Ram CHaran v, Ram Dass se ive ree 378 
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Mortgage of ancestral properly by one co- 
parcener—No decree can be passed against his share. 


A member of a joint Hindu family governed by the 
Mitakshara can not validly mortgage his undivided share in 
ancestral property held in co-parcenary on his own private 
account without the consent of his co-sharers. 


Hence, where a father-in such a family purports to mort- 
gage the ancestral property neither fora lawful necessity 
nor for an antecedent debt, Ae/d that a decree for sale cannot 
be passed even in respect of the share of the father alone. 
Chandra Deo v. Mata Prasad, 6 A. La J. R, 263, F. B. ; and 
Balgevind v. Narain, L L. B, 16 AlL, 339 r. a, applied. 











KALI ŞHANKAR V. NAWAB SINGH . -762 
—— c Sors biabtlrfy. 
See Limitation Act, 1877, article 120 zei ..» 667 





Reverstoners— Debts of the estate—Isability 
of the successor for. 


See Hindu Law—Alienation si 
—Joint faintly—Discharge by one member. 
` See Limitation Act (XV of 1877), section 8 ... oe 


Mainienance— Widow of Halwai casfe— 
Decree for maintenance from husband’s estate declared 
charge on estate—Re-marriage, effect of—-Forfeiture of 
maintenance—Actt XV of 1856. 


The plaintiff was the wife of one Sahtu. She obtained a 
decree for maintenance against him and certain transferees 
of his property. The maintenance was declared a charge on 
the property. After Sahtu’s death she re-married and the 
person in possession of her first husband’s property refused 
to pay her maintenance. Re-marriage was sanctioned b 
custom among the Halwats. Held that Act XV of 1856 was 
not applicable in the case of a widow who was permitted b 
the custom of her caste tore-marry. Her relationship wit 
the family of her first husband does not come toan end by 
re-narriage and she does not forfeit her right to maintenance. 
Unchastity may entail a forfeiture but it cannot be said that 
a widow who has married again has thereby become unchaste, 
Tf the widow even after re-marriage is entitled to receive the 
estate of her first husband, she is á for/zor? entitled to receive 
the maintenance fixed for her by the decree passed against 
her husband and the transferees of his estate. Matungint 
v, Ramrution, 1. L. R., 19 Cal, 289 ; Rasul Jehan v. Kam- 
surun, I. L. R., 22 Cal, 589 ; Vithu v. Govinda, L L. R, 22, 
Bom., 321 ; Panchappa v. Sanganbasawa, 1.1. R, 24 Bom., 
87 ; Murugayi y. Viramakall, 1. L. R., 1 Mad., 226; Harsaran 
Das v. Nandi, IL. R, 11 All, 3380; Dharam Das v. 
Nandlal, A. W. N., 1889, 76, and Aanzit v. Radha, I. L R, 
20 AIL, 476, referred to. 


GATADHAR v. Mussammat KAUNSILLA 


Hindu Law—Partition— Property gifted away to one son to the 
detriment of another—Share in the property gifted. 


m A Hindu father governed by the Mitakshara has indepen- 
dent power in the Tal of effects, other than inmoveable 
for indespensible acts of duty and for purposes preacribed 
by texts of law. The purposes prescribed by texts of law 
are gift through affection, support of the family, release from 
distress and so forth. en the father makes a gift of his 
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Hindu Law—Partition —(concid.) 
immoveable property to one son to the detriment of the 
other, not on account of affection for thatson, but to punish 
and disinherit the other son, the alienation is bad and that 


son can in a suit for partition, claim a share in the property 
gifted to the other son. 


Nanp Ram v. MANGAL Sen sin ae ... 416 


ae Cr 





nn  Regtistite for par tition—Apre- 
cementi fo partition may be parol—Minority of co- 
parcener—Accounting by eldest male member—Sudsequent 
conduct of parties— Documentary evidence—Cumulative 
effect of. 
Instrumente in writing executed by members of a joint 
Hindu family providing that the joint family property should 
_ belong to and be enjoyed by the different members of the 
family in specified shares have the effect as to the property 
so dealt with, that there is a division of rights ; the status of 
the family is changed ; the tenancy of the property. severed 
and converted from something, to use the language of English 
Law, like a joint pears into n tenancyin common, and the 
ee undivided family becomes by operation of law 
Vi 


The agreement to partition the joint family property in 
ee aud right need not be embodied in a ‘lead 7 insta: 
ment in writing. It may bea parol agreement. It is not 
consistent with the existence of a joint Hindu family that 
the eldest male, and manager for the family, should treat one 
member as the owner of his share of the entire property, and 
account with that member for the income of the property on 
that basis. 


Hence, when an praa was presented by the members 
then constituting a Hindu joint family one of whom was a 
minor, defining the share to be enjoyed by each and action 
was taken in accordance with the said application and the 
whole course of their are conduct as exhibited by 
their reapective dealings with the property was inconsistent 
with the continuance of the joint family, Ae/d that the 
agreement contained in the petition was binding on the 
minor member, who bad. since become major, and that a 
partition had been effected. 


Where documents are adduced in evidence to prove 
separation it isnotenough to consider whether each document 
is by itself sufficient to rebut the prvma facie presumption 
that a family once admittedly a joint Hindu family had 
continued to be joint, but the cumulntive effect of all the 
documents should be taken into account 


Mussammat PARBATI ù. NAUNIHAL SINGH, P.O .., 597 


Hindu Law—Reversioners, rights of——E fect of acknowledgment 
by Hindu widow-—-Suit based on such acknowlede ment 
Application of Article 120, Limitation Act—General 
Clauses Act, section 6. i 


A reversioner does not derive his title from a female heir 
holding a limited interest, ° 


An acknowledgment by such a female heir of the right of 
redemption of the mortgagor of an estate subject to mortgage 
is not an act done for the benefit of the estate A rever- 
sioner, therefore is not bound by such acknowl ent. The 
act does not bind the estate, e rule of res judicata by 
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Hindu Law—Reversioners, rights of.—(cor/d. ) 
which a decree fairly and properly obtained against a widow 


is binding on the reversioner does not apply to an acknowledg- 
ment by the widow. 


A suit based upon an acknowledgment made when Act 
ALY of 1859, was in operation but which was instituted when 
the Act of 1877 had come into force is governed as to 
limitation by the latter Act. Section 6, General Clauses Act 
of 1868, does not apply in asmuch as the acknowledgment, the 
basis of the suit, is not a thing done in purauance of any Act 
of the Legislature. Consequently under section 19 of Act 
XY of 1877 the suit would be barred, the reversionera not 
deriving title from the widow who had made the acknowledg- 
ment, 

Arë. 120, Sch. IIL, Limitation. Act, 1877, does not apply in 
that the mortgagor having acquired the widow mortgagee’s 
limited interest there was not a complete fusion of interest. 


’ Although relinquishment of a portion of the relief that. a 








Hindu 


See Limitation Act, Art. 141 


plaintiff is entitled to seek bars a second suit under section 
43, Code of Civil Procedure, 1882, a defendant is not oe 
from putting it forward as a defence to a suit brought againat 
hi ` 


im. 
SHIB SSANKAR Lat v. Sox RAM 


aace Hever sionary interest, transfer 
of—Representaiion. 

A Hindu reversioner is not competent to transfer his 
reversionary interest expectant on the death of a Hindu 
widow. Shaum Sundar v. Achhan Kunwar, L. R, 25 
I A. 183 ; Nand Kishore v. Kanee Ram, LL. R, 29 Cal, 
355, followed. 

JAGANNATH v. DIBBO 








Suit by reversioner, 


Law—Succession—Mitakshara—Daughier’s daughters son 
—~Bandhu. l 


A daughters daughters son is a dandAu, and iu the absence 
of any other heir he is entitled to succeed to the estate of the 
last owner. 


AJUDA V. Rau Sumer MISIR ... 


Disputes as to. 
See Hindu Law, alienation. sds 


Iupartible property—Succession by sur- 
wivorship—Simple money decree against predecessor— 
Whether property liable in the hands of successor. 


In determining the rulea of succession to an impartible 
estate, the right of succession would devolve in the same way 
as if the estate were a partible one, save that it would remain 
in the hands of one person according to the rules of pri- 
mogeniture. /ogendro Bhupati v, Nitya Nona, I. L. R, 18 
Cal, 151 ; Xali Krishna v. Raghunath, I. L. R, 31 Cal, 224, 
Sales Ram Das v. Braja Behari, 6 C. W. N., 879 not 
followed. 


Where an impartible estate devolved by rightof survivor- 
ship, on a member of the family or any male lineal descendant 
not being the son or grandson of the last male holder, it cannot 
be madd as the assets of the deceased so as to entitle the 
holder of a decree against him to proceed against such 
propaty in execution. 


AL Stren v. BISHAN SINGH dss 
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Hindu Law—Widow— Alienation, 
See Hindu Law, alienation sh sa .. 807 
—— mM Effect of acknowledgment on reversioners title. 
á See Hindu Law—Reversioners, rights of ie .. 931 


Hindu Widow Remarriage Act (XV of 1856),—Aarriage of a 
widow where remarriage permitted—Maintenance from 


Jirst husband's estate, 

See Hindu Law—Maintenance ae oe ane 107 
Hindu Law—WUl—Z-recution not necessary—-Draft handed over to 

Executor, 


According to the Hindu Law it is not necessary that a will 
should be executed by the testator. When the evidence 
showed (1) that a deceased person had dictated his wishes 
with regard to his property when he was pa ofa dis- 
posing mind, (2) that the draft had been explained to 
him, and (3) that he gave the draft to a third person tellin 
him that he had been appointed a trustee uuder it, an 
asking him to take it to have it copied out fair for his aigna- 
ture, and that the deceased died a fow days after, (4) without 
having executed the will, and (5) there was nothing to show 
that he changed his mind before his death, Ae/d that the. 
deceased could not be said to have died intestate. 


JANKE] v. Kativu MAL ue Nee de 17l 


+ 





Construction of—Bequest toa female and on her death 
to her adopted son-—AInterpretation of word ‘Malik’— 
Bequest not conditional on adoption. 


A testator bequeathed all his property to. and on her 
death to her adopted son X. A’ being the daughter’s.son of- -.- 
S could not be adopted under the Hindu Law. ‘The testator 
further directed under the will that his daughter and his 

redeceased son’s daughters were to be excluded. Ae/d that 
it was the intention of the testator to make A the object of 
his bounty irrespective of adoption. Samndra Deb v. 
Rajeswar, La R., 12 I A., 72, cited. 


Murar Lar v. KUNDAN LAL igh „æ. «~All 





Construction—Malik—Jfeaning af—A bsoluie interest -- 
—Hinds widows. 


Unless there is something in the context qualifying it, the. — 
word malik used in a will bears ita technical meaning, Whon 
a testator bequeathed his property to his issue if he happened 
to have any, and if he had no issue then to his mother and 
wife who were to be “ malik and guabis jatdad,” held that the 
ladies obtained an absolute interest. Surajmani v. Rabi 
Nat’, I. L. R, 30 All, 84, referred to. 


THAKUR PARSHAD V. JAMNA KUNWAR 





. 420 
Impartible Property—A Menation of. 
See HinduLaw, alienation a a sea 847 
Succession to, ï 
See Hindu Law si pig Sy ww. 758 


een ree ormnetnann eee SEC CLSSEON 10, 
See Oudh Estates Act... ey bes ... %67 
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Insolvency Act (IH of 1907), section 3, clause (1)—/urisdiction 


conferred on Smali Cause Court after notice issued to` 


objectors—~Civil Procedure Code (Act XIV of 1882), section. 


1037 


PAGE 


j60—Notification St eae jurisdiction after repealing 


the section—Effect of. 


A petition in insolvency, addressed toa District J eo 
“was presented to a Judge of the Court of Small Causes, who 


ordered notices to be issued, and subsequently adjudicated - 


the petitioner to be insolvent. The District Judge on appeal 
affirmed the order of the Judge of Small Cause Court. In 
$ neither court was any plea as to jurisdiction taken. It was 
objected before the High Court in revision against the order 
‘adjudicating the petitioner insolvent that on the date on 
which the petition was presented to the Judge of Small 
Causes no jurisdiction under section 3, clause ae of the 
Insolvency Act (IIT of 1907), had been conferred on him. 
Such jurisdiction was, however, conferred upon him a few 
days after the presentation of the petition so that he possessed 
it on the date on which he directed notices to be issued and 
gave his final decision. Having regard to the very late stage 
of the case at which the objection was raised and also to the 
fact that the petition was addressed to the District, J Pi 
who had jurisdiction, and that atany moment after the 
jurisdiction had been conferred upon the Judge of Small 
Causes, the.case could have been transferred to his court, 
held that the case had been properly entertained and decided 
by the Judge of Small Causes. < 

Dest Prasap v. STANLEY RAY oes aes 


Joinder of charges. 
See Criminal Procedure Code, section 235 n.. 





See Criminal Procedure Code, sections 234, 235, 237 ons 
Jurisdiction—See Agra Tenancy Act, sections 167 and 177 ee 
Civil Court—Suit to set aside compromise entered into 

in the Revenue Court—Land Revenue Act (XIX of 1873), 
section 24I (e). 

À suit by & person, not in possession but claiming a right 

to possession, to have a compromise entered into a matter 





—— a a 


- 
- 


within the exclusive cognizance of the Revenue ‘Court set 777 


aside, is cognizable by the Civil Court and is not barred by 
the provisions of section 241 of Act XIX of 1873. Ajudhia 
Singh x. Ram Dial, [1908] A. W. N., 3, applied. 








Manraw SiGn v. BuoLa Sineu one zai 
+ + lii Court. i 

See Municipalities Act, section 183 iia oes 
—_——-- Civil Court. 

See Land Revenue Act 1901, section- 233(k) eee one 
<n —— Crytl and Revenue Court, 

See Land Revenue Act, section 39 ... si ane 
nn Ct and Revenue Cour, 

See Land Revenue Act, section 233(k) pii sas 
Tiss Magistrate—Sanction-froseculion. ~~ 05T 

See Criminal Procedure Code, section 476... eee 
—-- Magistrate, -= 


_ See Penal Code, section 211 ee ope one | 
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Jurisdiction (conid. ) 





Small Cause Court. 


See Insolvency Act, section 3 


Jus tertil—P/ea of. 


See Estoppel oe se ses ees 


Kidnapping— Minor—Motive. 


See Penal Code, section 361 


Landlord and tenant— Tenant on sufferance—Adverse possession 


—Limitation Act (XV of 1877), Schedule II, Article 139, 
lease for a term of years—Tenant holding over after 
expiration of term. 


A tenant who holds overigfter the expiration of the term 
mentioned in his rent note or Kérayanamah is a tenant by 
sufferance ; there is no privity between such a tenant and the 
landlord. The so-called tenant on sufferance is one who 
wrongfully continues in possession after the expiration of a 
lawful title. - Directly the term of the lease expires time 
begins to run against the landlord under article 139, schedule 
lI, Limitation Act. 


Pusa Mau v. Maxpua BaknsyH eee 


Ejectment—Exproprietary holding, surren- 
der of—Subsequent dispossession of landlord—Considera- 
tion for 1 elinguishment. 


Upon the sale of the zamindari the vendor becomes an 
exproprietary tenant in respect of his sîr land, and he is 
competent to surrender his holdings in favour of the vendee. 
Upon such surrender his rights as an exproprietary tenant 
determine, and if he subsequently dispossess the vendee 
landlord, the latter is entitled to be put back into possession, 
and (semble ) it is immaterial if the former received considera- 
tion for the relinquishment of his oxproprietary rights. 


LEKHRAJ v. PARSHADI 


————— EE rtroprictary tenancy— Agreement to pay 


Pai 


rent at a stipulated rate— hent not determined by Revente 
Couri— Fair rate. 


A sold his zamindari property to B and covenanted that if 
possession of the sr? jad was not delivered to B, A should 
pay rent for such land at the rate of Rs. 12a d/e4a. Upon 
the finding that this was a fair rate of rent for an expro- 
prietary tenant to-pay, eld that A was bound by his 
covenant unless he eal show that the covenant was obtained 
from him by fraud or that it was contrary to law. The mere 
fact that Z had not applied to the Revenue Court for a 
determination of 4’s rent, did not disentitle Bto get from 
A the rent which he had covenanted to pay. 


Suro Nanpan Rar v. THAKUR RAI 


License to cut grass from enibankinents. 





See Agra Tenancy Act, section 4 ... Sais 
Posttion of excluded proprietor. 
Bee Land Revenue Act (XTX of 1873), sections 48, 49, 50 .., 
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Land Revenue Act (XIX of;1873), sections 48, 49, 80-—Land- 
lord and tenant—Posttion of person excluded from assess- 
meni—E vbroprietary tenant—Auction-sale of his right— 
Status of purchaser— Tenani at will—E fectment. 

Where a person did not refuse settlement under Act XIX 
of 1873, but was excluded therefrom and allowed a malizana 
allowance in recognition of the x rietary rights which he 
had originally possessed, hel chat he thereby lost his 
proprietary rights and became the ex-proprietary tenant of 
the sir land which he had held as a proprietor. 


Any one eee the rights and interests of such person 
in the land formerly held by him as’s/r can only be deemed 
to be a tenant at will of such person. 


Buaewan Das v. MANOHAR LAL sie ane ÖA 


—_——-— ———, section 24 (2). 
See jurisdiction sia be . 561 


(IHI of 1901), sections 39, 210, 211—Code of 

Civil Procedure (XIV of 1852), section 310A—Appeai— 

Jurisdiction. , 

Two decrees were obtained in the Revenue Court, one for 
costa resulting in proceedings under section 39 of Act TII of 
1901, and the other passed under section 159 of Act IL of 
1901. The decrees were consolidated and one sale was held 
on account of both of them. The judgment-debtor applied 
to the Assistant Collector, offering to pay in the sum decreed 
under section 310 A, Code of Civil Procedure, as made 
applicable to Rent Courts. The application was rejected by 
Assistant Collector, and the auction-purchaser obtained 
formal possession over the house in question. On appeal by 
the judgment-debtor the Collector set aside the order of the 
Assistant Collector and extended the time for payment. The. 
money was paid in and the sale set aside, Mie of 
Revenue rejected the application for revision made by the 
auction-purchaser, who EN brought a suit for confirm- 
ation of the sale in the Civil Court. 


fleld, whether the sale was held under Act No. ITI of 1901 
in which case appeals from orders passed in execution would 
lie to the Collector, Commissioner and the Board of Revenue 
under sections 210 and 211, or the order passed on the 
eee under section 310A was one passed under Act No. 
If of 1901, the Civil Courts had no jurisdiction to entertain 
any question relating toit. Whether or not, an appeal lay to 
the Collector from the orders of the Assistant Collector, the 
Board undoubtedly had the power of revision. 


CHHAKAURI Kuan v. Pir Bagso KHAN n.. 164 


-— sections 76, 77—Superior prop tetor 
—Contract for revenue with inferior proprietors—Effect 
of—Enhancement of »evenue. 


A contract was entered into between a superior and an 
inferior proprietor that the annual revenue to be paid for 
certain land by the inferior proprietor would bè Ra 48. The 
revenue of that land was at the time of subsequent settlement 

° enhanced. /re/d that the inferior proprietor was not liable 
to pay the enhanced revenue, so long as the superior r 
prietor did not take steps and got the contract rescinded, 
and until by an order under section 76 or section 78a sub- 
settlement was made with the inferior proprietor. 


BHuAGwaANt Sineq y, NARAIN SINGH dies » 738 
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Land Revenue Act (III of 1901), — conid). 

———__— —-—___~-__- -__ sections 147, 198, 196— 
Citation to appear for enforcing payment of revenue—Refusal 
to receive or sign duplicate—Whether an offence—Indian 
Penal Code (Act XLV of 1860), section 173. 


Refusal to accept or to sign the duplicate of a citation 
issued under section 147 of the Land Revenue Act is not an 
offence under section 173 of the Indian Penal Code. 

The rules framed by the Board. of Revenue to regulate the 
service of summonses or notice cannot over-ride the provisions 
of sections 196 and 196 of the Land Revenue Act. They do 
not profess to declare what is good and sufficient service, 





King-Emprrorn v. AnMAD Husain KHAN. seer SAT 
m sections 210, 211. 
See section 39 Ae wom 164 


section 233 (k)—Sw1t for partition of 

Dera and site—Civil and Revenue Courts—Jurisdiction, 

In a suit for partition of a Dera standing on agricultural 
land situate in a mahal in which the plaintiffs had a share, 
keld that though the suit was in name one for partition of a 
building it was really suit for partition also of the land 
on which the building stood, and that the Civil Court had no 
jurisdiction to entertain it. ) 

Narain Das v, Buur NARAIN vs ». 408 

— tiOn 233 (k)— Mode of partition— 

Suit in Civil Court—Maintainability of. 

In an application for partition of revenue paying property 
the defence: was that thers had been an ERE Lae arth 
in which £Aafa No. 28 was left joint and usas 1 and 3 were 

iven to defendants and žura 2 to plaintiff and certain 

efendants. The plaintiff was referred to civil suit. He 
brought a suit.for declaration of his right to Ara No. 2 but 
did not claim any relief in respect of #%aża No. 28. A decree 
was passed in his favour. Thereupon the Revenue. Court 
ordered that any deficiency in the defendant's share should 
be made good from Anta No. 28. Plaintiff brought this 
suit for declaration. //e/d that the suit was one relating to 
partition or union of maha/s and could not be regarded as a 
suit under section 111 or 112 of the Revenue Act. The 
dispute related to the mode of partition made by the Revenue 
Court and a Civil Court had no jurisdiction to entertain it. 


DEBI SARAN v, Ramsas , Sea. a 44 


Legal Practitioners Act (XVIII of 1879), section 36 Order 
declaring certain persons as touts—Reviston— High Courts 
_ power of superiniendence—24 and 25, Vic, Ch, 104, section 
r5—Rules of High Court, rules 1, 4, 20-—Dectsion by 
three Judges or Full Court. i g 
A District Judge called upon certain persons to show 
cause why they should not be declared as touts, and after 
hearing them declared them touts and ordered them -to be 
excluded from the ae of Civil, Criminal and Revenue 
Courts, They applied in revision to High Court. Held, 
KARAMAT Husain, J.—Rule 4 of the High Court rules does 
not empower a Bench of two Judges to dispose of cases under ° 
section 36, Legal Practitioners Act, in revision, inasmuch as 
that power, under section 16 of the Charter Act, vests in the 
whole Court. A single Judge of High Court has no p ower 
to admit a revision from an order passed by a District Judge 
under section 36, Legal Practitioners Act. 





‘ 
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Aixman, J.—The Legal Practitioners Act confers on the 
High Court no right of interference by way of appeal or 
revision against an order passed under section 36, nor is an 
right of interference conferred by the Code of Civil or Crimi- 

Procedure. The High Court can interfere with such an 
order under the general power of superintendence conferred 
on it by section 15, 24 and 25 Victoria, Chapter 104, although 
that power is very limited. It cannot interfere to correct an 
error of fact or error of law. Tej Ram vy. Har Sukh, L L. R., 
1. ALL, 101 ; Mukammad Suleman x. Fatima, I. L. R, 9 AlL, 
104, referred to. 


Rule 20 of the Rules of Court did not apply to this case as 
it was not a charge against a legal practitioner nor was it a 
disciplinary case within the meaning of the rule and consequ- 
ently it was not necessary” that it should be tried by three 
Judges. 


The Court had an inherent power to delegate to one or more 
of its members the power to deal with applications asking 
the court to exercise its powers of superintendence and it was 
not necessary that such applications should be se oie of by 
the whole Court. That the Court had delegated the power 
to a Division Bench was clear from rules 1 (xiii) and 4. 


Ix THE MATTER OF KEDAR NATH bes m. 22 


Limitation—S/arting point of—Morleage by condltional sale— 
` Bye. bil-wata Siion ation for redemption within 7 years 

—Suti for redemption—Limitation—Starting point. 

In 1845 the plaintiffs executed a sale-deed in favour of the 
defendants who executed simultaneously an agreement to 
veconvey. 

The deed provided that at any time within 7 years (andar 
niad sat baras) when the vendors paid the vendee, the latter 
would reconvey. The present suit for redemption waa 
brought on 22nd January, 1907.’ The lower court held that 
the transaction amoun to a mortgage by way of condi- 
tional sale, and the suit was not barred as time ran from the 
expiry of 7 years after 1845 and not from the date of execu- 
tion. On appeal, Ae/d that time did not begin to run until 
after 7 years from the éxecution, as it was not obligatory 
upon the mortgagors to pay the money before then. 


Katka Prasan v. Buuryan DIN SA a 222 


Limitation Act (XV of 1877), sections 7, 9, 19. 


See Hindu Law—Father’s personal debt—Acknowledg- 


ment-—Son’s liability 378 


—_—-~-—---—-Bection 8—-/oint Hindu family .of— .. 
brothers—Discharge by one. “ ha 
The mother of the plaintiffs, who was appointed their 
certificated guardian in 1886, obtained permission to sell a 
portion of the minois’ property, and effected a sale on 28th 
April, 1886, contrary to the terms on which sale had been 
ä sanctioned 7 the District Judge. The present suit was 
brought by the minors for cancellation of the sale-deed and 
possession of the property. The suit was brought within 3 
years of the plaintiff No. 2’s attaining majority, but after 16 
years of plaintiff No. Ys attaining majority. The lower 
court dismissed the suit on the ground that plintiff No. 1's 
long silence amounted to givinga discharge by him to the 
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Limitation Act (XV of 1877)—{concld), 





defendant within the meaning of section 8 of the Limita- 
tion Act, and consequently the suit was barred. //e/d that 
all the plaintiff No. 1 did was to remain quite inactive and 
he could not give a valid discharge without the concurrence 
of plaintiff No. 2 within the meaning of section 8 of the 
Limitation Act. 


Ganea DAYAL v. Mani Ran... 





et ee section 14—Pre-emption 
suit instituled in Subordinate Judges Court—Plaint 
returned for presentation to the Munsif—Exclusion of 


lime—bona fide mistake. 


The plaintiffs instituted a sı it for pre-emption on the last 
day of limitation in the court of the Subordinate Judge. The 
plaint was adimitted but on an objection by the defendants 
it was returned for presentation to the proper court. The 
next day it was presented to the Munsif who admitted it 


and decreed the suit on the merits. The Subordinate Judge . 


on appeal dismissed the suit holding that the plaint had not 
been filed in the Subordinate Judge’s Court under a donafide 
mistake. Heid that the question of bonafides in this case 
was not a question of fact but was one of legal inference 
from facts and that it was manifest from the conduct 
of the parties that the mistake was dona fide, Section 14 
of the Limitation Act was applicable and the plaintiffs 
were entitled to exclusion of the time during which they had 
been prosecuting the proceedings in the Subordinate Judge's 
Court. Ave/d further that the suit instituted in the Subord- 
nate Judge's Court was a different proceeding from that 

in the suit instituted in the Munsifs Court, although the 
plaint filed in both the suits was the same. 


Japo Rar v. GANESH PRASAD 


e section 19—acknowledgment 
by managing partner authority to borrow. 


Where the manager of a firm has full power to borrow and 
repay money, it follows of necessity that hehas power to 
ek now ledic the debt by either immediately giving a pro- 
missory note, or subsequently, upon an justment of 
accounts or in any other way in the course of business, 
making dona fide admissions in writing. To require ex- 

ress authority from each one of the partners to acknowledge 
the debt would be placing a very narrow costruction on 
section 19, Limitation Act, 1877, aud would open the door 
to very serious fraud. 


Latta PRASHAD v. BABu PARSHAD aa eas 


a 


tne ~~~ section 20— Payment of 
interest as such—Appropriation by creditor of payment 
towards interest without specification by debtor does not 
save tintufation. ; 


Under section 20 of the Limitation Act the payment of 
interest will save limitation when the payment is made as 
auch, that is to say, that the debtor has paid the amount 
with the intention that it should be paid towards interest 
and there must be something to indicate that intention. 
The mere appropriation by the creditor of these payments to 
interest is not such an indication. 


a aaa ABDULLAH KHAN v. BANK Ixsrauarent Co, 
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Limitation Act (XV of 1877) (conid). 


~————~- section 20—Ziniwer sold—Part 
payimnent—Proceeds of sale applied in execution—No part 

payment under section 20, Act XV of 1877. 

In order that the provisions of section 20 of Indian Limita- 
tion Act, should apply in favour of the decree-holdera, it is 
necessary that the fact of part payment of the principal of a 
debt should appear in the hand-writing of the debtors. 
Where therefore, some timber was sold in execution, and the 
proceeds were applied to satisfy a decree partly, 4e/d that the 
payment was nota good payment within the meaning of 
section 20 of the Limitation Act. 

















Oupa Braarr PANDE v. MAHABIR SAHAI ‘ee ‘aa 
article 87. 

See Article 120 a sie wad ‘a 
article 62. 

See Article 120 vee Sai n 


a oe article 88—Current mutual account 

—Limitation. 

Where the dealings between the parties are such as to 
create independent obligations in favour of one party against 
the other the account between them isa mutual account. 
Ganesh v, Gyanu, I. L. R.,22 Bom, 606. followed. Article 
85 of Schedule IT to the Limitation Act, of 1877, applies to a 
ease of this nature giving rise to reciprocal demands and 
limitation begins to run from the close of the year in which 
the last item was enteredin the account. Bhawan Singh v, 
Tika Ram, [1896] A. W. N., 186, relied on. 


CnHirrar Mau v. Banani LAL ia oe 


article 89. 

See article 120 ses sg TA si 

article 120—Liadiiity of agent's 
sons and grandsons—~Cause of action—Principal and agent 

‘a — Accounts. 

Where an agent from time to time withdrew money from the 
chest of his principal’s estate and placed it in the chest of his 
own estate, doing so up to the day of his death, and there was 
no adjustment or settlement of accounts, Ae/d, in a suit brought 
after the agent’s death to recover money by the principal 
from the sons and grandsons of the agent, that the cause of 
action accrued after the death of the agent and the period 











of limitation was six years under article 120 of the Limita- - 


tion Act of 1877. Ina case like this the cause of action 

' would not acerue so soon as any particular sum of money 

was transferred from one estate to another, but the agent 

continued to hold the money as such under an obligation to 

render account when called upon and to pay any balance which 

_might be found to be due on taking account. The sons and 

grandsons of such agent on his death would become liable 

to pay any such balance on the ground of their pious ripen 

8 Articles 57, 62 and 89 of the Limitation Act do not apply 
to such a suit. 


‘Rao Giera Since v. RANI RAGHUBIR Kunwar one 
———— article 120—Appiication of—To 
suit based on acknowledgement by Hindu widow 

See Hindu Law, reversioners, rights of ses oe 
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Limitation Act (XV of 1877) (contd). i 
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articles 126, 149— Suit fo set 
aside sale of brit jajmani bahis— Ancestral moveable pro- 
perty——Suit not time barred. 


A suit to set aside a sale of bri? jajmani t ^% | purchased 
with ancestral funds, if otherwise maintainable would — be 
governed by article 126, of the second achedule to the Limita- 
tion Act, 1877, and not by article 149. Article 126 refers to 
both moveable and immoveable property belonging to a 
joint family. 

KISHAN Lau v., SHIB NARAIN 


article 134— Purchased for 


eaaa 





valuable consideration—Statutes of Limitation—Construct- . 


tion. 

Statutes of Limitation, like all other statutes, ought to 
receive such construction asthe language, in its plain mean- 
ing, imports. Luchmee Buksh Royv. Runjeet, 13 B. L. Re, 
(r. a.) 177, at p. 182, followed. 


The operation of article 134 of schedule II of the Indian 


Limitation Act (XV of 1877) is controlled by section 10 of 
the Act. 


The words “purchased fora valuable consideration ” in 
article 134 of the Indian Limitation Act mean that the 
ownership of the property sold has been absolutely trans- 
ferred from the vendor to the purchaser in consideration of 
a price paid or secured by the purchaser to the vendor. 

The lessee of a mofarrari patta or permanent lease is not 
a purchaser under article 134 of the Indian Limitation Act, 
under which thé purchaser must be the purchaser of an 
absolute title. Kally Dass Ahiri v. Monmohini Dassee, 
(1897) I. L. R., 24 Cal., 440 at p. 447, approved. 


- ÅBHIRAM GOSWAMI Monunt V, SHYAMA CHARAN NANDI... 


articie 138. 
See Civil Procedure Code, sections 244, 318, 319 


article 139. 
See Landlord and tenant, tenant on sufferance 











et rae ie eer article 139-—Swit by landlord 


Jor possession--Transfer of Property Act (IV of 1882), 


sections O67, 141, 116—Lease by mortgagee in Javour of 


wmortgagor—fixed pertod—Position of mortgagor after aeter- 
mination of lease—Lease when deterinined—Possession with 
assent of landlord. 


The predecessors of respondents made a usufructuary 
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mortgage in favour of the predecessors of appellant for five , 


years. The mortgagee executed a lease of the property in 
favour of the mortgagors for five years. Rent was paid to 
the mortgagees for 6 years but not after that. More than 
12 years after the expiry of the lease the present suit for 
possession of the property was instituted. “edd that the suit 
was barred by limitation, inasmuch as under article . 139 of 
the Limitation Act sucha suit should have been brought 
within 12 years of the determination of the lease. Hefd 
further that the lease determined on the expiration of 5 
years and a tenancy from year to year did not .come into 
existence as there was nothing to show that the landlord 
assented to the tenant’s continuing in possession. Prem 
Sukh v. Bhupia, I. L, R., 2 All, 517, distinguished. 


Hl AR 


® 
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Limitation Act (XV of 1877)—(conc/d, ). 
ffeid also that the mortgage was an usufructuary morta 
gage and no suit for sale could be brought upon it. The 


mere fact that it provided for redemption of property by 
payment of the principal did not make it a simple mortgage. 


“Kuunnt Lat v. MADAN MOHAN LaL bee oo. 239 


—- -—— article 141— Reversioners—Suit 
Jor IF more than 12 years after Hindu females death 
— Suit barred—Aduerse possession. 


Where upon the death of a Hindu his mother was recorded ` - 
-as heir and remained in possession of the property till her 
death on October 25, 1895, and on December 24, 1895, the 
gister of the last male owner's father and his own sister made 
_ an application to get their names entered and succeeded, Ae/d 
that the suit of reversioners,to the last male owner brought 
on December 23, 1907, was barred by time. 


NANAK v. SIBBA TA A ia sts 723 


ee article 179, Ex. 1—Decree- 
executed against minor judgment-debtors—- Declared inoper- 
alive—Saving of limitation against other judgmnent-debtors. 
A decree was passed against two minors under the guardi- 
anship of their mother who was a married woman and some 
persons who were majors, 1n 1904 and 1905 applications were 
made to execute the decree against the property of the minors 
only. The minors brought a suit for a declaration that as 
they had not been properly represented the decree could not 
be executed agaiust them. The suit was decreed and they 
were exemp The decree-holders then applied to execute 
_ the decres against the other judgment-debtors, but the appli- 
cation was made after three years of the date of the decree, 
Hela that in view of art. 179, Ex. 1, of the Limitation Act, 
although execution was taken out against the minors only, it 
took offoct against all the judgment-debtors and the applica- 
tions of 1904 and 1905 saved the operation of limitation 
against all the judgment-debtors. 
Latta PRASAD v. BURAS Kumar ve ww. 359 


——— (IX of 1908), section 20—-Appropriation by credi- 
tor 











of payment towards interest—Interest not paid as such 
ony paid, found by Court to be paid as interest 
A mortgage bond was executed in 1884. Under the terms 
of the bond any money paid was to be applied first in payment 
of interest and next in payment of principal. The debtor paid 
several sums from time to time from 1887 to 1899. A suit 
for sale was instituted in 1902 and decreed. The mortgaged 
property being insufficient to discharge the mortgage an 
application was filed by the decree-holder for a decree under 
section 90 of the Transfer of Property Act. eld that hav- 
ing regard to the terms of the bond and the finding of the-—. 
court that payments were appropriated on account of interest 
it might be safely assumed that payments were made on 
account of interest as such’ and that the application fora 
simple money decree was not barred eee Hanmani 
° Ma v. Ramba Bat, L L R, 3 Bom, 198; Narronji v. 
Mugnirum, I L R., 6 Bom., 103 ; Surju Prasdd v. Khwakhish 
Ali, I. L. R, 4 AIL, 512, distinguish 


Gori Natu SINGH v, HARDEO ÑINGH Sees vee 207 


we 
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Malicious prosecation. ` 
~ See Torts, Malicious prosecution ... a ww. 500 
Mandatory injunction. 
See nuisance Hee aie Sas .. 499 
Marrlage—£ fected by fraud, 
See Muhammadan Law—Marringe... ie. 2 wee 423 
Marz-ul-maut— Muhammadan Law. 
See relinquishment of dower ase sas we. 503 
Mesne profits. l i 
See Civil Procedure Code (Act XIV of 1882)—Sections 
911,212 ... se os j „327 
Misjoinder. 
See Civil Procedure Code, an ane ... 456 


Mortgage—Cia: One mortgagor paying the whole debi—Charege 
on the share of others. 


See Transfer of Property Act, sections 82 and 100 sa 67 


—_—— —__— Contr tbution—Suit for—One mortgagor paying more 
than his share. 


Where a Terier has been wholly satisfied a ee 
j the 


or who has’ arged more than his rateable share o 
debt is entitled to contribution from his co-mortgagors. /dn 
Hasan v Brijbhukhan Saran, I. I. BR, 26 AU, 407, (F. By, 
distinguished. Zòn Hasan v Ramdat, I. L. R, 12 All 110 
referred to. 
MUHAMMAD YAHYA v, RASHIDUDDIN : 2 


Decree for sale—Order absolute—Auction.sale pending 
appeal against decree—Modification of decree on appeal— 
Prior order directing auction-purchaser to be put in posses- ` 
ston—No appeal—£ fect of. , 

A decree for sale of mortgaged property was passed in 
1800, and pending an appeal against this decree an order 
absolute for sale was e in 1902, whereunder the property 
was sold in 1903, and purchased by the decree-holders, who 
were put into possession under an order of the 18th April 
1904. The appeal against the original decree was disposed 
of on the 27th January, 1904, when an order was made modi- 
fying the decree below and directing the judgment-debtors to 
pay the whole amount adjudged within six months, and, in 
case of default, directing the property to be sold. edd that 
no appeal having been brought against the order of April 18, 
1904, it could not be treated as null and void, and the ~ 
sion of the decree-holders, nuction-purchasers, uld not 
therefore be disturbed, the more so as the judgment-debtors 
had not offered to redeem. 


Ram GoLam Sano v. BARSATI SINGH P. O, ve ws «30 


Two decrees—Sale to realise the amount of both the 
decrees—Transfer of Property Act, (IV of 1882), section 99 
—Right of a decree-holder lo sell mortgaged property in 
execution of a simpie money decree. 


. The decree-holders held a mortgage decree as well as a 
ne money decree against the same judgment-debtors, An e 

application was made for the attachment and sale of the mort- 

gaged property in execution of the money decree and the pro- 

ty was duly attached but no order for sale was made. The 

“++ decree-holders then applied to sell the property in execution 

of the mortgaged decree which was a decree absolute for sale 





+ 
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Mortgage—{ contd. ) 
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Tana aaa 
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of the peed gh property. While these proceedings were 
pending and before the sale was held, the court was asked 
to sell the propery for the realization of the amounts of both 
the decrees. ə property was then sold and purchased by 
the appellant who was nota party to either of the decrees: 
aa judgment-debtors then applied to have the sale set 
aside. 


FYeid that there was nothing irregular in selling the pro- 
perty for. the amounts of the two decrees as the decree- 
olders had already instituted a suit unde section 67. 


BEHARI BHARTI v. BHAaWwWAN QIR sei dete 43 
Decree for money. l 
See Transfer of Property Act, section 90. 


Personal decree against a representative of the mort- 
gagor. ° 








See Transfer of PropertyAct, section 90 sed a 427 
Fresh advances. 

See redemption, clog on the equity of wa (Cag B04 
Minor judgment-debtors property. 

Seb Guardian and Wards Act, section 20 ... 491 





Redemption—Clog on equity of—Bond tacked on to 
mortvage-deed—Charge—Transfer of Property Aci (IV 
uf 1882), section 100. 

- In a suit for redemption of a prior usufructuary mortgage ~~ 
the mortgagee set up four other bonds which had to be 
redeem These bonds were described as bonds “tacked 
on to the mortgage-deed.” et were stamped as possessory - 

the full specification of the mortga- 

ged property as in a regular mortgage. eld that upon a 

true construction of the deeds in question a charge, within 

the meaning of section 100, Transfer of Property Act, had 


"been created and that they were not clogs on the equity of 
- redemption. 


BHIKHAM SINGH V. SHANKAR DAYAL. : 255 


Redemption—Clog on the equity of—Further advances 
on old security—-Stipulation to the effect that the later 
advance will be paid at redemption of earlier mortgape— 
Fresh lien, 


Where in a suit for redemption the mortgagee set up five 
other later bonds and claimed that before redemption of the 
original mortgage could be effected those bonds should also be 
Feil: the bonds being described as mashrut-ul-rehan 
wa gabs-ul-wasul moblighan, held that those documents 
‘purported to create fresh charges on the property and the 
- mortgagee was entitled to get the money due thereunder; ~= ~ - 
they not being clogs on the equity of redemption. 
A full discussion of all the authorities by ALSTON, J. 
Ranzit Kaan v, RAMDHAN Sinan --. 664 


Redemption of a prior mortgage by a olds Sa Sabre 
Subrogation to the rights of the morigagee—~Priority 
over subsequent morigagees. 


There is no difference in principle between the case of a 
subsequent mortgagee or purchaser of equity of redemption 
and "that of a co-mortgagor cee ban ea prior ride cite 
Where one of the co-mortgagors pays off the amount of prior 


a @ 
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Mortgage—(concld.) - ' l i 
mortgage, he is by such payment subrogated to the rights of 
the mortgagee and is entitled to priority over the subsequent 
mortgagees. Panchain Singh v. Ali Ahmad, I. L. RB, 4 All. 
68; Bhagwan Das v. Hardei, I. L. R., 26 All, 227, referred 
to. : 


Har Prasan v. RAGHUNANDAN PRASAD , a 

Right of vendee before pre-emption suit—How far. 
binding. 

See pre-emption right of substitution oie 
Purchaser of equity of redemption—Equities between him 

and puisne incumobrancer. 

See Transfer of Property Act, section 101 oe 

Breaking up of integrity—Inheritance by mortgagee o 
morigagor’s rights— 
See Transfer of Property Act, section 60... ee 


Subrogation—Money left with subsequent morigagee 
to pay two prior morigagees—Money not paid to both— 
Right of ee subrogation. 
Where a third incumbrancer paid off the first mortgage 
but did not pay off the n E which he had 
undertaken also to discharge, Ae/d in a suit by the second 
incumbrancer that the third mortgagee was not entitled by 
reason of. his discharging the first mortgage to claim to be 

‘ subrogated to the rights of such first mortgagee. 
Dauip Rai v. Brenaix Rar ssid Se bas 
—— x Usufructuary—Redemption—Time for payment—Ex- 


tension. - 
See Transfer of Property Act, section 93 


Zamindat property—Exproprietary rights 
See Agra Tenancy Act, section 7 ... ses sie 
Mukhtar—Power to bind the principal—Authority given to two 
or more. , 
See Document—Execution by attorney 


Muhammadan Law—Marriage—8unnis—Fraud—No consumma- 
tion—Dower— Liability of the husband to pay to the heirs 
of wife. 

Where a Mnhammadan woman at the time of her marriage 
was suffering from illness, which prevented consummation 
and subsequently resulted in her death, and the fact of her 
illness was concealed from the husband, his consent to the 
marriage is said to have been obtained by fraud. When 
consent to a marriage is obtained by fraud or force, such 
marriage is invalid unless ratified, and the husband is not 
liable to pay the dower of the deceased wife to her heirs. 

ABDUL Larie Kuan v. NIYAZ AHMAD KHAN ssi 

am. P reeni —Talab-i-mawasibat—-Talab-i- 

ishtishad— What words enough. 

Where in a suit for pre-emption under the Muhammadan 
Law the pre-emptor made the first demand in the words 
“nain shafi hun, mera hag hai’, also made the second 
demand repeating the same words in the presence of wit- 
nesses and asked the vendee to take money and on his refusal 
referred to his first demand and asked the witnesses to attest 
the refusal. Æ eld that all the requirements of the law had 
been complied with and the claim was good. Mubarak 
tlusain v. Kanis Bano, A. W. N., 1904, 201, referred to. 


THSAN-UL-ItAQ v. KALLAN eee re eae 
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l Muhammadan Law (contd). - 


a Pre-emption—Shafi khalit. 
See Pre-emption ia ee 








See Pre-emption ee ace 
Sajjadah nashin. 
See Civil Procedure Code, 1882, section 539 ... ah 
zm Relinguishmeni of dower—Marz-ul-mau 
or death sickness. 
Plaintiff sued to recover his share of the dower debt due 
to his deceased sister who was the wife of the defendant. 


‘The defence was that she had executed a deed of relinquish- 


ment abandoning her claim to dower. Plaintiffs case was 


- that she was suffering from Marg-ul-maut at the date of 
- the relinquishment. //e/d that in a case where a deed is 
- attacked as having been executed by the executant while 


4 


suffering from ‘death illness’—Mars-u/-maui—The true teat 
is whether the deed of gift was executed by the executant 


-under apprehension of death. The question, however, is 


. essentially one of fact. Fatima Bibi v. Sheikh AAmad 


Manictpalities Act—(Local No. I of 1900), section 183—/s:17s- 


Baksh, L. R, 35 L A, 67, referred to. 


MounamMMAD Masuup Hasan Kuan v. MUHAMMAD ANWAR 
Husain KHAN i 


Sunnis—Wakf providing for celebration of 


birth of Ali Murtaza and expenses of the Muharram and 


the death anniversaries of dead persons and repairs of 

Immambara-—Wakf not tllusory—Object valid. 

Where a Muhammadan lady belonging to the Sunni sect 
executed a wak/nama of all her property and provided that 
a sum of Ra 1,000 in all should be applied in specified sums 
towards the following viz., the celebration of the 
birth of Ali Murtaza, the expenses of keeping fugias in the 
month of Muharram, the death anniversaries of dead persons 
and the expenses for repairs of the Imambara included in 
the deed, and declared that the property had been dedicated 
to God and charitable and religious purposes: /ve/d that the 
wak/nama was not illusory and there was an intention of 


‘creating a substantial wakf for oe and charitable pur- 


poses and the objects of it were v 
Braasan v. KALB Husain 


eee ace 


diction of Civil Courts. 


A Municipal Board granted permission to Z for building a 
temple. The District Magistrate acting under section 183 
of the Municipalities Act ER Act—No. 1 of 1900] made 
an order cancelling the permission given by the Municipal 
Board and the Local Government earnet this order of 
the District Magistrate. B brought a suit for a declaration 
that he had a right to build the temple. 

ffeld that the suit was not maintainable; Ae/d further, 
that the Civil Court had no power to disturb the order of 
the District cael tole who acted within his jurisdiction and 
whose order been duly confirmed by the Local Govern- 


ment. 
Abdul Asiz v. Municipal Board of Pilibhit, [1906]2 A, L. 
J., 222, applied. ; 
Bouaxt Das v. THE SECRETARY or Stars FOR Ixpia IN 
Covnorn ore bd ad 


wan ety 
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Municipalities Act (Local No. I of 1900)—(conzia). 


nme —~—sections 55 (cj. 168— 
Acts on private drain not punishable. 














The Municipalities Act is a Local Act of a highly aiil ; 


nature and one which touches the private rights of indivi- 
duals. 1t has therefore to be most carefully construed and if 
the intention of the framers of the Act was to include an act 
done upon private property which might result in some 


where the physical obstruction took place, it should have 


been provided for in a more particular language than has 


been done in section 168. ere, therefore, certain persons 
were convicted of having without permission from the Muni- 


obstruction of public property at some distance fromthe place - 
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cipality obstructed a drain found to be their private p: operty, - 


held that the conviction was bad. 
Dassu v. Kina-EMPEROR oh ve aba 


Mutaal Accounts. 


See Limitation Act, Art, 85 see sis ga 
Nazrana—Paid for lease of exproprietary rights 

See Exproprietary rights ay 
Necessaries— Sale by a minor for. 

‘ See Contract Act, section 11, et aed 


Negotiable Instruments Act (XXVI of 1881), section 80—Colla- 
terval agreement as to payment of inlerest —Ouerriding the 
provisions of statute. 

No agreement of parties not embodied in a negotiable 

i instrument can override the provisions of section 80 of the 

g Negotiable Instruments Act. erein a promissory note 
no mention was made as to the rato of interest but there was 

a collateral agreement for the payment of interest at 4 per 

cent. per mensem, Ae/d that only 6 per cent. per annum 

should be allowed. 
Basanti Brat v. Sueo MANGAL PARSHAD A 


Non Joinder— Plea of— Watver. 
See Civil Procedure Code, 1882, section 34... 
Nulsance— Private action in respect of—NDamage tn common with 
others—No special danage—Mandatory injunction~——Suit 
Jor—Maintainability of. 


A private action ea be maintained in respect of a 
public nuisance save Se Pati who suffers particular da- 
er 


mage beyond what is su by him in common with all 
other persons affected by the nuisance, ; 
Buawan Swan v. NAROTTAM SINGH Jai 
N, W. P. Land Revenue Act (XIX of nea section 1. 
See Evidence Act, section 35 oe 


Oaths Act (1X of 1873), sections 9, 1 1—Defendani tiine oath 
proposed by plaintif—Oath conclusive— Swearing with Gan- 
ges water in hand. 


The plaintiff in a suit stated that if the defendant swore 
on his honour with Ganges water in his hand, he would ac- 
cept his statement. The defendant swore with Ganges. water 
in his hand that the claim was false inasmuch as the amount 
due to the plaintiff had been set off against a larger sum due 
to the defendant. e/d that the suit must be di , the 
defendant having sworn in the manner prescribed. Held 
further that swearing with Gangaja/ in hand was a suffici- 
ent compliance with the mode prescribed by the Soa 


Cunepi LAL Y. Jwaua PRASAD ss. poe ii 
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Occupancy Holding— Aight to a share—Declaration.. 


See Agra Tenancy Act, section 32 ... 


Oudh Estates Act (1 of 1869)—Jmpartible estale—Partible estale— 


~ 


rule of succession— Family custom— Daughters succession 
posiponed—Admissibility of evidence. i 


There is nothing in the mere fact of partibility to “make 
evidence of a family custom excluding or postponing daugh- 
ters succession to collaterals in impartible estates necessarily 


inapplicable to partible estates. 


Declarations made by Kanungos, entries made in the village 
records by the officer charged by Government with that duty, 
and answers given to official inquiries made under Government 
direction are evidence prima facie admissible as purportin 

,to be made by the proper officer in performance of a specia 
duty and, presumably, witlr due regard to the rules laid 


‘ down for his guidance. 


Under Act I of 1869, the “ ordinary law” regulating the 
succession to estates embraces any “ family custom.” 


- PABBATI Kunwar v, Rant CHANDARPAL KUNWAR, P. C, 


Oudh Land Revenue Act (XYII of 1876), sections 74, 219— 


wh 


- 


Le 


~% 


s 


Partition—jurisdiciion of Civil and Revenue Courts— 
Estoppel—Tithle—Mutation of names—Revenue records. 
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343 


769 


Mutation of names, in the revenue records, by itself con- ` 


fers no proprietary title. 
Where a Revenue Court carrying out partition proceedings 
under the Oudh Land Revenue Act, gives effect to an 


> application that the share under partition should be divided 


according to possession, and holds no enquiry under section 
74 of the Act, the question is left to be and may be subse- 
quently decided by the Civil Court. And if the shares of 
no-pergons other than the parties to the civil suit are affect- 
‘ed by the partition order, the plaintilf is not estopped from 


’ claiming a portion of the share allotted to the defendant 


+ 


by that. order. 
JOTE SINGH V. CHOKHEY SINGH, P. C. sog pas 


- Parcel—Order fo send —bona fides of sender. 


te 


See Post Office Act, section 64 ie 


AP artitlon—-Reguisiies of. 


? 


a t 


" 


< See Hindu Law, Partition .... 
See Hindu Law, Dayabhaga To nis 


.. See Land Revenue Act, section 233 (k.)... 


Partnérship—Dissolution—A ccounts—Loan— Duty of court. 


It is a part of the duty of the court in the course of a suit 


for dissolution of partnership, in which a receiver has been ` 


‘appointed, to discharge the debts and liabilties of the 
firm, and the mere fact that the court does not adjudicate on 


® the claim ofthe creditor until after the expirdtion of more 


than three ‘years, does not render the claim a bad claim 


court. >» ` 


l e agun the assets of a firm which is being administered by 
- -+ the 


a Lanta’ Parsad v. BABU PARSHAD ` ias ses 


PE 
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Penal Code Act (XLV of 1860), section 173— Refusing to accept 
acilation. 
See Land Revenue Act, 1901, section 147 date 777 
Saar section 182— Action under. 
See Criminal Procedure Code, section 195 (1) oe 236 





———_~—— -— section 302—Dhatura poisoning 
—Large quantity—Intention not to kill—E fect of death. 


Where a man gives Datura to another in sucha large 1 
quantity as to result in his death within 3 or 4 hours, although 
he may not have had any intention to kill, he must be held 
to have known that his act in giving + dangerous substance 
in such a quantity was likely to cause death. : 
GULALI v, KING-EMPEROR m 2 "i wee 129 
—, section 304A— Administering 
poison believing itto bea charm—Rash and Neghgent 
Aci— Liability for. 
Where the accused received a powder from an enemy of 
her relative, took no precaution to ascertain whether it was 
noxious and mixed it with his food believing that by doing 
so she‘would become rich, 4e/d that her conduct was wanting 
in that prudence and circumspection which every- human 
being is supposed to exercise, and as by her rash and thought- 
leas act she caused death, she was guilty of an offence under 
section 304 A, Indian Penal Code. Emperor v. Nagawa, 4 
Bom., L-R, 425, distinguished. Queen-Empress x. Bhakhan, 
1887, P. R., Cr., J., 60, followed. 
JAMNA v, KING-EMPEROR f .. 2037 


section 211—Fulse charge—jur- 

isdiciton of Magistsate—Commutinent to Court of Sessions, 

Where the offence consists in the giving of false infor- 
wation to the police and the case does not go further than a 
police enquiry the offence falls within the tirst paragraph of 
section 211 Indian Penal Code. Where the Magistrate 
commits the accused for trial to the Court of Segsions only on 
the ground that the offence charged falls within the second 
paragraph of that section, and does not say that the fine or 
sentence which he can impose will not be adequate to meet 
the ends of Justice, the commutment is bad in law. 


Kina-EMPEROR V. J AGMOHAN Ki NeR <.. 989 
me aiemmat ection 307. 

See Criminal Procedure Codo, section 235 Ai 697 
sections 361, 363—Kidnapp- 
ing— Motive—Punishment, 


Fora conviction under section 363, Indian Penal Code, it 
was sufficient to prove that tho minor was taken away from 
the custody of a lawful guardian without his consent. Motive 
had nothing to say to the offence of kidnapping (sec. 361, I. 
P. C.) though it might have much to say to the punishment, 
Consent given by the guardian after the commission of the 
offence would not cure it. 


QANESH v. King-Emprnon we oe es $82 
section 499— Dejamation—, 
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Good faith. 
‘Where the accused published a circular purporting to say 


that at a panchayat held at a certain place it was resolved 
that the complainant who had been to England was not tò be 


z- 
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Penal Code Act (XLY of 1860),—(co2ld.) 


taken into caste and that those of their community, -who 

associated with him could be taken into the caste only on 

their undergoing a penance and on consenting to give up all 
~ connection with the complainant, and where it was foun 
that no ata yal was actually held and the publication was 
not made in good faith, Aek? that the accused were rightly 
convicted of the offence of defamation. The publication of 


; the circular lowered the character of the complainant in 


respect of his caste as it represented the complainant to be 
one whom to associate with, would entail ex-comnunication 
on the members of his brotherhood associating with him. 


MAKUND RAM v. KING- EMPEROR wat. i si 


Pensions Act (XXIII of 1871), section 11. 
See Civil Procedure Code, section 266 (¢) 


Pleadings—Praciice— Plea of coercion and public policy to avoid sale- 


deed—Neither raised by pleadings nor in ihe ounds o 
appeal— Whether entertainable. i 4 


~w 


= - Held that an appellate court ought not to decide a case on 

. a plea thata deed was void as it was obtained to hush up 

crime and was therefore, against public policy where such & 

plea was not raised by the pleadings or in the grounds of 
appeal to that court. 


BHAGWANTI V. J AGARNATH sas ae sien 
Possession —Order directing to be put into No appeal—E feet of. 
See mortgage, auction sale pending appeal l 
Police Officer— Report by— Whether a complaint. 
See Criminal Procedure Code, section 195 (1) <3 


Political Pension 
See Civil Procedure Code, section 266 ( ae ose 
` Post Office Act (Y1 of 1898), section 64—Order to send a parcel 
by value payable post insured—vona fides of sender—Rule 
133. 
G. ordered the accussd to send her a parcel of clothes 
insured for a certain amount, The accused sent the parcel 
. by Value Payable post uninsured and ‘certified that it was 
sent in execution of a bona Ale order. The Magistrate 
convicted him under,the Post Ollice Act under section 64— 
rule 133, Aid that the Jona fide order contemplated by 
rule 133 is an order to send, without regard to the manner 
of sending, and that the accused could not be convicted under 
section 64 of the Post Office Act. 
Guutam RABBANI v- King-ExPeRor see eos 
Practice, section 5 66—Civil Procedure Code—Issue referred —Sutt 
dismissed after findings received —Procedure. 
having expressed the 
opinion that the mortgagee Was entitled to the interest for 
the period of his dispossession 
e the length of that period to the 
determination, and subsequently 


that the course AER was justi ; 
not, the whole case being before the High Court, the respon- 


dents were entitled to support the judgment on the ground 
of acquiescence. 
JHUNEU SINGH V. CHATKAN SINGH ns ils 
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Pre-em ption— A ereement ina partition sutt—Right of suit—Right 


to transfer— Relinguishinent. 


Held that an agreement embodied in a compromise decree 
passed in a partition suit relating to some joint family pro- 
perty whereby a right to transfer to any one whom the trans- 

eror liked was mont 
a relinquishment of the right of pre-emption. 
Ramsi-Man v. CHAUDHRI Raw Sarup 


Cause of action—Vendee stranger at date of sale— 
Subsequent acquisition of share by vendee. 


In a suit for pre-emption the crucial date for a pre-emptor 
to-succeed is the date ofthe institution of the suit and that if 
he is able at that time to fulfil the conditiong necessary to en- 
title him to a decree, a decree ought to be made in his favour, 
Hence, where a suit for pre-emption was dismissed for defici- 
ency of court-fees in both the courts below, which decree was 
subsequently reversed by the High Court andthe case re- 


‘manded, and the vendee in the mzantime acquired the status 


of a co-sharer, Aelad that the suit could not be dismissed, the 

re-emptor having been entitled to a decree at the date of the 
Institutionof the suit. Æe/d further, that even if the date 
of decree belooked to, that date must be when the decree 
ought to have been made in the plaintiffs favour and not 
a later date. 


RosHan Sixena v. Banu LAL Said 


c Easement right of—Muhanmadan Law—Shafi 


Khalit. 

By the term Shafi-Kfali?t, according to the Hidaya, is 
understood a partner in the immunities and appendages of 
the property such as a right to water and roads. 


In a suit for pre-emption it was found that the house of thee 
re-emptor discharged water on the property sold, and this 
latter and the house of the vendee discharged water on a 
lane intervening between the houses and the property sold. 
7eld that both the pre-emptor and the vendee were sharera 
in the immunities and appendages, and therefore one had no 
preference over the other. 
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Practice.—{concla.) , i À 
~— Appeal to Privy Council, 
* See Civil Procedure Code of 1908, sections, 2, 109 786 
See Succession Certificate Act, section 1 ves: ATL 
Suit against two defendants—Decree against one- -Appeal 
by the defendant made liable—No appeal against the other 
defendani~Appellate court's finding against the defendant 
against whom the suit was dismissed. ` 
Plaintiff Brought a suit to recover money against 4’and 
K. The firat court held that 4 was liable. 4 appealed 
against that decree only against the plaintiff and did not 
implead X. The lower appellate court held that £ was not 
liable but that Æ was. He/d that in spite of this finding no 
decree could be passed against A’ the decree of the first court 
dismissing the suit against him having become final. 
Nizaat UDDIN w. ABDUL Aziz as 643 
Unwilling co-sharers joined as defendants—Mispoinder, 
See Civil Procedure Code, section 34 541° 


erred upon a member, did not amount to 


687 
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maintain a suit—Co-sharer joining an heir of another 
co-sharer—E fect of. 


Held, per curiam. The object of pre-emption is to exclude 
from the co-parcenary body a person who does not belong to 
that body and is entirely outside and, in that sense, a stranger 
to that body. Where, therefore, a co-aharer died, before 
instituting a suit, and his grandson 4, who succeeded him in 
the co-parcenary, joined: W another co-sharer, in instituting 
& suit, held that A was not a stranger to the co-parcenary 
body and did not lose his right of pre-emption against the 
purchaser. Bhawani .Prasad'v. Dumru, L L. 5 Al, 
197 ; Chotu v. Husain Bakhsh, [1893] A. W. N., 25 ; BAupal 
Singh v. Mohan Singh, L L. R,.10 AIL, 324; Fida Ali. 
Musafar Ali, I. L. R, 5 All., 65; referred to and discussed. 


Held RionaRns and TUDBALL JJ., (BANBRIT, J., dissenting ), 
that under the Muhammadan Law of pre-emption, the rule 
that the right of pre-emption dies with the person does not 
apply to cases of Customary Law. In the'latter cases an heir 
who inherits has a right to.pre-empt the sale. which took 
place before the estate vested in him. The case of Sheo 
Narain v. Hira, I. L RB, 7 All, 535 (F. B.) was only an 
authority for the rule thata person purchasing a share- 
holder's interésts subsequently to another sale, could not 
enforce pre-emption as his vendor might have done. Doubt 
expressed as to the correctness of the case. 


BANERI, J.—The rule of pre-emption is a rule of substitu- 
tion. The person to be substituted must. bea person to 
whom at the time of sale the property could have been offered. 
Where therefore a co-sharer died before instituting a suit 
for pre-emption and his grandson succeeded him, Selt the 

ranflson was not entitled to maintain a suit for pre-emption. 

he principle which applies to the case of a purchaser 
equally applies toa case of devolution of interest by inheri- 
tance, Sheo Narain v. Hira, I. L. R. 7 AlL, 5385 F. B. 
followed. o> 


WAJIDALI v7, SHABAN, F. B. ons hi 


Right of plaintiff to decree—Wajib-ul-arz embodying 
contract—Period of settlement, expiry of, after sale and 
institution of suit but before decree. 


The plaintiff sued for pre-emption on the basis of a wajib- 
wl-ars.which was a record of contract. The suit was defen- 
ded and during the pendency of the suit the period of 
settlement and with it the céntract came toan end. Ae/d 
that the plaintiffs position was not changed and his right 
at the time of the decree being exactly the same right as he 
had at the time of the institution of the suit, he was entitled 
toa decree. Janki Prasad v, Ishar Das, 1, L. R, 21 All, 


toss 


PAGE. 
Preemption. —( conta.) , yo 
The Muhammadan Law does not prescribe any period’ 
which would give a perso: the right to enjoy an immunity ` 
such as that of discharging water or a right of way. 
The rule applicable is that of justice, equity and good 
conscience, E 
BALDEO v. BADRI NATH es bes s 890 
——-——— Joinder of parties—Whether.a vendor a necessary 
. pariy.. 
_.. See Civil Procedure Code, 1882, section 44 ve. 926- 
oe Object. of —Devolution of interest—Right of heir to 
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Pro-emption.—{ contd.) 


E 





———Muhammadan Law-—House connected by public 





374; Kam Gopal v. Piart Lai, I. L. Rọ, 21 All, 441, 
distinguished. 


GopaL Prasan v, BADAL SINGH 


Right of—Right of heirs to maintain suit. 
See pre-emption, object of is 


eon 


road, 

Certain zamindari property and two houses were sold. 
Plaintiff sued only to pre-empt the zamindari property. 
Defendant pleaded that plaintiff was entitled to pre-empt 
one house and his suit must be dismissed in namuch as he had 
not claimed pre-emption in respect of the said house. Both 
the vendor and the pre-emptor were co-sharers in the village, 
and the house in question was situate in the village and was 
connected with the house of the pre-emptor by a public 
thoroughfare, Held that no right of pre-emption arose as 
without going into the question as to the rights of the zamin- 
dars in the soil of the land, it was clear that neither the 
vendor nor the pre-emptor had any right to close the road or 
to place any obstacle thereon. 


MIRZUNNISSA v. Fayaz Husain... PAN MA 


Partition of village—Divided into several mahats— 
Right of pre-emption given to co-shasers in the village~— 
Right among co-sharers of thoks. 


The wajié-u/-ars of a village gave a right of pre-emption 
to shareholders in a patti, then to those in a mahal and 
lastly, to those in the village. The village was divided into 
several /4sks. One of the thoks, vis. Jaracli was subse- 
quently sub-divided into several wzaads and under the new 
arrangement the ¢shoks were done away with. A share was 
sold in the “40s so sub-divided and was purchased by a 
co-sharer in one of the old Moks. A co-sharer in one of 
mahals of Jaraoli sued for pre-emption. A’e/d that the vendee 
being a co-sharer in the village the plaintiff had no prefer- 
ential right of pre-emption inasmuch as the old pases and 
thoks had been done away with. Dalganjan Singh v. Kalka 
Singh, I. L. R, 22 All, 1., distinguished. 


DARIA v, HARKHIAL ... ; 


Wajib-ul-arz—-Zrer AEH RE a partition—No 
new wajih-ul-arz framed—Malikan deb. - 


The determination of an alleged right to pre-emption must 
depend upon the particular circumstances of each case and 
the evidence adduced in support of the pre-emptive right. 


A village was sub-divided by perfect partition into several 
mahails, but no new waftd-ul-arzg waa prepared. The wajib- 
ul-ars framed before partition was headed “rights of co-sh- 
arers infer se” and gave the right of pre-emption (1) to 
co-sharers in the £Aafa (2) to the proprietors of the parii and 
(8) to the proprietors of the village (malikan deh). Plaintiff 
was co-sharer in a different makal to that in which the vendor 
was aco-sharer. Meld that the heading of the wajzd-usl-arz 
limited the meaning of the expression maltkhan deh to co- 
sharers who had a comnion bond with the vendor, and as the 
plaintitf was not a co-sharer in the same saha/ with the 


vendor, she had no right of pre-emption, 
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Pre-emption.—( contd.) - 

Janki ¥. Ram Partap Singh, L L R, 28 AlL, 286; 

Sardar Singh v. Ijag Husain, 1. L. R., 28 All, 614 ; Gobind 

Ram x. Masih-ul-lah, I. Ik R, 39 All 295, distinguished. 

Dalganjan Singh v. Kalka Singh I. L. R82 All, 1, 


LA 


followed. l 
SAHIB Avi v. FATIMA. BIBI i wae .». 958 
——- Wajib-ul-arz—Consiruction—Contract-——Custoit. 


In 1862 the co-sharers of a village filed an agreement 
which was to take effect ‘/a miad bandobas? and which 
contained a record of a right of pre-emption ; but at a subse- 

~“ quent settlement the right of pre-emption was recored asa 
prevailing custom. Zeid that the subsequent wajib-ul-arz 
should be read together with the former and that the record 
of the right of pre-emption should be taken asa record of 
contract. 


Kespo Rau v. AJUDHIA NATH 9 


Wajib-ul-arz——Custom or contract—Interpretation of do- 
cument—Exchange— Variation in terms of wajib-ul-arz. 
The right of pre-emption arises in respect of an exchange. 

Where there has been a variation in the terms of the wayi- 
ul-arges prepared respectively at two settlements, and the 
previous wajib-ul-arg recorded.a custom, Ae/d that the varia- 
tion in the terms of the later waj/b-u/-arz did not necessarily 

` affect the custom. Gulab Singh v, Jag Ram, [1908]3 A: L 
J. R., 646, distinguished. 


- DARYAO SINGH V. JAHAN SINGH 


Wajib-ul-arz—Construction—Custom or contraci— 
Silence as to rightof pre-emption in wajib-ul-arz of last 
settlement— Duties of settlement officers when preparing 
record of rights. 

Where, in a suit for pre-emption, the waytd-ui-arsz of 1833 
made no mention of the right and the subsequent waj/-se/- 
ars of 1863 referred to the right of pre-emption in the follow- 
ing terms: “ In future every one would be entitled to trans- 
fer etc.” but the wayib-u/-arz prepared at the settlement of 
1890 was silent as to any right of pre-emption existing in the - 
village, 4e/d that the record of 1863 was one of custom and 
that the silence of the record of rights of the latest settlement 
in respect to pre-emption was not a silence from which any 
inference opposed to the existence of the right of pre-emption 
could be drawn, inasmuch as the rules framed for the settle- 
ment of the district under section 257 of Act XIX of 1873 
did not require the Settlement Officer to put on-record any 
custom of pre-emption. Tota v. Sheo Narain E. A. F. O. 
No. 135 of 1898, decided on June 15; 1899, overruled. 


PLARNAND V. KALLU 2: s e. 779 


Wajib-ul-arz—Znterpretation of document—Inconsistent 
clause to be rejected. 


Where in the case of saleor mortgage the way1b-ul-arg of a 
village conferred a right of oe in the following 
order : (1) a co-sharer in the village (sżarik dehi), (2) hissadar 

e pun degree by degree, and (3) Arssadar in the village degree 

y degree, Želd that the first clause was inconsistent with the 
tsvo next clauses and should be rejected, the intention being 
to give a right of pre-emption to persons coming under the 
second and third clauses in the order mentioned.  . 


KUAR La Sınan v. Kvuar Karan SINGH a ; 652 
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Pre-emption.—{concid,) 

Wajib-ul-arz—Partition—No new Wajib-ul-arz— 

Custom or contract—Interpretation of document. 








Where, in a suit for pre-emption, the qwayid-ul-arsz of the 
settlement of 1863 contained the provisions as to pre-emption 
in the words “for the future if any KAewatdar wishes to sell 
or mortgage ¢/c.” and the wajib-ul-arg of the settlement of 
1890 contained the clause ‘‘ whatever customs exist in the 
village they are to be found entered in the w«/1d-ul-arg 
prepared at the last settlement,” there being no new wajib- 
ui-ars framed upon partition of the village in 1896 subse- 
quently to the second settlement, Ae/d that the provisions 
made at the first settlement in regard to pre-emption was 
the recital of a contract, and the significant silence ofthe latest 
wajib-ul-ars in regard to any right of pre-emption showed 
that the co-sharers did not wisk to keep up the contract. 


Tota v. Sano NARAIN A , . 715 


Right of subsitiution-—Vendee's right to mortgage for sale 
consideration—Lenforcemcnt of mortgace—Pre-emptor's 
right to take property as it stood at the date of sale. 


A purchased certain property and mortgaged a portion of 
it tothe vendor. A instituted a suit for pre-emption making 
vendor and vendee parties and paid the whole of the pre- 
emption money which was taken away by ‘the vendee. In 
a suit for sale upon the mortgage held that the mortgage | 
could not be enforced as the, mortgagor’s right to the pro- 
perty was subject to the pre-emptor’s right of pre-emption. 

Held further that the right of pre-emption is not a right 
of re-purchase, but a right to be substituted for the vendee as 
he atood at the date of sale. Gobind Dayal v, Inayat Ullah, I. 
L R, 7 AlL, 775, referred to. Zed also that the vendee’s 
right as a purchaser is subject to the pre-emptor’s right of 
pre-emption and that the vendee cannot defeat the pre- 
emptive right by subsequently mortgaging the property,-so 
as to force him to take the prope ty subject to the mortgage. 
Serà Maly. Hukam Singh, I. L. R., 20 AlL, 100 ; Marain v. i 
Parbat Singh, I. L. R., 23 AIL, 247 and Deo Dut v. Ram 
Autar, I. L. R, 8 ALN., 502, distinguished. 


KamTA PRASAD vy Mowan BHAGAT ses --. 966 
Presumption. 
See Agra Tenancy Act, section 201 
Principal and Agent— Son's liability. 
See Limitation Act, 1877, Art. 120... es ... 667 
Probate and Administration Act (V of 1881) —Cancellation of 
: bond—Power of court. 
The Probate and Administration Act confers no power 
non the District Judge or the High Court to cancel a surety ` 
n 
Kanpaia LAL v. MARKI T jis sa A19 


Profits a prendre. 
See Agra Tenancy Act, section 4 ... “es ve 
Provincial Small Cause Courts Act (IX of 1887), section 52 
—Revision—Power of High Court to interfere. 


A decree holder is not to be deprived of the fruits of his 
decree unless an express provision of law debars him ; and © 





———————— 
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Provincial Small Cause Courts Act (IX of 1887),—(coxcld.) 
substantial justice calls for itthe High Court, acting under 


Act IX of 1887, section 25 may interfere in his favour al- 
though the question is one of limitation. i 


JAMNA DUT v. BISHNATA Siven ... ae . 9H 
Public road— Pre-empition. 

See pre-emption se sh ak «. 539 
Public thoroughfare—Aighi to maintain an action for nuisance. 

See nuisance Sid saa C aN ... 499 
Redemption. 


See mortgage ai see TF 


Registration Act (III of 1877), sections 21, 22,76-—Re/usal to 
register-—— Suit to ee registration—“ Sufficient to iden- 
tify the same”—Jaidad— Scope of section 21—Letter relating 
io tmmoveable property. 

The provisions of section 21, Registration Act, are positive 
and imperative, and not merely directory. 

The object of registering a document is to give notice to the 
world that a document has been executed and is in force. 
The object of the statute would be to.a great extent nullified 
and innocent persons would be exposed to great hardship and 
loss if the words would be treated as purely directory. 


Hence, where a letter purported to transfer immoveable 
property and was ee as a non-testamentary document 
for registration which was refused on the ground that it 
contained no description of the property “sufficient to 
identify the same,” Ae/d that the ref was under the cir- 
cumstances proper. 








Matty SAYID MAHMUD v. MAHAMMAD ZUBAIR vee: O27 
ine eters Refusal to register. 
See Registration Act, sections 21, 22 sas vee 627 
Regulation (VII of 1827), section 9. 
See Evidence Act, section 35 bags Ue ieee -L97 
Relinquishment of dower. 
See Muhammadan Law aa ve ... 503 
a  — Dispossession of —Landlord after. 
See Landlord and tenant t 713 





- Righi of pre-emption 
See pre-emption eee af ae oes 
. Ras. judicata—Applicadblity of the rule of—Competence of the court 
of first instance regulates tts application— Commencement 
of litigation not material for operation of rule. - i 
The rule of res judicata, 30 far as it relates to the 
reterial’ of an issue, refers not to the date of commencement 
of the litigation but to the date when the Judge is called'upon ` 
to decide the issue. Balkishan v. Kishan Lal, L L. R, 14 
All, 148, followed. It is the competency of the court of 
first instance to entertain the former as well as the 
e subsequent suit that regulates the application of the rule 
of res judicata. Where therefore, a lessor brought a suit 
against his lessee for recovery of rent in respect of a period 
during which the lessee was out of possestion, and the lessee 
subsequently brought a suit for compensation in respect 


143 
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of the same period, the suit of the lessee being decreed, He/d 
that the decree in the latter's suit, having become final, opera- 
ted as res judicata, irrespective of the facts that the suit was 
sale bi in date and that the appeal in the one lay to the 


Civil Court and in the latter to the Commissioner. 


Bent Manso v. INDAR Sanal bia ase oP 
—— m Decision by Revente Courtin a suit for resumption— 


Second suit for declaration of tille— Wrong admission in 
plaint that certain persons were parties to a previous diti- 


gation not binding upon plaintiffs. 


Held that in a matter which fell within Chapter X of the 
Tenancy Act the decision of a Revenue Court was no bar to 
a suit Jel sere) brought in a Civil Court on title, the 

o 


provisions 


sections 199 and 201 of the Tenancy Act having 


no application to a suit against a wuwafidar. Held also that 
where there was nothing on the record of previous suit to 
show that certain Yeeeah were parties to that suit either 


directly or by leg 


implication, a mis-statement in the 


plaint, in a suit subsequently brought by those persons, 


that they were parties to the previous suit, was not binding 


on them. f 


Bacucur LAL v. Munasmasan Masip-ULLAH KHAN 


See Agra Tenancy Act, section 199 eas 
Orders of Assistant Collector, second class, 





See Agra Tenancy Act, section 199 ses 
Reversioners— Suit dy. 

See Hindu Law—Alienation by widow see 
Revision. 

See acquittal ae Se 


See Civil Procedure Code, 1882, section 626 ... 


See Criminal Procedure Code, section 435 
Ex parte decree. 
See Rules of 4th of April dies 





See Legal Practitioners Act, section 36 eee 
Order of Revenue Court. i 
See Agra Tenancy Act, sections 167, 177 sos 
Revlew—appiication for second appeal. 
See Civil Procedure Code 1908, sections 14, 151 





Rules of High’court—Rules 1, 4 and 20—//igh Courts power of 


superintendence. 
See Legal Practitioners Act, section 36 ons 





sections 100, 108, 888. Rules of qi 


April, 189¢—Rule #8S—High Courts Power in Revision— 


Service of sumions—Ex parte decree. 


A summons was served personally upon the defen 
who was a Railway servant. He endorsedion it that he 


out 


cou 


not accept it unless it was served through his officer and 
returned it to the peon. The court however proceeded with 
the suit and passed an er parte decree. The application to 
set it aside was dismissed. Ae/d that the High Court could 


91 


22 
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Rules of High court,— (concid.) 


interfere with the order in revision. Ae/d further that the 
rule passed by the High Court that summons on Railway 
servants should be served through their officers had the force 
of law and the service on the defendant in this case was no 
service at all, 





Wazir KHAN v. Naqui YAWAR ... Gi s dG 
mamaman nnn N Courti—Absence of. 
See Civil Procedure Code, section 310 A 4 v. 513 
Rules of Post Offico—Ruk 133. 
See Post Office Act, section 64 eaten? S ws. 481 


Sanction to prosecute. 
See Criminal Procedure Code, section 195 
Legality of* sanction on mere suspicion— 

No direct evidence as to abetment of offence. 

Upon an application for sanction to prosecute, the time 
_when and the place where the offence was committed must 
be specified and sanction should not be granted by a court 
, except upon evidence before it of such matters. Mere 
suspicion that a person has instigated the institution 
of a false pee is not enough for the purpose of granting 
a sanction without a prima facie case being made out against 








him. 

AZAARUL HASAN v. MAZHAR Hasan oe 1. 337 
a rer een notes Viligge Munsif. 

See Criminal Procedure Code, section 195 __.., s.e 796 
Salary— Pulure—A ttachment of 
See Civil Procedure Code, section 266 PP is 227 
Settlement Officers— Duties of. 

See pre-emption—Wajib-ul-arz ... bee woo: TTO 


Specific Relief Act (1 of 1877), section 42—Declaration wher 
Plaintiffs property not transferred—Cause of action— 
Discretion. 

The mere apprehension that complications may arise in 
future is not. a proper ground for the granting of a declara- 
tory decree. ere therefore a sale-deed impeached by the 
plaintiff is found not to include his share, he is not entitled 
to a decree either for possession or for a declaration of title. 





JAMNA PRASAD v. JAGDEO sis ous -- It 
See ejectment suit, lessee in possession alee OED ATT 
‘ Statutes—-Consiruction of ` 
See Municipalities Act, section 168 we ... 544 
_Subrogation—ARighi of. 
See Contract Act ae ie ae .. 947 
cE Se 
See mortgage, subrogation jei ves we» 549 
Pee: meneame 
See mortgage, redemption zi ie 832 


Succession Certificate Act (YH of 1889}—Section 1, clause 
. (14); Section 7, clause (3)—Grant of the certificate 
where oral will set up—Practice—Procedure to be adopled 

when will upset. 
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Succession Certificate Act (VII of 1889).—( concid.) i poe © 
When in anawer to an application under the Succession 

Certificate Act (VII of 1889) a will is set up as having been 

made by the person with respect to whose estate the appli- 

eation is e, the court trying that application has juris- 

diction to try the question whether or not there was a will, 

city de ordinarily questions regarding s will should not be 


t 


decided on a summary application for a certifica 
JANKI v. Kartu MAL T e tea ee 
Suit—Marntatnability of—By auction purchaser to be discharged 
Srom purchase. ie 
See Contract Act, section 19 ous tee wet 34. 
To set aside sale. 
See Civil Procedure Code, 1882, section 244° ... 7° > > Wy B89 > 


Superior and Inferior proprietor. 
See United Provinces Land Revenue Act, 1901, sections 


76, 77 pa 5i 733 
Surronder— Zenancy—Agreement to 
See Agra Tenancy Act, section 83... ae wee ATT 
Title—Musation of names in revenue records—Proprietary title. 
See Oudh Land Revenue Act, section 74 he .-. 100 
Tort—Converston— Damages—Test of. Bs gee En 


In a suit for damages for the wrongful cutting and con- 
version of the crops the teat of damages is the loss sustained - 
by the plaintiff by reason of the removal and conversion 
calculated on the market value of the crops. Damages should 
not be penal. 


Munamurap Monsin Kuan v. Turan ALI KUAN .. 441 


Joint tort-feasors—Assaul{—Sult for damages—lexemption. 
of one— Whether release of all. 


Where the plaintif in an action for damages against 
several persons convicted of having beaten him compromised 
with one of them to the extent of the liability of that par- 
ticular tort-feasor, Ae/d that the others remained liable and 
were not exonerated from liability by reason of one 
man admitting his own guilt and agreeing to pay his gnora 
of damages. . 
Ram Koman SINGH v. SHAIKH Aut Husain ~ es 139. 
—— Malicious prosecution—Intention to prosecute, 


Defendant a decree-holder applied for arrest of his 
judgment-debtors. The plaintiff a process-server delayed 
execution. Defendant applied to the Munsif to appoint 
another proceas-server to serve the process on the ground 
that plaintiff had demanded money from him. The court 
enquired into the matter and found the a ere to be trme... 
and recommended to the District Judge thatthe process- 
server be transferred.’ The Judge ordered prosecution. 
Plaintiff was prosecuted but acquitted. Æeld thatè-the --¢: 
intention of the defendant in making the complaint was to 
a toe the execution of the process and he could not be 
held to have contemplated the consequences which- ensued = *'3 
aud could not be held liable for malicious prosecution. ° 


Kananatya Lan v. KISHEN LAL Di se. 500 





è 
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Tort.—{conca.) 7 € 


Malicious prosecution—Making a statement to the police— 

Prosecution tn conseguence—Lrabiltty. 

If a man makes a false and- malicious statement to the 
police with the intention of setting the criminal law in 
motion against his enemy and that as a consequence of his 
atatement criminal proceedings follow, he is liable in damages 

_ ina suit for malicious prosecution. Gaya Prasad v. Bhagat 
. Singh, 12 OCW.N., 1017. followed. 7 e 


Banpi v. RAMADIN pey 





See Nuisance ibe i. E ke 
Transfer of Property Act (IV of 1882), section 43— Applica- 
tion of. c= 


Section 43 of the Transfer of Property Act does not apply 
if a deed is executed without consideration. Even if the 
deed is for consideration it has to be shown that there was 
ap Sone representation by the reversioner who executed 
the ‘ 


JAGANNATH V, DIBBO .., pet — 


section §4—Document 
creating an easement—Registration—-Transfer of owner- 
ship—Hasements Act (V ef 1882) section g—Right te 
discharge water. 


By a document the respondent’s vendor agreed that when 
the appellant built his second story he ahould havea right 
to discharge not only rain water, but also water used for 
daily household pur through certain spouts and that he 
(the grantor,) would take the additional burden on the 
servient tenement. eld that the right granted was an ease- 
ment within the meaning of section 4 of the Easements Act. 
The deed did not transfer any portion of the grantor’s right 
of ownership. The creation of such a right by grant was not 
a transfer of ownership as was contemplated by section 54 of 
the Transfer of Property Act and the document creating such 
an easement did not require registration. 
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BRÄGWAN SAHAI v. NARSING SABAI ' ae: She, 


—$_ $$ + section §4—Suit by a 
Muhammadan wife for dower—-Suit decreed—Transfer by 
husband to second wife of property in lieu of dower—Suit 


by first u to set aside transfer—Combination of second ` 
j 


wife with husband for the improper purpose of defeating 
the first wifes claim necessary to be determined. © . 


Where the first wife of a Muhammadan having obtained 
a decree for dower instituted a suit to set aside the transfer 


of substantially the whole of.the husband’s property in- 


favour of the second wife in lieu of dower due to her, such 
transfer taking place within five daya of the institution b 
‘ - thefirst wife of her suit for dower, /e/d that it was not enou 4 
to find that the. transfer to the -second wife was unimpeach- 
-_ able having been made for a debt really due, but that it must 
be determined whether or not the second wife combined 
with the husband in carrying out the transfer for the 


mp purpose of defeating tho claims of the firat wife. If 
she did, 


she would not be a transferee in good faith. 
FLAMIDUNNIB88A V. NAZTRUNNTSA8A ings 
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Transfer of Property Act (IV of 1882).—(con/d.) 
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‘INDEX. Ae 


-ection §9—Acknow- 
ledgment of execution by the executant before witnesses— 
: Compliance with the section. 


When the executant of a mortgage deed acknowledged the 
execution of the deed before witnesses who attested it, eld 
that there was sufficient compliance with the provisions of 
section 59 of the Transfer of Property Act. Ganga. Dei 





v. Shiam Sundar, J. L. R., 26 All, 69, and Ramji v. Bat: 


Parvati, 1. L. R, 7. Bom., 91, followed, Girindra v. Be oy 
I L. R., 26 Cal., 246 ; Abdul v. Salimun, I. L. R., 27 A M 
190 ; Shamu v. Abdul, 1. L. R, 31 Mad., 215, not followed. 


BUNKATES Sewak Sinan v. Rama Das vie 


———— —section 60— Inherit- 
ance of mortgagor's rights by morigagee—Integrity of the 
mortgage broken up. 

Where the equity of redemption in respect of a part of the 
mortgaged property becomes vested in the mortgagee there 
is a merger o eee and the integrity of the mortgage is 
broken up. in order to bring about this reault it is not 
necessary that the fusion of rights should be by act of parties. 
What is necessary is that the mortgagee should have acquired 
the share of one of the mortgagors, whether by purchase or 
by inheritance or otherwise. 


H mortgaged certain propan to B who transferred his 
mor ee rights to M. ied leaving 4 as F's sole heir, Æ 
died leaving 51 heirs one of whom was A. Some heirs of 
Æ brought this suit for redemption of their shares only. Held 
that the plaintiffs were entitled to redeem their shares 
inasmuch as the mortgagee having inherited part of the 
property mo the integrity of the morgan was broken 
up, Lachmi Narain v. Muhammad Yusuf, R., 17 Al., 
ah, distinguished. Sodha Sah v. Inderjeet, (1873] 5 N.-W.P., 
148, followed. Astmat Ali Khan v. Jowahir Singh, 13 M. 
L A. 404 ; Kallan Khan v. Mardan Khan, I. L. a 28 All., 
165 ; Munshi v. Daulat, I. L. R., 29 All, 262, applied. 
Hamipa BIBI v. AHMAD Husain ... eee ae 
sections 67, 111, 116 
—Lease by mortgagee in favour ef mor teagor-——-Fixed period 
— Position of mortgagor. 
See Limitation Act—Art, 139 





- sections 82 and 100— 
Mortgage—Co-mortgagor paying off whole debi—Charge 
upon the other co-mortgagors property for his proportion 
of the debi—Priority over mortgage by latter of subsequent 
date—Subregation. 


One out of two co-mortgagors is under no obligation as 
between himself and the co-mortgagor to pay the latter's 
share of the debt. As he cannot redeem the mortgage piece- 
meal, he is bound to pay the whole amount of the mo 
and if he does so, he is by such payment subrogated to the 
rights of the mo eo and is entitled to priority over sub- 
sequent mortgagees from his co-mortgagor. 

A mortgagor who discharges a simple mortgage acquires 
a charge on the property of his co-mortgagor comprised in 
the mortgage fora rateable share of the debt. Biases 
Das, v. Har Dei, L L. R, 26 AIL, 227, followed. 


Hark Prasan v. RAGHUNANDAN PRASAD PR se 
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Transfer of Property Act (IV of 1882).—(coa/a). - ua 
a ner M Ss Ctions 83, 84—LDe- 
posit made by mortgagor of money in fuli discharge of 
mortgage—Withdrawal by agent of mortgagee—E stoppel. 
Where a mortgagor acting under section 83 of the Transfer 
of Property Act deposited in court a certain sum of money 
alleging it to be in full discharge of the mortgage money then 
recoverable, and the mortgagee, after a protest as to ita 
insufficiency, ey withdrew it through an agent 
_ appointed ad hoc, and applied it to his use, Ae/d that money 
lodged “in full discharge” of a liability could only be drawn 
out by the creditor in full discharge of that liability. 
"Ram CHANDRA Marwari v. Rant Kesposati Kumartp.c 671 
ection 85 —L stop pel 
of mortgagor and his heirs. = we iv 5 


mmm section 90—Purchaser 
from morigagor—Mortgage-money, part of purchase- 
money, left in purchaser's hands—Personal liability of pur- 
chaser—Assumption of mortgage—Sale of morigagee 
rights. 

A mortgaged to B certain property and sub-mort, 
certain other property by one and the same deed. 4 subs- 
equently sold the whole of this property to C and left with 
him the bulk of the consideration for the sale, for redemption 
of the mortgage and sub-mortgage. B obtained a decree for 
sale of the mortgaged property, but not of the suh-mortgaged 
property, the court sonnidaring iteelf bound by some rulings 
to refuse such a decree under section 88, Transfer of Property 
Act, but remarking : “If the reat of the mortgaged property 
does not prove of sufficient value to satisfy the plaintiff's 
mortgage in full, it will be open to him to apply in execution 
for maale of the mortgagee rights in question.” The proceeds 
of the sale directed under sections 88 and 89 proving 
insufficient, the-decree-holder applied for a decree under 
section 90 against C and the personal representative of 4. 

_ eld that by retaining in his hands part of the purchase 
money and expressly or impliedly agreeing to pay the amount 
to B, C did not become raonally liable, and a decree under 
section 90, Transfer of Property Act, could not‘ be made 


: ee i 
AMNA Das v. RAMAUTAR PANDE -e 427 


ene th meea aama CO DO — NO decree 
absolute but decree partly satisfied by realisation of the 
_ amount by sale under a second decree. 

A person held two morgar over the same property 
Tapo two separate suitson those mortgages and obtain 
two decrees.. The first decree was made absolute and in 
execution thereof the decree-holder himself purchased the 

roperty. The sale-proceeds were more than sufficient to 
dissharee the first mortgage, the surplus discharging the 
amount'of the-second decree in part. He then appliee for a 
decree under section 90, Transfer of Property Act, to -realise 
the balance due under the second decree. He/d that no decree 
under section 90 Transfer of Property Act, could be passed, 
as the second decree had not n made absolute under 
section 89, Transfer of Property Act, and no sale had taken 
place in execution thereof, the proceeds of which had proved 
insufficient to discharge the second mortgage. Mukammad 
Akbar v. Munshi Ram, [1899] A. W. N., 208 ; and Badri 
Das v. Inayat Khan, 1. L. R., 22 All, 404, followed. 


KAHTA PRASAD v. BAYED AIMAD ... 
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Transfer of Property Act (IV of 1882.)—(contd. ) ie $ 
eie a i sections 92, 93—44- 
plication for enlargement of tine—Application to be made 

to the court of first instance, not to an appellate court. 

Under section 93, Transfer of Property Act, an appli-_ 
cation for extension of the time for payment of money ina 
decree under section 92 of that Act by the dae court 
must be made to the court of first instance and not to the 
appellate court. 

Sheo Narain v. Chunnilal, [1900] I. L. BR, 23° All, 88, 
followed. Babu Prasad v. Khiali Ram, [1906] 26 A. W. N., 

203, dissented from. 


Ram DHANI Sanu v. LALIT SINGH ... ise wa. 251 


ren ——— tO 93 — Usufruc- 
| tuary-mortgage—Sutt for redemplion—Expiry of time 
| fixed for depositing money—Lxtenston thereof. 

Where, in a suit for redemption of a usufructuary mort- 
gage under section 93 of the Tvanafer of Property hos the 
court a decree conditional upon the plaintiffs depos- 
iting the money within a fixed period, and that period expired 
he/a that the time might, as a matter of course, be. extended 
by the court upon an application made preferably in writing, 
even after the expiry of the time Rango v, Bhomshetts, T 
L. R., 26 Bom., 121, referred to. 








RAMBRICHE RAI v. SARBANAND RAI . ms .. 537 
—— m c -__ + — section 99— Usu/ruc- 
tuary mortgage—Simple money decree—Sale of morigaged 
property. 


Certain property was mortgaged to the plaintiffs The 
mortgage was a usufructuary mortgage for 8 years. The 
plaintiffs did not obtain possession. After the expiry of 8 
years they sued for sale upon their mortgage but obtained a 

- sinple money decree only. They then attached the property 
mortgage to them. eld that section 99 of the Transfer of 
Property Act prevented the sale of property mortgaged to 
them in execution of a a money decree. Madho Prasad 
v. Baij Nath [1905] 95 A. W. N., 152 followed. 


NarsingH Das v. Mussamaat Munna ji .. Gl 
rr eer RECTION 99, 
See ev ei decrees——Sale for realisation of the 
o 





amount of both oe a Seed ww. 43 
a rene SECTION 100. 
See sections 82 and 100 ; goi we 67 
~~ section 100—Charve, 
‘creation of. 
See mortgage, clog on the equity of redemption .. 255 
l muaas tO ‘'101—/ort- 


gage—Purchaser of the equity of redemption paying off 

prior incumbrance—Equities between him and puisie in- 

eumbrancers. 

Section 101 of the Transfer of Property Act provides that 
where the owner of a charge or other incumbrance on ‘ | 
immoveable property becomes absolutely entitled to that 
property, the charge or incumbrance shall be oxtinguished, 
unless’ he declares by express words or necessary implication 
that it shall continue to subsist, or such continuance would 
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Kag 
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VOL. Vi} . -İN DEX. «1067, 
PAGE. 
Tidister of Property Act (LV, of. 1882)--( concla, oo E 
i be for his benefit. dt protects a  purchager dgainat the-clairts 
“* e*t of puisne'incumbranceis, where holding a pric? mortgage he 
has purchased the mortgaged property. Where, therefore, w=» V+ 
; pare aser of hypothecated. property pg off a prior.. incum- 
pane on the same with the-money lett with him, that money 
` being-part of the sale consideration’ of the.’ property, he tan ~~ 
' hòld'up that indrigage as a’shield's against thé claims of puisne 
*“incumbrancera, ` eae 
BALDEO PARSHAD Y. Uaay SHANKAR F ói z ' S , «es 987 


x ——seetion Í 11. 








. See Bpction: 67 | ie oe ae ue me we. = 239 
er area “section T me 
‘Sabi section: 67 > a rae = ee a TN ae B88 
Vendors Liew. ee ae a 
endor and EA ee ee ee .. 645 


Vendor: = purchaser- Salts Plrchaserniondy. + Hi pert 
~ Vendor's: lies: Right of vendors decree- older...to.brin 
ane. othe pope eC m in: ‘execition as + Ads » ear 
c'ite proper Yy. 
ea _ Wheré a he i part af the a consi fafation amai 
‘un the vendor has d,lien øn ‘the ‘property ‘gold for‘ the 
oe id’ puithase-money. ‘But this does Bot entitle ahy decree- 
holder of the vendor to ot hie property to'sale in, 8xecution 
Of his decree as property of Tean ae ‘Ae niay 
`- attach the unpaid’ F ‘of thé puithase-mohey, which: is 
due to his.judgment-debtor and: enforce hisen oti ‘the 
s “‘proparty, bht he cannbdt cause the: ‘property purchased hy a 
-i third party to be sold for, the -recdvery of the u anit, mr chs 
- -ase-money.to Which he, as a er, is 10b enbit] 
-U . MOTILAL v.-Buaewaw Das -" wee DN ES Ph BdG 
a ea hie EO ay pee, subject to es nie 
cot a Respective rights of the-vendor and purchaser qn comple- 
OR TUNIT ANE turing out R E of— 
: i 5 pot ' Etioppel.. EE 
; On the sale of property bl to goian itis vendor 
gets the price of his interest, whatever it may be, whether the 
price be settled by private bargain or determined by public 
auction, ee with an indemnity against the encumbrances 
affecting the land. The contract of indemnity may be express 
= im lad. If the purchaser covenants with the vendor to 
a erates eee itis still nothing more than a contract 
P Anii, urchaser takes the property subject to 
the burthen “w to it. If the encumbrances turn out to 
‘be invalid, the vendor cannot pick up the burthen of „which 
the land is relieved and seize it as his own property. After- 
the purchase is completed, the vendor has no claim to 
AA te in ay benefit’ which the purchaser may derive 
ae purchase. ~ 


‘Where certain property was sold subject to an incumbrance 
and the decree-holders purchased it and the incumbrances 
turned out to be invalid, 4e/d that, in a suit by the original 
owner to recover the amount due on incumbrances, that the 

urchaser was not esto from denying the incumbrances. 

vweddel v. Tweddei (1887) 2 Br. O C. 151. Butler v. Butler 

[1800] 5 Vesey 534, and Waring v. Ward, [1802] 7 Vesey 
` 332, 336. Relied upon. 


IZZATUNNISSA BEGAM v. PARTAB SINGH, P. 0. ... woe 817 


144 
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= — ‘PAGE, 
Village Courts Act (III of 1892), section 73. 
See Criminal Procedure Code, section 195... .. 796 
Will—Construction, U ths 
See Hindu Law—Construction ... .  ... 171, 411, 420 


~ Consiruction of Dedication of property to the worship of god- 
Shiva and for Dharma Sabha—ELxecutor to receive surblus 
ifter defraying expenses—Good and valid dedtcation— 
ntention of testator only test. 
A testator bequeathed his property in the following 
terms :—- - wee 

“ For the ee and | puja of Shrva Thakur and Dharma 
Sabha, the house of which the boundaries and descriptions 
are given below and in which the Shiva Thakur has been 
established and the income derived from the Promissory. 
notes of the value of Rs. 10,000 out of those numbers of 
which the numbers are given below, shall be devoted to the 
worship and Puja of Sizva Thakurand the repair: of the 
snid house and whatever remains, it may be used by the 

rincipal executor for meeting the family expenses, 

e aforesaid house shall not be transferred by sal 
mortgage, gift or by any other way.. The princi 
executor may live in it and may let it ont on rent provided -: 
that such act does not interfere with the Seta and ` 
Puja of Shiva Thakur and the Dharma Sahbha; and ‘the 
aforesaid sum of Rs. 10,000 which is set aside. for the service 
of Shiva Thakur shall be kept in such a way that it may 
not be destroyed on any account whatever” 

Held that these words constituted a valid dedication for 
religious purposes. eld also that the testin each case is 
what was the intention of the teatator, whether the dedi- 
cation made by him was real and doa fide or colourable and 


a 


illusory. ; ; REA 
Bhuggobutty v. Gooroo Prosonno, [1897] I. L. R., 25 Cal, 
112, referred to. 
Brxope Besari Mavrik v. Sira Rax Naig Dasi KALIA. 444 
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